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TO OUR READERS. 

Ten years ago the first number of the 
Upper Canada Law Journal^ and Municipal 
and Local CourU^ Gatettc was published. 
With this number will commence the eleventh 
year of a publication for which even our best 
friends anticipated but a short life. 

The result has assured us that the under- 
taking was based on a proper foundation. 
Commenced with many interests in view, and 
embracing subjects of value and interest to 
Tarious classes, the conductors from the first 
hoped to ^ake the Law Journal ** generally 
useful, as well to the profession as to county 
officers, officers of dirision courts, magistrates, 
coroners, and municipal functionaries ;" indeed 
it was only by such a combination that a 
aafficient support could have been obtained 
to meet the expenses of a Uw periodical. 

At first a very large measure of support 
oame from county and division court officers ; 
latterly this somewhat changed, and now 
professional men and county and division 
court officers stand nearly on a par as to 
numbers in the subscription list We have 
continued to enlarge and improve upon the 
original design, but with little return beyond 
the current expenses and abundant and flatter- 
ing testimony to the value of the publication. 

It has been represented to us that if the 
subscription were reduced one-third, the circu- 
lation wottldat once be doubled ; but, according 
to the present anrangeraents, this would not 



be possible without a positive loss. We 
have also been made aware that clerks and 
bailiffs of division courts, and suitors in the 
remote divisions, and also magistrates and 
municipal officers, object to pay four dollars 
a-year for a publication in which so much 
matter for the lawyers appears, the same 
being of little value to them ; and, on the 
other hand, professional men say that they 
are made to pay for matter devoted to the 
information of division court and other officers, 
magistrates, &c., and which they care little 
or nothing about And some again contrast 
the price of the Law Journal with the news- 
papers ; but such a comparison is most un&ir 
as the subscription list'^of ihe leading journals 
are forty or fifty times larger than ours — and 
this must always be the case. With a pub. 
lication confined to a particular subject, and 
limited to a few classes, the circulation must 
be limited. After the first thousand, the 
expense of printing is little beyond the cost 
of the paper, and herein lies the ability of 
journals with a laiige circulation to sell at a 
low rate. 

In order to meet the views and wishes of 
all our supporters the conductors have decided 
on publishing separately The Upper Candida 
.Law Journal and The Local Courti and 
Municipal QoMctte at greatly reduced prices : 
the former to contain the matter intended 
more particularly for the profession, the latter 
to include subjects of special importance to 
county and division court officers and suitors, 
magistrates, municipal officers, &a In this 
we follow a similar plan acted on in respect 
to the English Law Times and County Courts 
Chronicle^ both which periodicals are pub- 
lished at the same office, a portion of the 
matter appearing in both. 

Under the new arrangement, it is not 
proposed to curtail the amount of matter 
usually given to the profession in the Law 
Journal^ whilst the matter for the other classes 
of our readers will be increased. The cash 
subscription to the Law Journal will be re- 
duced to $9 yearly, and the cash subscription 
to the Local Courts^ Oaeette will be $2 ; and 
as a portion of the matter suited to both pub- 
lications may be transferred from the former 
to the latter, to persons taking both publica- 
tions the charge will be $4 yearly. If not 
paid within one month, the charge will.be 
—for the Law Journal^ $4; for the Local 
Courts A Municipal Gatette, $3 ; for both, $6. 
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Both publications will be sent to our present 
subscribers among the proii^sion, unless im- 
mediately aftc^r receiving the first number of 
eaph, they express a desire to subscribe for the 
Late Journal only. The Local Oourti Gazette 
only will be sent to our non-professional sub- 
scribers, unless immediately after receiving 
the first number, any of them express a desire 
to take both publications, when the back 
number of the Law Journal will be forwarded 
to such persons, at the reduced rate of $4 
a-year. 

Our early friends must see in this new 
arrangement proof of our appreciation of the 
support received, and a desire on the part of 
the conductors to bring their publications 
within the reach of alL 

The Law Journal is now divested of all 
matter that cannot be called strictly profes- 
sional or of professional interest, and appeals 
for support solely to the pro/ewion. The 
legal fraternity in Upper Canada are now of 
such numbers and influence, that they may 
well expect to have a publication peculiarly 
devoted to theur interests ; and if so entUied, 
they are also able to support it To a certain 
extent, the profession have had such an organ 
in the Upper Canada Law Journal for ten 
years past; but, under the new arrangements, ' 
the Law Journal will be wholly and solely de- 
voted to the assistance, information and advanc- 
ing the interests of the profession generally. 

The attention of practitioners is particularly 
directed to the number of Common Law 
Chamber cases that appear in each issue. 
These cases are reported expressly for this 
journal, and can be nowhere else obtained — 
their value is too well known to the profession, 
to need any further comment 

We trust that the changes that have been 
made will be appreciated, and that the decrease 
in the price, the fact that the publication is 
now exclusively devoted to the services of the 
profession, the more convenient size and shape 
of the volume and the complete arrangements 
that have been made for the future, will induce 
such an increase to our subscription list, as 
will enable us to persevere in our exertions to 
make the publication of benefit to the class to 
which we belong, and creditable to the country 
in which we live. 

The judges of the county courts, county 
officials and division court officers, could 
with a very little efibrt double the number of 
our subscribers for the Local Oourti Gagette^ 



and the Law Journal will now be at so low a 
price that not only every practitioner, but 
every law student should give us their sup- 
port Unless great additions be made to the 
subscription list, we shall sustain a loss in 
publishing, and the business of this year must 
determine whether or not it will pay to con- 
tinue both publications. . 

Very complete arrangements Jtave been 
made to carry out satisfactorily the new 
arrangements, and the Editors have pleasure 
in stating that Henry 0*Brien, Esquire, one 
of the editors of Harrison and O'Brien's Digest, 
and who has for some time past been assisting, 
is now joined with the present Editors. 

We crave the indulgence of our readers for 
the delay in the issue of this number. It 
was unavoidable, owing to the changes that 
have been made, but will be remedied in the 
future. 



OUR NEUTRALITY. 

The right of every independent state to re- 
main at peace, while other states are engaged 
in war, is undeniable. 

The chief obligation which rests on the 
neutral nation is that of impartiality. No 
favor must be shown to either of the contend- 
ing parties. No use for purposes of war of 
neutral territory should be allowed to either 
of them. Hostilities cannot be lawfully ex- 
ercised within the territorial jurisdiction of 
the neutral state. Not only are all captures 
made by belligerent cruisers within the limits 
of the jurisdiction absolutely illegal, but it 
has been held that captures made by armed 
vessels stationed in a bay or river, or in the 
mouth of a river, or in the harbor of a 
neutral state, for the purpose of exercising 
the rights of war from this station, are also 
illegal. Thus when a belligerent ship, lying 
within neutral territory, made a capture with 
her boats out of neutral territory, the cap- 
ture was held to be invalid ; for though the 
hostile force employed was applied to the 
captured vessel lying out of the territory, yet 
no such use of neutral territory for purposes 
of war'is to be permitted. (The Two Gebroe- 
ders, 3, 0. Robinson's Admiralty Cases, 162.) 
No use of a neutral territory for purposes of 
war is to be permitted. An act of hostility is 
not to take its jcommencement on neutral 
ground. Many instances have occurred in 
which such an irregular use of a neutral 
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country has been warmly resented. Every 
government is not only justified, but bound 
to discourage the commencement of such a 
practice ; for, says Sir William Scott, in the 
case to which we have referred, " the inconve- 
nience to which the'neutral territory will be 
exposed is obvious ; if the respect due to it 
by one party is violated, it will soon provoke 
similar treatment from the other also, till, in- 
stead of neutral ground, it will soon become 
the theatre of war." 

Great Britain, by the passage of the Foreign 
Enlistment Act and other statutes of a similar 
character, has done more than any other state 
in Europe to prevent her own citizens from 
taking part in foreign war. These, with our 
extended frontier, in the present crisis, are 
scarcely adequate to our wants. Our danger 
arises from the acts of those who abuse the 
right of asylum extended to them, by plotting 
war upon those with whom we are at peace. 
Men so fiir void of the plainest dictates of 
gratitude deserve not our protection. 

It is clear that a state may prevent the en- 
trance of strangers within its territory. This 
being so, the right to regulate their conduct 
while within the territory, or to drive them 
out of it in the event W misconduct, is equally 
clear. People resident within the jurisdictioQ 
of any sovereign territory are subject to its 
tawa ^hile receiving its protection, and a 
violation of the law of neutrality in times of 
war should be made to work a forfeiture of 
protection. Nay more, there should be a power 
to prevent violations of neutral territory, by 
the removal of those likely to violate it Self 
preservation is the first law of nature, as it 
is of nations. During periods of revolutionary 
disturbances, both on the continent of Europe 
and in Great Britain, acts were passed by 
parliament authorizing certain high oflScers of 
state to order the departure.of aliens from the 
realm within a specified time, and their im- 
prisonment in the case of refusal This is a 
|K>wer which, according to Canning, had un- 
doubtedly been exercised by the Crown some- 
times without the assent of parliament (Can- 
ning's Speeches, 225.) 

The first act of the kind of which we find 
any trace on the Statute Book is 83 Geo. IIL 
cap. 4, passed in 1793. It was followed up 
bj Lord Grenville's note, dismissing Monsieur 
Ghauvelia He was informed that the King 
could no longer permit his residence within 
the kingdom, and required him to retire from 



the kingdom within the term of eight days. 
(State Papers on War, p. 245.) The 33 Geo. 
III. cap. 4, was followed up by 38 Geo. III. 
caps. 50, 70; 41 Geo. IIL cap. 24; 42 Geo. 
III. cap. 93 ; 43 Geo. III. cap. 155 ; 54 Geo. 
III. cap. 155 ; 65 Geo. III. cap. 54 ; 56 Geo. 
III. cap. 86 ; 58 Geo. III. cap. 96 ; 1 Geo. IV. 
cap. 105 ; 3 Geo. IV. cap. 97; 5 Geo. IV. cap. 
37 ; and as late as 9th June, 1848, we find 
" An Act to authorize for one year, and to the 
end of next session of Parliament, the removal 
of aliens from the realm.*' (10 & 11 Vic. cap. 
20.) 

The latter being the most complete act of 
the kind of which we have any record, it may 
be well to advert to some of its provisions. 
It enacted that when and so often as one of 
her Majesty's principal Secretaries of State 
should have reason to believe, from informa- 
tion given to him in writing by any person 
subscribing his or her name and address 
thereto, that for the preservation of the peace 
and tranquility of any part of the realm, it 
became expedient to remove therefrom any 
alien or aliens, it should be lawful for such 
Secretary of State, by order under his hand, 
to be published in the London Gazette^ to 
direct that any such alien or aliens should 
depart within a time limited in such order. 
It was enacted that if any alien should know- 
ingly and wilfully refuse or neglect to pay due 
obedience to^such order, or be found in the 
realm or any part of it, contrary to the order, 
after publication thereof, and after the expira- 
tion of the time limited in the order, it should 
be lawful for any of her Majesty's principal 
Secretaries of State, or for any Justices of the 
Peace, to cause every such alien to be arrested 
and to be committed to the common gaol of 
the county where he or she should be arrested, 
there to remain without bail or mainprizb until 
he or she should be taken into charge for the 
purpose of being sent out of the realm. Be- 
sides, it was provided that every alien know- 
ingly and wilfully refusing or neglecting to 
pay due obedience to any such order should 
be guilty of a misdemeanor, and liable to be 
imprisoned for any time not exceeding one 
month for the first offence, and not exceeding, 
twelve months for the second or any subse- 
quent offence.. Provision was made for the 
conveyance of the alien f out of the kingdom;. 
but in the event of the alien alleging an excuse 
for not complying with the order, power was^ 
given to the Lords of the Privy Council t(v 
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judge of the suflBciency of the excuse, and to 
ftllow or disollow the same, either absolutely 
or on such condition as they should think fit 
There were other provisions as to details, too 
long to be here repeated. 

Some act of this kind is needed in Canada. 
There are men living in our midst who it is 
well known are here for no purpose of good. 
They are crafty, but their purpose and busi- 
ness are known. Evidence it is true cannot at 
present be had sufficient to lead to their con- 
viction on a criminal charge, but there is no 
moral doubt of their guilt Are we to remain 
inactive until these men, by some overt act, 
embroil us in trouble with our neighbours f 
As the law stands, we must do so. Were it 
in our power to compel their quitting Canada 
we should prevent mischief. Certainly pre- 
' vention, in a case like this, is better than pun- 
ishment When danger stares us in the face, 
we are not to be influenced by mere senti- 
mentalism. It may seem inhuman to shoot a 
man, but if that man be in our house at mid- 
night for purposes of plunder we wait not to 
weigh feelings of sentimentality. Our feelings 
of pity are roused when we see the young and 
the profligate sentenced to imprisonment, but 
no one who has a duty to perform is influenced 
by considerations of pity in such cases. We 
owe a duty to ourselves. That duty is to keep 
peace with our neighbours, a duty which can- 
not fiiithililly be performed so long as we 
shelter with immunity those whose aim it is 
to do acts that will have a tendency to plunge 
us into war. 

But while admitting to the fullest extent 
our duty to preserve neutrality, and to enforce 
its obligations upon those who seek our pro- 
tection, we cannot concede the right of any 
foreign power to invade our territory, except 
under circumstances of paramount necessity, 
and then only at the peril of war. An un- 
guarded passage in Phillimore is often cited 
by those whose respect for territorial inviola- 
bility is not so great as it ought to be. It is 
as follows : " A rebellion or civil commotion 
it may happen agitates a nation; while the 
authorities are engaged in repressing it, bands 
of rebels pass the frontier, shelter themselves 
under the protection of the oonterminous state^ 
and from thence with restored strength and 
fresh appliances renlw their invasions upon 
the state from which they have escaped. The 
invaded state remonstrates. The remonstrance, 
whether from favor »to the rebels or feebleness 



of the executive, is unheeded, or at least the 
evil complained of remains unredressed. In 
this state of things the invaded state is war- 
ranted by international law in crossing the 
frontier and in taking the necessary means for 
her safety, whether these be the capture or 
dispersion of the rebels or the destruction of 
their stronghold, as the exigencies of the case 
may fairiy require.*' General Dix, acting upon 
the authority of this passage as he understood 
it, on 14th December last, promulgated an 
order authorising "military commanders" on 
the frt>ntier to shoot down nuders from Can- 
ada, or, if necessary, with a view to their cap- 
ture, 'Uo cross the boundary between the 
United States and Canada" and '* to pursue 
them wherever they may take refuge." Before 
promulgating this order, assuming the passage 
from Phillimore to be law, General Dix also 
assumed either that we favored the Southern 
Confederacy or that our executive was too 
weak to prevent aggressions fh>m our territory 
into that of the United States. At the time, 
there had only been two raids — ^the raiders in 
the one case (St Alban's) having been dis- 
charged after deliberation by a judge having 
jurisdiction in the premises — and one of the 
raiders in the other (Lake Erie piracy) being 
at the time under examination by a judge 
having full jurisdiction over the case. These 
facts were wholly insufficient to warrant either 
the conclusion of favoritism or of weakness, 
and the consequence was that the government 
in Washington two days afterwards caused the 
obnoxious part of the order to be cancelled 
But let us see the views which the govern- 
ment of the United States have already ex- 
pressed through their ablest statesman, Daniel 
Webster, on this subject 

During the rebellion in Canada, the rebels 
found many sympathisers in the United States. 
Intelligence was received that an American 
vessel (the Caroline) was in United States 
waters, destined to aid the rebels. On the 
night of 29th Dec 1837, it was said, Alexander 
McLeod, a Canadian subject of Her Mijesty, 
headed a party, who in American waters 
seized the vessel and subsequentiy fired it and 
sent the burning vessel over the Falls of 
Niagara. For this he was apprehended and 
imprisoned at Lockport, in the United States. 
Great Britain demanded his surrender, on the 
ground that if he had any concern in the 
destruction of the Caroline^ he had acted 
therein as a soldief under the order of superi- 
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ora^ in a militaiy expedition planned and au- 
thorised by the GoTernment of Canada» and 
afterwards avowed and Banctioned by the 
Imperial Goyemment The reply was, that 
his military status under the circumstances 
could not be acknowledged, and that under 
any circumstances the ExecutiTe Goyemment 
of the United States could not interfere with 
the administration of justice by the lawfully 
constituted tribunals of the country. McLeod 
afterwards obtained a writ of habeoi e&rpu$ 
from the Superior Court of the State of New 
York, but that court would not acknowledge 
his military status, and refused to discharge 
him (25 Wendell 488). Subsequently he was, 
we believe, tried by a jury of the United 
States, proved an alibi, and acquitted. Thus 
ended, what at the time appeared to be, a 
certain cause of war. 

Mr. Fox, acting for the British Government, 
formally demanded "the immediate release*' 
of McLeod, and intreated the President of the 
United States to take into his most deliberate 
consideration, the serious nature of the con- 
sequences which must ensue finom a rejection 
of the demand. Speaking of the right of invad- 
ing foreign territory for the purpose of defence, 
Daniel Webster said, "It is admitted that a 
just right of self-defence attaches always to 
nations as well as to individuals, and is equally 
necessary for the preservation of both. But 
the extent of this right is a question to be 
judged by the circumstances of each particular 
case ; and when its alleged exercise has led to 
the commission of hostile acts within the 
territory of a power at peace, nothing less 
than a clear and abtolute neceuity^ can afford 
ground of justification." • ♦ ♦ " It will be for 
Her Majesty's Government to show upon 
what state of facts and what rules of inter- 
national law the destruction of the O»oline is 
to be defended It will be for that Govern- 
ment to show a necenity for ulf-drffftiM^ 
iiuiant and otenohelming, leaning no choice 
4jf means and no moment for deliberation. It 
will be for it also to show that the local 
authorities of Canada, even supposing the 
necessity of the moment authorized them to 
enter the territories of the United States at 
all, did nothing unreasonable or excessive; 
since the act justified by the necessity of 
self-defence, must be limited by that necessity 
and kept clearly within it It must be shown 
that admonition or remonstrance to those on 
board the Caroline, was impracticable or would 



have been unavailing. It mast be shown that 
day light could not be waited for, that there 
could be no attempt at discrimination between 
the innocent and the guilty, that it would not 
have been enough to seize and detain the 
vessel, but that there was a necessity present 
and inevitable for attacking her in the dark- 
ness of the ni^t while moored to the shore, 
and while unarmed men were asleep on board, 
killing some and wounding others, and then 
drawing her into the current above the cata- 
ract, setting her on fire, and careless to know 
whether there might not be in her the innocent 
with the guilty or the living with the dead, 
committing her to a fate which fills the imag- 
ination with horror. A necessity for all this 
the Government of the United States cannot 
believe to have existed." 

People so sensitive to foreign aggression on 
their territory as our neighbours appear to 
have been, should be slow to authorize any- 
thing of the kind on the territory of others. 
It must not be left to ordinary soldiers or 
even to generals, to say when the necessity 
arises for the invasion of foreign territory. 
The very act is in most cases, a declaration 
of war. And we are at a loss to understand 
what right any general, be his position ever 
so high, has to issue general orders similar to 
that promulgated by General Dix, without 
reference to his Government, and when known 
only known to be revoked Generals are no 
more than the servants of* the governing 
power, and when acts affecting foreign powers 
are contemplated, the knowledge, if not the 
command of the Government, should be shown 
to exist General Fremont was reprimanded 
for liberating slaves in a portion of territory 
und^er his command How much more was 
General Dix, who presumed to authorize 
encroachment by armed men on a territory 
not only not under his command, but not 
subject to the rule of his Government, deserv- 
ing of censure. No doubt it was done in the 
excitement of the moment in receipt of the 
intelligence of the discharge of the St Albans' 
Raiders. If men high up in authority in the 
army, are so subject to emotion as to trans- 
gress the boundaries of duty, how dangerous 
would it be to leave to commanders under 
them and other subordinates, the power to- 
decide in what cases it would be necessary to> 
violate neutral territory. We trust the order- 
of General Dix will be the last as it is the: 
first of its kind 
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OUB NeOTBALITT. — JUDOMBNTS. 



Our neighbours must have xsonfidence in us. 
They should not lend a ready ear to those 
whose aim, if not business, it is to embroil 
Great Britain and the United State& Let 
them listen to the memorable words of their 
great statesmen, to whom we have already 
referred. **That on a line of frontier, such as 
separates the United States from Her Britannic 
Majesty's North American ProTmces, a line 
long enough to divide the whole of Europe 
into halves, irregularities, violences, and con- 
flicts should sometimes occur against the will 
of both Governments, is certainly 'basy to be 
supposed. All that can be expected finom 
either Government in these cases, is good 
faith, a sincere desure to preserve peace, and 
do justice, the use of all proper means of 
prevention, and that if offences cannot be 
always prevented, the offenders shall still be 
justly punished'* (Works of Daniel Webster, 
voL VL, p. 266). 

These ar^ words that ought at the present 
juncture, to be treasured in every heart The 
discharge of the St Albans* Raiders was a 
hasty act, and one which all right thinking 
men deplored ; .but it was not the act of the 
'Government It was the act of a judge in the 
•conscientious discharge of his duty, however 
•erroneous may have been his view either of 
the law or the facts. The Government, 
instead of adopting it at once, as they might in 
good faith have«done, repudiated it and in 
good earnest set about the re-arrest of the 
raiders. The result has been the capture of 
several of them, and not only this, but the 
Government has appointed stipendiary magis- 
trates and at great expense sent armed forces 
to the frontier, for the sole purpose of prevent- 
ing lawless bands annoying our neighbours 
from our territories. Burley, the Lake Erie 
pirate, has been committed by the Recorder 
of Toronto for extradition under the Ashbur- 
ton treaty. This decision has since been sus- 
tained by four judges of the Superior Courts 
of law, including two Chief Justices, the most 
eminent lawyers in Upper Canada. Every- 
thing that can be done, has been done or is 
being done, to demonstrate to the world that 
we are alive to what is due to our neighbours, 
with whom we have so long been at peace and 
with whom we desire so to continue for all 
time to come. Still more, this action of our 
Government receives the hearty support of 
the entire body of our people, who are influ- 



enced not merely by motives of self-intereet, 
but of impartiality and right as between the 
contending parties across the lines. 



EXTRADITION TREATY. 
Our readers will find in this number two 
decisions of great importance under the extra- 
dition cUuse of the Ashburton treaty. The 
one a decision of Mr. Justice Hagarty (In re 
Warner^ p. 16,) and the other a decision of 
Mr. Recorder Duggan, (In re Burley^ p. 20). 
The latter has since been sustained by four of 
the judges of the Superior Courts of Common 
Law on an application for the prisoner's ^^ 
charge under a writ of Aa5ea<0<>f:pu#. We shall 
publish the judgments of the Superior Courts 
Judges in our next issue. 



JUDGMENTS. 

QUEEN'S BENCB, 

Present : DaAPsm, C. J. ; Hagaett, J. ; 

MOBBIBOH, J. 

Uonday, Deovnbar 10, 1864. 

Elmor$ V. Hind. — Jadgment for defendant to 
2Qd plea to let ooant ; and jadgment for plain- 
tiff on demurrer to 2nd plea to 4th ooaat ; with 
leave to defendant to apply to amend. 

JDenniaon ▼. Knox — Appeal from the decbion 
of the judge of the county eourt of Huron and 
Bruee allowed. Judgment for plaintiff in the 
court below, on demurrer to plaintiff's replica- 
tion. 

SwaUt V. Sinclair, — Appeal from the decision 
of the judge of the county court of Middlesex 
dismissed with costs. 

Leaek v. DenntM. — Judgment for demandant on 
demurrer to pleas. 

MeKmtiry v. fVr6y.— Appeal from the ded- 
uon of the county court of ^orthumberland and 
Durham dismissed with costs. 

Leith V. Freeland. — Judgment for plaintiff, on 
demurrer to equitable plea of defendant. 

Kerr et al. v. Chapman, — Rule niii for new 
trial discharged. 

Watson ▼. Northern Railway Co. of Canada, — 
Bale absolute for new trial on payment of costs. 

Brothers t. Harrie. — Rule absolute for new 
trial. Costs to abide the event 

Young v EUioi,^Kxi\^ absolute for new trial 
without costs. 

RiddeU v. i9f own.— Rule discharged. 

Bleteher v. J^um.— Rale absolute for new trial 
without costs. 

Bleteher v. Marsh, — Same facta: same dea- 
den. 

Bank of Montreal v. Seott, — Rule for new trial 
without costs, unless plaintiff consent to the 
entry of a stet processus on the first count. 

McDoneU et al. v. McDonald, --VL^le abeolnte 
to enter Terdict for plaintiffs. 

Cox V. t/biiM.— Rule discharged. 
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Sullivan t. Kinff. — Rale absolate to reduce 
▼erdiot by |;30. discharged as the rest; and as 
each party fails on a material part of the rnle, 
no costs to either party. 

Toung ▼. O'Reilly. — Rale absolate for new 
trial, upon payment of costs, and bringing 
amount of yerdiot into coort within six weeks, 
otherwise rule discharged. 

Snarry. Waddell, Sheriff, ^c^Ruledtseharged. 

Rayeon t. Oraham. — Judgment for plaintiff on 
demurrer to plea of defendant. 

OrahamT. Southwiek. — Appeal from the County 
Court of Middlesex, dismissed. 

Sfttncdaj, DeMmber 24, 1864. 

Keating ▼. CaueU. — To be re-argued. 

Oreat Western Railway Co, ▼. The Grand Trunk 
Railway Co. — Judgment for defendants, on de- 
murrer to their nlea to plaintiff's declaration. 

Fairman t. White. — Rule absolute to rescind 
judge's order, and to set aside judgment and all 
proceedings had thereunder, without costs. 

In re McDermoti and the Buffalo and Lake 
Huron Railway Co. — Rule absolute to rescind 
Judge's order without costs. 

In re Seeord and the Corporation of the county 
of Lincoln — Rule discharged with costs. 



Present: 



COMMON PLEAS. 

Richards. C. J. ; Adam Wilson, J. ; 
John Wilson, J. 

Mondmy, BeeemlMr 19, 1864. 

Matheweon t. Hendereon. — Rule absolute for a 
new trial. Costs to abide the event 

Rette ▼. Farewell,-~Ku\e f^ for new trial as 
to interest. 

Oke Y. Cowan. — Rule nisi refused. 

McLauyhlanr, MeLaughlan. — Rule nist granted. 

Strowger ▼. Franib.— Role nisi refused. 

Corporation of Thurlow v. Bogart — Judgment 
for plaintiff on demurrer. Leave to defendant 
to apply to judge in chambers to amend within 
a month. 

Wilson Y. Keys, — Judgment for plaintiff on de- 
murrer to plea, and for defendant on demurrer 
to new assignment bad. 

Canada Permanent Building Society y. Mitehsll. 
-—Rule absolute for new trial. 

Campbell y. Baxter. — Judgment for plaintiff on 
demurrer to ninth plea of defendant 

Rayson y. Graham, — Judgment for defendant 
on demurrer. 

Crooks Y. 2>tciboa.— Judgment for plaintiff on 
demurrer to plea. 

Soules Y. Z>onovan.— Rule discharged. 

Thome Y. Corporation of Mara and Rama. — 
Bole absolute to enter nonsuit. 

The Queen y. ifci'Aer«on.--Judgment for the 
Crown. Leave to amend refused. 

The Queen y. Parker. — ConYiotton affirmed, 
and judgment to be given thereon at next sittings 
of oyer and terminer for the counties of Huron 
and Bruce. 

Crawford v. Bostwick — Postea to defendant 

Bank of Montreal v. Taylor.^ffeld, that a fi, 

/a.^ tested 1 6th May, 1861, renewed on 16tb May, 

1862, was too late, and so had expired. Rule a.b- 

Bolnte for entry of judgment for net proceeds of 

•mount in dispute, without interest, vis., $3,894 70. 



MiXUr v. Beaver Mutual Insurance Co, — Rule 
for revision of taxation discharged with costs. 

Brown y. Gossage, ^- Rule discharged with 
costs to the plaintiff. 

Hall Y. Ooslee. — Rule discharged with costs. 

In re MacGregor. — ^Rule absolute to discharge 
applicant from his articles of clerkship. 

In re Munsie v. McKinley. — Held that a judge 
of a diYision court may, in an interpleader mat- 
ter, a^udicate, although title to land be brought 
in question. Held, also, that the judge should, 
in such cases, adjudicate without the aid of « 
jury. Rule discharged without costs. 

Satardaj, Deeember 24, 1864. 

Pearson y. Ruttan, — Rule absolute to enter 
nonsuit Leave to appeal granted. 

Gottwalls v. MulhoUand. — Rule discharged. J. 
Wilson, J., dissentiente, on some points. Leave 
to appeal granted. 

CampbeU v. Kempt. — Judgment for plaintiff on 
demurrer. Leave to defendant to withdraw de- 
murrer, rejoin issuably, on payment of costs iu 
ten days. 

Boulter v. Hamilton — Rule discharged. 

Reid v. Reid. — Stands. 

The Qu^en v. ^c/iroy.~Rule for new trial 
discharged. 

SELECTIONS. 

THE CHIEF JOSTICE OF THE UNITED 
STATE& 
Salmon Portland Chase, now Chief Justice 
of the United States, was born in Cornish, 
New Hampshire, January 13, 1808. Ilia 
father having; died, he was sent, at the age of 
twelve, to Ohio, and placed under the care of 
his uncle. Bishop Chase. After studying for 
a year at Cincinnati Colleji^e, he entered Dart- 
month College in New Hampshire, from which 
be graduated in 1829. He went to Washing- 
ton, where be opened a school, at the same 
time studying law under the direction of Wil- 
liam Wirt Having been admitted to the 
bar, he went to Cincinnati, and entered upon 
the practice of his profession. To this, for 
some years, he applied himself exclusively, 
taking no prominent part in politics, although, 
he belonged to the Democratic party. In 
1841 he first took a decided part in politics. 
He was then a member of the Convention 
of those opposed to the further extension of 
slavery, ana was the author of the Address, 
unanimously adopted by that body. He took. 
a prominent part in all the subttequent move*- 
merits having this end in view, and was Presi-- 
dent of the Free Soil Democratic Convention 
at Buffalo in 1848. The Democratic party in 
Ohio had at this time assumed the p sition of ' 
hostility to slavery in the Territoies. Mr. 
Chase was chosen United States Senator ia 
February, 1849, receiving the votes of all the 
Democratic members of the Legislature, to-- 
gether with those of others who were in 
fovor of free soil. Though elected as a Dem- 
ocrat, he declared that if the party wiihdreif 
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from its position in regard to slavery he 
ahoald withdraw from it. This be did for- 
mally in consequence of the section of the 
Democratic GonveDtion held at Baltimore in 
1852. When the Republican party was or- 
ffonized Mr. Chase took the position of one of 
Its acknowlod)ced leaders. Soon after the 
close of his Senatorial term to 1855, he was 
elected Governor of Ohio. He was re-elected, 
his second term closing in 1860. He bad in 
the mean time been again elected to the Sen- 
ate of the United States, and had he taken 
bis place would undoubtedly have been the 
leader in that body. But he resigned his 
seat in order to accept the position of Secre- 
tary of the Treasury — a position for which he 
was especially pointed out by the success of 
his financial policy while Governor of Ohio. 
Some difference of view between himself and 
leading members of Congress, led, on tlje 30th 
June 1864, to his resignation of this post: 
since when he had not held office, but has 
been frequently named by the Bar and coun- 
try as a probable successor of Taney, C. J.|in 
case of the demise of that aged magistrate. 
Mr. Chase, who thinks clearly, and writes 
well, enters upon the duties of his high office 
at the a^e of fift^-six, with a sound legal rep- 
ntation, and with a physical Tigor which 
gives reason to hope that he may be able to 
perform its duties for a period as long as that 
of his predecessor. — Legal InUUigencer, 



ODDS AND ENDS.— CLAYTON'S 
REPORTS. 
I am not conscious that Clayton's RepoHs 
— ^though declared on their face to have been 
useful for leaders at the Assizes in those 
times when Puritans, being uppermost, hung 
Cavaliers, and when Cavaliers, coming back 
in turn to power, repaid this favor to their 
Presbyterian friends — ^are of much practical 
use, in this day, to any one. The lovers of 
quaint records, however, may still enjoy them 
for other merits. A few examples may serve. 
ShefSeld^s case gives high ideas of constabu- 
larity greatness. Dogberry would have re- 
joiced in it Thus it reads : 

*' An action of false imprisonment brought 
. against a constable, who pleaded not guilty. 
The defendant did show in evidence, that he 
came to search in time of the plague for 
lodgers in the town, and he found a stranger 
and questioned him which way he came into 
the town ; who answered, *over the bridge.' 
And the Judge conceived this to be a scornful 
■answer to an officer. And because he had no 
pass, but travelled without one, and gave such 
^an answer, the defendant did offer to apprehend 
ihim ; and the plaintiff thereupon ISeing present 
said to the defendant, *he shall not go to 
prison,' but yet offered to pass his word for 
:iiis forthcoming; upon which the defendant 
•did commit the plaintifl^ and it was ruled upon 
'evidence, there was good cause to commit 
ifl^e plaintiff for ppposing the constable, though 



but verbally, in his office, who is so ancient 
an officer of the commonwealth I" 

Usley's case records an interesting ikct in 
the history of— turkeys. Thus it runs : 

''Trespass. Plaintiff declares that the de- 
fendant did break his close, and eat his grass, 
&a, eum a/oeriU iuU^ 9cilicet^ oxen, sheep, 
hogs, oei^M, anglie^ 'turkm.' And the 
Judge in this case did not hold that turkeys 
are not comprised within the general word 
a^eria^ which is an old^law word, and these 
fowls came but lately into England. And 
upon this it was directed to cover the damages, 
for otherwise, if the damages shall be jointly 
given, and it be ill for this of the turkeys, for 
the reason above said, it will overthrow all the 
verdict" 

Judges, too, it appears, were as decided in 
that day as they have ever been in ours : 
though they sometimes hastened, it would 
seem in sucn a way as may have recalled Sir 
Nicholas Bacon's counsel. '' Stay a little that 
we may the better speed." Lee v. Saville is 
the illustration. 

''The Judge did put back the jury tvrice 
because they offered their verdict contrary to 
their evidence, as he held, and set a hundred 
pound fine upon one of the jury, who had 
departed firom his companions; but after, 
upKon his examination, it was taken off again, 
for that it did appear, it was only by reason 
of the crowd, and some of his fellows were 
always with him." 

Attorneys, also, seem to hare had great 
ideas of their dignity when walking in the 
Market-place; and to have been, perhaps, 
susceptible over much of its infringment 
Certainly those gentlemen of the ancient 
English Bar ought, when they went into 
such places for a promenade, to have been 
content with neighbors' fare. Clayton the 
Reporter, seems to have rather been of this 
opinion, too. The case is given by him thus : 

"Kerifford, an attorney, was plaintiff in 
battery, and the case was thus : He was 
walking in the market (as attorneys do too 
much), and the defendant and he had some 
angry words there ; upon which the defendant 
did press to go by him; and in going, by 
reason of the throng of people there, he 
jostled the plaintiff, and for this he brought 
this action, in which, if an assault only be 
proved, it is sufficient And holden it was no 
assault, for the touching him or jostle was to 
another end, namely, to get by in the throng, 
and not to beat him," &c 

The next case is a sad one, a melancholy 
warning to all persons who strive for the 
mastery in litigation. Attend to it all such! 

"Memorandum. One Mr. Quye Faux, of 
the parish of Loathly, a cavalier, had a cause 
heard about a plunder, upon Monday this 
week after dinner, and was well in Court 
and damage against him a hundred pounds, 
apd he was found dead next morning upon the 
conceit of it, as was supposed." — Ni JT. 
TraneeripL 
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QUEEN'S BENCH. 

(Xnorted if Cbus. Roaiatov Bm., (^(X, BtperUr 
totlu Qmrt) 

1m TBI Mattbe of Datidsox, SnaRirf of, aid 

MiLLIK, ChAIBMAH of TBI QUABTS& SsBSIOHB 

foa TBI CouxTT OF Watbiloo. 

/toy itoC, OmaoL OaL U O^ ek n-^aiur^i fM^MtamU- 
WW i/emmtd omd r^f^uat—QnavUr Hrtrimi Order om 
trmtvrer, how to U drawn, 

Wbarv tha tlMrlff tr»T«Ia to ravmoD gnad «id petit Juron 
•t tliA nine time, end Mrvee both doring di« mom Joomey, 
be le not entitled (onder Oooeol. 8Ut. eh. 81,) to ehane 
Mparate mlWege on eeeh eet of eanmoneee, bat oalj for 
the nombtv d mUee actiMllj trmvelled In order to lerTe 
all tbainrore. 

He Is entitled, under tec. 161, nib^eo. 8, beildee hie mlleege, 
to $13 fiir eamBioniog the 48 petit Jurore ibr the Ounnty 
Oountj, end the lame enm for the Quarter 8eHelons, 
tbongh the fame Juron are •ummooed for both courtly 
and eenrifd at the nme time with both eummoneee. 

Od applieatloo for a maadamne to the ehalraan of the 
<tiiaiter Seeelnna to rign an order on the tx^iaeurer Ibr pay- 
nent of the sherltTs eeoouot which had been audited and 
paeMd, the ehalnnan etated In hia aflhlarlt filed on ebew- 
tng cauee, that he declined to mark the aeoount aa audited 
and pewgad, and nld that he would not sign a check th«r»> 
ftir. Hdd, that this removed all ol^eetion to the proof of 
a demHud and refusal. 

AmUe. that ench a maodamns could not property be granted, 
Jbr, I, It is noteesHutlal that an order nf the Quarter Sea- 
skma shoQld be signed by the chairman ; and, 'i, he has no 
fight to dr • V orders on the treasurer except when presid- 
ing In court, and then Itlsanordercf theeoart,BOtof the 
prssUUng Justice. 

[Q.B., BIT., 1864.] 

lo EaBt«r Term last JRobert A. Harriton ob- 
tained a rale calliag on Mr. Miller, ohairman, 
fto , to Bhew cause why a rule or order of this 
oourt should not issue, direotiog him to sign an 
order for the sum of $148 60, being the amount 
of an account of the said »heriif audited and 
paseed by the oourt of Quarter Sessions in March 
last; or why a writ of mandamus should not 
iaane commanding the said chairman to sign such 
order ; and why such order as te the costs of this 
application, and of subsequent proceedings, 
ahould not be made as to this court might seem 



By the affidavits filed on both sides, it appeared 
that the sheriff's account, amounting to 9148 60, 
was presented on the lOth of March, 1864, to 
the Court of Quarter Sessions for the Gounfy of 
Warterloo, and the majority of Justices present 
audited and passed the same, there being a dif- 
ference of opinion as to two items, which were 
submitted to vote. 

It seemed to be the practice, when an account 
bad been audited and passed, for the chairman 
of the Quarter Sessions to mark it accordingly, 
and for the chairman also to sign a check or oriier 
upon the treasurer to pay the amount. The 
chairman stated in his affiJarit that he declined 
to mark and indorse this accoont as audited and 
passed, and stated that he could not sign a check 
for the amount, though he was willing to sign 
one for the same less two items to which he ob- 
Jeeted as not warranted by law. 

A check was however presented to the chair- 
man for his signature in the following form : 

» Quarter Sessions, Beriin, March lOth, 1864. 
Faj to the Older of George Davidson, E^sq., 



Sheriff, one hundred and forty-eight 60400 
dollars. 
** To the treasurer County of Waterloo. 



<* Chairman." 

The principal matter in dispute, and on which 
the refusal of the chairman was mainly grounded, 
was the right of the sheriff to charge separate 
mileage for travelling to serve grand jurors and 
petit jurors, when he travelled to serve both sett 
of summonses at one and the same time, and the 
two were served in the course of the same jour- 
ney. There was a separate precept for summon- 
ing grand and petit jurors. 

The other item to the allowance of which the 
ohairman objected, arose out of these facts : — 
The sheriff has a right to charge a sum of $12 
for summoning the panel of 48 petit jurors, 
exclusive of his mileage (Consol. Stat. U. C, ch. 
81, sec. 161, sub-sec. 8). He summons the 
same forty-eight persons to serve as petit jurors 
for the Court of Quarter Sessions and for the 
County Court, both courts opening at the same 
place and on the same day, and both being almost 
always presided over by the same individual, the 
judge of the County Court. There are separate 
summonses served on each juror for each cour^ 
though in practice served at the same time. The 
jurisdiction of one oourt is criminal, and of the 
other civil. Though held in the same court 
room and at the same time, they are as distinct 
as the courts of Niti Priw are from those of 
Oyer and Termin9r and Qencral Qaol Delivery. 
The judge sits alone in the exercise of his civil 
jurisdiction, but he must have at least one other 
justice of the peace to sit with him in the Court 
of Quarter Sessions, and for the passing and 
audit of accounts he must have six to sit with 
him. The sheriff charged $12 for summoning 48 
petit jurors for the Quarter Sessions and the 
same sum for summoning 48 jurors for the 
County Court 

S, Siehardtt Q C, shewed cause, citing ** The 
Upper Canada Jurors' Act," Consol. Stats. U. C. 
ch. 81, sees. 69, 69, 146, 161, 164; ch. 119. sec. 
7; ch. 121, sees. 8, 4; The Corporation of Hal- 
dimandy, Martin, 19 U.C Q.B. 182 ; In reKeenahan 
and FreeUm, 21 U. C Q. B. 461 ; Davidson and the 
Quarter Seesione of Waterloo, 22 U. C. Q B. 405 ; 
Regina v Conyere, 8 Q B. 999 ; Rex v. Rohinton^ 
2 Smith, 274 ; Regina v. Juttieee of Middleeex, 12 
L. J. N. 8. 86, M. C. ; In re Hamilton, Sheriff,, 
V. Harrie, 1 U. C. Q. B. 618. 

M, C, Cameron, Q C., and Harrieon supported', 
the 'role, citing Regina v. Law, 7 S. k B., 866 ;: 
The Quern v. The Board of Police of Niagara, 4 U. 
C. a B. 141 ; BzparU Bird, 6 Jur. N. S. 1009.. 

Drapib, C. J.— It has been urged against this, 
rule, first, that no soffioient demand is shewn to 
have been made upon the chairman to sign the< 
check or order in question, so as to give the. 
sheriff a right to claim the writ of mandamus.. 
And, second, that the law does not impose a duty* 
on the chairman of the Quarter Sessions to sign, 
a check for the payment of money by the treas*- 
urer of the county, or at all events not such a 
check as is set forth in this case, which is on the 
face of it a mere negotiable draft at sight. 

Independently of these objections, the case has. 
been argued on both sides on the right of the- 
sheriff to bo paid both or eiUier of the sums iii« 
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dispute, and it U in my opintOQ better to express 
such ooDcIusioD as we have arrived at on tbe 
sabstantial matter in dispute, whatever view we 
may take of the preliminary diffioulties. 

After examiniDg the claoses of the statutes to 
which reference has been made, and after care- 
fully considering tbe opinions expressed in the 
ca«e of The Corporation of Ualdimand v, Martin^ 
(19 U. C. Q. B. 182). I sm of opinion that notwith- 
standing that there are two precepts, the one 
directing tbe sheriff to summon a grand and the 
other a petit jury, yet the plain intent of the 
statute is, that for summoning all the jurors 
required for any particular court the officer sum- 
moning shall only be entitled to mileage for the 
number of miles actually travelled. The officer 
is to be paid out of public funds a sum per mile 
which has been settled to be a proper allowance 
for mere travel. Mileage must mean this, and I 
do not see that it can mean more. For summon- 
Ing jurors, the allowance is carefully limited by 
the statute to travel necessarily performed in 
going to effect the service of such summonses, 
and in the language of Sir J. Robinson, (19 U. C. 
Q. B., p. 183) ** All that any of the sUtutes had 
given was 6d. a mile for the distance necessarily 
travelled from the county town to make all the 
services. It was never allowed, I think, to charge 
f^om the county town to the residence of each 
juror, as if the sheriff had made a new start from 
the county town to go to the residence of each 
person, though eight or ten jurors might be living 
near each other in a township thirty miles from 
the court." 

It does not appear to me that the principle is 
inapplicable because the offieer is travelling to 
serve summonses on twenty-four grand jurors at 
the same time that he is travelling to serve forty- 
eight petit jurors, all of whom are to attend at 
the same time and place for the transaction of 
business in the same court. When the service 
is completed he has a right to remuneration for 
every mile actually atkd necessarily travelled, 
but I fail to see why he should, after travelling 
ten miles and then serviog a summons on a grand 
and another on a petit juror, be allowed to claim 
for travelling twenty miles ; and this is the result 
of the contention. 

The allowance for summoning the forty-eight 
petit jurors for the Quarter Sessions and County 
Court appears to me to rest on a different footing, 
and for the reasons given by Sir J. B. Robinson 
in the same case in support of allowing two 
panels of jurors, one for each of these courts. 
First, the legitilature has allowed one panel for 
each court ; next, the offices of the two courts 
are different, " and in order to make tbe panels 
conveniently accessible to suitors, it probably is 
expedient that there should be one in the office 
of each court." Then it appears very clear to 
me that without the legislature had so provided, 
a summons to attend as a juror at the court of 
•Quarter Sessions would not be a summons to 
attend at the county court, nor would it subject 
a person so summoned to be fined for non-atten- 
dance at the latter court. As I understand, the 
jurors are distinctly summoned for each court, 
and a separate return of the jurors summoned is 
made to the precept issued by each court, and if 
required the sheriff must be prepared to shew 
.Chat each juror was summoned to attend which- 



ever court it may be in which such juror's ttten- 
dance may happen to be required. It thus be- 
comes, in my opinion, a distinct service, and 
may be charged for accordingly. 

This expression of opinion will, I hope, put an 
end to the present difficulty. 

Then as to the objection that there has been 
no sufficient demand shewn, the second paragraph 
of the chairman's affidavit in ray opinion puts an 
end to it. He states that he declined to mark 
and indorse the sheriff's account, as *' audited 
and passed," and stated that he would not '* sign 
a check therefor." After this, the want of proof 
of a sufficient demand ought not to be set up. I 
am quite prepared to overrule tbe objection. 

My present leaning is in favor of the other 
objection, first, beoause it does not appear to ma 
necessary for the validity of an order of the court 
of Quarter Sessions that its orders should ba 
signed by the chairman ; and, second, because 
as a mere check or order of the chairman himself, 
he has not, that I am aware, any right to draw 
checks or ordera upon the treasurer of the county 
unless when sitting in court, and as presiding in 
court ; and then the instrument is an order of 
the court itself, and not an order of the presiding 
justice. 

The auditing and passing of the accounts is 
the act of the court itself. The endorsing a 
memoranJum of snch auditing and parsing is no 
more than an authentication for the guidance of 
the clerk of the peace in ent< ring the account and 
its audit in the record of the proceedings, and 
for drawing up an order of court, when such 
order is signified, that the treasurer do pay such 
an account. It seems to me analogous to the 
granting a rule niti or absolute by any court of 
record. The court grant or refuse, discharge or 
make absolute, the rule asked for. The clerk 
makes the entry in his book, and issues the rule 
80 ordered to the party entitled to it. The judge 
presiding signs nothing. But for the words in 
the 8rd section section of chapter 121, Consol. 
Stat. U. C, I should have felt no doubt, and I 
am not disposed to construe them as meaning to 
enact that no order of the court of Quarter Ses- 
sions for tbe payment of money shal 1 be obeyed 
unless a check or order for the payment uf the 
sum be drawn and signed by the chairman. I 
should rather hold that the effect of this section 
is, that where the court of Quarter Sessions have 
established a practice for their own convenience, 
that a check or order must be signed by their 
chairman before an account approved and ordered 
by the court to be paid shall be liquidated by 
the treasurer, it must express the act of parlia- 
ment by which the expenditure is sanctioned. I 
certainly do not think it was the intention of the 
legislature that after the court of Quarter Ses- 
sions have made a formal order, though erroneous 
or even illegal, the chairman of that court should 
have power or authority to delay the execution 
of or to nullify such order, by withholding his 
signature. Tbe superior courts can quash an 
order of Sessions for the payment or appropria- 
tion of money, (Rex v. Justices of NewcastU^ 
Dra. Rep 204.) and such a mode of proceeding 
is a more satisfactory mode of disposing of such 
a question as the present 

« « « « « 

(The learned Chief Juitioe here expressed his 
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atroDg disapprobation of the introduction in the 
affida?it8 of the parties of remarks impagning 
each other's motiyes and conduct.) 

Both parties were wrong in snffering their 
feelings one towards the other to be mixed up 
with an application to this coart for the enforce- 
ment of a legal right, and if the court felt that 
the matters so irregalarlj brought under their 
notice required any further notice or proceeding 
on tbeir part, it might be that they would bring 
these criminations and recriminations under the 
notice of the government, who would have the 
power to apply some remedy if they found the 
administration of public justice injuriously af- 
fected 

In my opinion this rule must be discharged, 
and under the circumstances without costs. 

Haqabtt, J. — I agree with the learned Chief 
Justice. Mileage, as I understand it, is a recom- 
pense to the sheriff for the expense and labour 
of the tra?el which he has to perform in serring 
the process of the court It can hardly perhaps 
be en lied a fee ; it seems rather an equivalent or 
reimbursement for toil or travel actually under- 
gone. The legislature has estimated the extent 
of the reimbursement. I think it must be actu- 
ally, not constructively earned. 

I agree also as to the panels. 

« * « « « 

(The learned Judge also commented strongly 
on the unseemly state of facts ^disclosed in the 
affidavits filed.) 

MoBBisoK, J., concurred. 

Rule diaoharged, without oosts. 



COMMON PLEAS. 



(BepcrUd by S. J. Yaiixoiwbiiit, Eaq^ M.A^ BtrriUtt' 
at-Law, and Btporitr to Vu Oomi.) 

Bbowh t. GossAoa bt al. 

AMon agoing maker amdfmr indarmtt ^fa m^e—FaifmnU 
hy two endorteri A stignment iff judgment under 96 Fie. 
eh. 46, $eetwna 2, 3. 

O. made a proiDi8«>r7 note to S. who indorted it D«0., D. 
and W. Alio IndoTMd it. B. disoonnted the note, which, 
not haying been paid at matorlty, waa raed, and Jadgment 
■ad eMeutkm obtalaad againat all the partiea to it. W. 
latlafied the ezecntJon, wborenpcm G. and D paid him (he 
having been a mere acoommodatlon endaraer), 8. and DeG. 
ooDtrlboting nothing towards the p^ym^nt O. and D., 
ttaareapon. applied to B., under 'M Vie. eh. 44, aeea. 2,8, 
far an aMignment to them of the Jndgment ro obtained 
by him. in ordwr to Iatj from 8. and DeG. their share of 
the liability. Thla B. reftiaed, 8. and DeG. havlog informed 
him that by agreement they wore to be relieTed of liability. 

Mdd, on applleation by G. and D. Ibr an order ic enmpel B. 
to aniien to them the Judgment, that on the aothority of 
FhiUMppt y. Didcam, 29 L. J. G. P. 228. deeded under 
Imp. Act 19 A 'JO Tic eh. 97, see. ft, which In this reapeet 
la the same aa Can. Act, 28 Vic eh. 45, aeet. 2, 3, the coort 
had no power to grant the order. 

(aP.,M.Tnl88t.) 

On the 29th October, 1864, MeBride on behalf 
of Gossage and Doyle, obtained a Bummons in 
chambers calling upon the plaintiff to shew 
cause why he should not assign the judgment in 
this cause to them, or to a trustee for tbem, on 
the ground that they, or Wood, one of the defen- 
dant), for tbem, had paid the judgment, and 
that Scott and DeGrassi, the two remaining 
defendants, were still liable to tiiem for their 
Just proportion of the debt. 

It appeared, that Gossage had made a pro- 
missory note to Scott, who had endorsed it; tha 



De Grassi and Doyle had also endorsed, all of 
them being desirous of obtaining the money 
upon it for a joint enterprise. Wood, the last 
endorser, had endorsed it for their accomodation. 
Being thus endorsed, the plaintiff discounted it, 
and not being paid at maturity, the plaintiff put 
it in suit, obtained a judgment and issued exa- 
oution. Wood satisfied plaintiff, and Gossage 
and Doyle thereupon satisfied him, Scott and 
DeGrassi contributing no part 

The object of Gossage and Doyle was to get 
the judgment and execution assigned to them, 
that they or tbeir trustee might levy from Scott 
and DeGrassi their share of the liability. 

Mo9$t on behalf of Brown, shewed cause, 
and filed Brown's affidavit, stating that he had 
been paid, as he understood, through Gossage, 
Doyle or Wood; that on communicating this 
application to Scott and DeGrassi, they had 
informed him that by the arrangement they 
were to be discharged from their liability ; and 
that a suit had been brought in August last by 
Gossage and Doyle against them on this claim. 
He expressed his willingness to abide the deci- 
sion of the court as to whether he should, or 
should not, assign the judgment to them. 

J. WiLSOM, J., being in ohambers, enlarged 
the summons till the fifth day of term, when 
MeBride moved a rule nin as in the summons. 

During term M099 shewed cause: — The case 
is not within the stotute 26 Vio. ch. 45. It is 
not the case of a surety for the debt or duty of 
another, or a liability with another for any debt 
or duty; but it is the ease of the maker and 
one endorser seeking to enforce payment from 
two other endorsers of an alleged share of a 
joint dealing with the plaintiff — a predicament 
not contemplated by the statute. He cited Imp. 
Stat 19 & 20 Vio ch. 97, sec. 6 ; 2G Vic ch. 
46 sees. 2, 8 ; PhiUippa et al. v. Dtektan, 29 L. J. 
C.P. 223. 

MeBride, in support of the rule : — The defen- 
dants were liable with one another for the debt 
to Brown, which Gossage and Doyle have paid. 
They can, therefore, avail themselves of the 
statute, without regard to tbeir relationship to 
each other on the note ; and are, consequently, 
entitled to the assignment asked for. Scott and 
DeGrassi cannot be injured, for these applicants 
cannot levy of them more than their just share ; 
any attempt to levy more would be restrained 
by the court He cited 26 Vic cap. 45 sees, 2, 
8 ; PhiUippe et al v. DUkeon, 29 L. J. C. P. 228. 

J. Wilson, J., delivered the judgment of the 
oourt. 

The 5th section of the Imperial Statute (19 & 
20 Vic. ch. 97) is like the Provincial SUtute (26 
Vio ch. 45 sec. 2), on the authority of which 
this application has been made. 

Two questions arise here : 1st. Are these ap- 
plicants entitled to what they ask ? and 2nd. 
Has the court the power to grant it T 

If the court has not the power to grant this 
application it will be unnecessary to consider 
the first point. 

The case of PhiUippe et al v. Dickeon was this : 
A. and B., two of the managing committee of a 
mining association, had been sued in separate 
actions by the solicitor to the association for 
£581 16s., the balance of his bill of costs. In 
the action against A. a verdict was taken by 
, consent for £500, payable by instalments. Jndg 
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meot waa not to bo od tared anloM A. msde 
default He did make default, upon wbioh 
Judgment was entered, and he paid the debt and 
ooete. The notion was atajed by a Judge's 
order, on payment by B. of £660 by instal- 
ments, without pr^udioe to any rights the 
plaintiff might hafe against other persons in 
respeot thereof. A. haTing applied under the 
6th section to baye the judge's order assigned to 
him, the court held that they had no power to 
make an order under that act 

WiUes, /., said^** Unless this act expressly 
gives the court Jarisdiction to proceed by way of 
motion and order, we cannot help the defendant 
He may apply to the plaintiffs to assign the 
order, and if they refuse he can bring an 
action." 

B3fi09, /., said— •« The defendant has his re- 
medy to enforce contribution, without any 
assignment of the Judgment" And p$r eurum 
— '* The court has no power to make the order." 

On the authority of thb case ws refuse the 
order moved for. 

Rule discharged with costs. 



Muirsii V. MoKiMLiT it al. 

The Judge of « dlvMon wort iii»7, notwItliiteDdlBg Om 
SUtt.U.0 eh. 19, MC. 64, lutapec 4, •Dtwtaio an inttr' 
pleader appUeBtkm to trr th« question of property io gooda, 
even tbou^ the eoqotry omv Involve the title to land. 
The Jadge hiauelf qnai deddeioch applkatloii withoot 
thealdofajiuy. 

[C.P.,M.T.,1864.1 
In Trinity Term last, 0* Connor had obuined 
a rule, calling upon the plaintiff and John Boyd, 
Esquire, junior Judge of the county court of the 
united counties of York and Peel, to shew cause 
why a writ of prohibition should not issue to 
prohibit the said John Boyd, or other person 
authorised to hold the Sixth Division Court of 
the said united counties, from proceeding to try 
and determine, or from further proceeding in a 
certain interpleader summons issued out of the 
last mentioned court whereby one Francis 
McKioIey and the said William Mansie were 
called before the said division court in order 
that the claim of the said Francis MoKinley to 
certain property seised by one of the baliffs of 
the said division court under process iasaed by 
the said William Munsie, out of the said division 
court, against the goods of William McKinley 
and Sidney MoKinley, might be abjudicated 
upon, upon the ground that the title to corporeal 
hereditaments came in question, and the said 
court had no Jurisdiction ; and why the sum of 
£20 I 8b 2d., whioh the said Francis MoKinley 
had paid into the said division court should not 
be refunded to him. 

The affidavits shewed that the property in dis- 
pute was the crops growing on the east half of 
lot number three, in the tenth oonoession of the 
township of King, whioh one Pottage, the bailiff, 
had seised in the month of June last as the 
property of William MoKinley and Sidney 
MoKinley; that William MoKinley bad convey- 
ed the said land to Francis MoKinley for a good 
and valuable consideration ; and that the crops 
belonged to the said Francis MoKinley, who had 
been in the continuous possession of the land 
firoffi the date of the conveyance ; that after the 



seisure Francis MoKinley gave notice of his 
claim to the bailiff, who, thereupon, caused an 
interpleader summons to issue, calling upon 
Francis McKinley to appear, and prove and 
susuin his right to the satd property ; that en 
the first day of July last he did appear before 
the said John Boyd, Efquire, the said Judge, 
and, by Mr. O'Brim, who acted for him, object- 
ed to Uie Jurisdiction of the court, on the ground 
that the title to land came in question ; that a 
Jury which had been summoned at the instance of 
William Mnnsie was also objected to, on the 
ground that there was no provision of law for 
Juries on such issues ; that Mr. Boyd overruled 
these objections, and the case went to the jury, 
who found for Mnnsie; that afterwards a new 
trial was granted, on condition that the debt and 
costs should be paid Into court, which was done. 

During the present term. Bull, for Monsie and 
Boyd, shewed cause. He filed affidavits denying 
that the jurisdiction had been questioned, and 
cited, Denton v. Marshall, 7 L. T. N. 8. 689; 
WaUh V. Jonid$$, 22 L. J. Q. B. 187; The Quem 
T. Z>o^, 18 U. C Q. B 898; Rieharde v. ifsa- 
denhead Local Board of UeaUk^ 27 L. J. Mag. Ca. 
78; Joeeph v. Henry, 19 L. J. a B. 869. 

CtCowMT supported thn rule, and contended 
that in order to sustain his claim, Munsie attack- 
ed the conveyance to Francis McKinley, so as 
to show that the title to the land on wbioh the 
crops wsre grosring was still in William McKin- 
ley, and thus brought the title to the land in 
question ; and that instead of deciding himself 
on the interpleader matter, the Judge bad sum- 
moned and sworn a jury, for which he had no 
authority. He cited Mareden v. Wardle, 8 Ell. 
ft Bl. 695; Thampion v. Ingham, 14 Q. B. 710; 
Kerken v. Kerken, 8 B. ft B. 899 ; Con. Stats. U. 
G. oh. 19, sec. 64, snbseo. 4, sec. 65, subsec. 2, 
sees. 61, 175. 

Sector Cameron (amiau curia), cited TVam&r 
▼. Holeomb, 7 U. C Q B. 54a 

J. WiLsov, J., delivered the Judgment of the 
court 

The 4th subsection of section 54 of the « Act 
respecting the Division Courts" provi-les, that 
these courts shall not have Jurifdietion in actions 
10 which the right or title to any corporeal or 
incorporeal hereditaments oomes io question. 
But the 175th section provides, that " in case a 
claim be made to or in respect of any goods or 
chattels, property or security, taken in execution, 
or attached under the process of any division 
court, or in respect of the proceeds or value 
thereof, by any landlord for rent or by any 
person not being the party against whom such 
process issued, then, snbjeot to the provisions of 
the 'Act respecting Absconding Debtors,* the 
clerk of the court, upon application of the offioer 
charged with the execution of such process, may, 
-whether before or after the action has been 
brought against such officer, issue a summons 
calling before the court out of whioh aooh pro- 
cess issued, or before the court holden for the 
division in which the seisure under such prooesa 
was made, as well the party who issued such 
process, as the party making such claim ; and 
the county Judge, having jurisdiction in snob 
division court shall adjudicate ^pon the claim, 
and make such order between the parties in 
respect thereof, and of the costs of the proceed- 
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ing, as to him seems fit; and mioh order shall be 
enforoed in like manner as an order made in any 
suit bronght in sneh division ooart, and shall be 
final and oonelosiYe between the parties/' 

In this elaase ie embodied this important 
proTision, <* that therenpon" (that is, npon the 
DringiDg of the party who issued the execution 
and the party olslming the goods before the oonrt), 
"any action which has been brnnght in any of 
Her Majesty's superior oourts of record, or in 
any local or inferior court, in respect of such 
claim, shall be suyed ; and the court in which 
such action may be brought, or any judge there- 
of, on proof of the issue of such summons, and 
that the goods and chattels or property or secu- 
rity were so taken in execution, or npon attach- 
ment, may order the party bringing such action 
to pay the costs of all proceediugs had upon 
auch action after the issuing of such summons 
out of the division court." 

By the statute the jurisdiction is limited, first, 
in all persooal actions where the debt or-damages 
claimed do not exceed forty dollars, and, second- 
ly, to all claims and demaads of debt, account, 
or breach of contract, whether payable in money 
or otherwise, where the amount or balance claimed 
does not exceed one hundred dollars. 

If an action were brought in a difiaion court 
to try the right or title to any corporeal or 
incorporeal hereditaments, or if a personal 
action, or an action for debt, account or breach 
of eontract, or coTcnant or money demand, had 
been brought clearly beyond its jurisdiction, 
«nd attempted to be maintained, prohibition 
would have been granted. But in an interplea- 
der matter, which is collateral to the action, is 
the jurisdiction limited f A quantity of goods, 
ft single chattel, a piano or a horse, in value 
much exceeding one hundred dollars, may be the 
subject of dispute. Is there any doubt of the 
jorisdiction of the difiaion court judges to try 
whose they are, in an interpleader matter f But 
the jurisdiction is limited in regard to value to 
forty dollars in matters of tort, which a seiiure 
of the goods of B. for the goods of A. must 
necessarily be. The question of whose the land 
is, may arise on a claim of a landlord for rent 
from the bailiff, but the statute gives express 
jurisdiction ; or it may arise, as in the case 
before us, on the question of whose the crops 
are ; but it is a collateral question, arising in a 
matter collateral to the action. I)oes it there- 
fore, follow that the court has no jurisdiction t 
There is no express limitation of jurisdictien in the 
set in reference to interpleader matters ; and we 
may gather the intention of the Legislature that 
none was intended from the fact, that to enable 
» bailiff to make one hundred dollars and the 
costs of the suit, goods to a much greater value 
most necessarily be seised. To enable the judge 
to adjudicate upon claims for rent, might involve 
the question of title, for two might claim for 
rent adver«1y to each other. The clause quoted, 
which stays proceedings in any court for the 
alleged wrong in seising, implies the right in the 
jadge to adjudicate upon rights to property and 
securities exceeding in value one hundred dollars, 
mod contains no prevision to prevent the judge 
from proceeding in case the inquiry involves the 
^tle to lands. 

We, therefore, think the judge may, in inter- 
pleader, try whose the crops are, although the 



inquiry may bring the title to the land in ques- 
tion. 

In regard to the question as to whether the 
judge alone is to abjudicate upon the claim in 
interpleader, or may summon a jury, or whether 
either party may summon a jury, we think 
tiie directions of the statute are plain : *• The 
county jydgt having jurisdiction in such division 
court %haU adjudicate upon the clum." 

A new trial has been granted by the Division 
Court judge. We cannot presume he will act 
contrary to the express directions of the statute, 
and throw off the responsibility cast upoh him- 
self. But can we grant a prohibition on the 
statement that he has once improperly sworn a 
jury, and on the suggestion that he may do so 
again 7 We think not ; and no doubt the opinion 
of the court in this respect will preyent the irre- 
gularity in future. The rule will be discharged. 
Bule discharged without costs. 



In THi MATTBs or Maloolk Ogiltii MoGbmob, 

AH AKTIOLID ClBBK. 
JMone^B derh-JHtOiarife fnm ofttdu FtaeUee, 
A derk articled to an atfeomay, who, during tb« oontlnaanM 
of tiM artldai, abaoonda, wUl ba dlMhaifad from bia 

Dellvary of a aopy of tha nila niti to the town aaant of tha 

'riddiHioaftnd 



elivary of a aopy of tha rnia 
attorney, and leaving ooplea 
at hit oAmt hald adBdant ■ 



at hie plaoa of i 



[0. P.,M.T.,18S4.] 

S. RicKardtf Q.G., obtained a rule to shew 
cause why an articled clerk, named McOregor, 
should not be discharged firom his articles, by 
which he was bound to an attorney of this court, 
who resided at the village of Blora. 

It appeared by affidavit, that on the 16th day 
of March, 1860, McGregor had articled himself 
to one Oilkison, a practising attorney ; and in 
this and other silidavlts it was shewn, that in 
September, 1864, he had sold his furniture and 
effects, and left this province for parts unknown, 
without any intention of returning. 
' The rule was moved absolute, on affidavits 
shewing that the rule niti had been served by 
delivering one copy of it to the town agent of 
Oilkison, and by leaving another copy at his last 
place of residence, and also at his office. 

8. RiehardMt Q. C, moved the rule absolute, 
citing Con. Stats. D. G. ch. 86. sec. 16 ; 1 Arch. 
Prac. last ed. 40 ; Ex parte WUkineon, 9 Dowl. 
820; Ex parte ffaneock, 2 Dowl. N. S. 64; Jfo 
parte Oarrdey, 2 Dowl N. S. 946. 

No cause was shewn. 

J. WiLsoH, J., delivered the judgment of the 
court. 

The Imperial Stat. 6 & 7 Vic. ch. 78, contains 
clauses substantially the same as the 14 & 16 
sec. of the Con. Stats. U. G ch. 86. 

Before the passing of the Imperial statute, 
the Court of Queen's Bench had discharged the 
articles in the case of WUkmeon (9 Uowl. 820), 
which was one precisely like this. Neither that 
statute, nor ours, provides in words for the 
present case, but they do provide for cases where 
the attorney discontinues or leaves off praotioe. 

In this case, the affidavits shew that the attor- 
ney has virtually left off practice, and has ab- 
sconded. The statute provides for the former, 
the practice for the latter 

The service of the rote being sufficient, we 
thhik it ought to be made absolute. 

Bule absolute accordingly. 
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COMMON LAW CHAMBERS. 
(lUported ^ R. A. Habkimhi, U^^ BorriitevHrf-Xaw.) 

HvBBARD V. MlLBB. 

Ca^at t^fter acHot^^BaO in one comUp^JKUnff baUpkm <n 
anoUter^D^telM im origrinal writ and et^f^AmendmaU 

Efld^ I. That ft eopj of ft writ of eopuu after artloii aboold 

like the orlgioal writ, tAoie the nature of the eauae of 

action. 
JEMd, 2. That In the note at the foot of the writ the arord 

** calendar" should pieoede ihe word *' months** and that 

the words ** Inclndln^ the day of such data^ should toUow 

the words " from the date h^-reof » 
Bdi^ 8. That such deliscu as the tiregolng, hoth In the writ 

and copy serred wh«n produosd dj defendant, may he 

amendrd on payment of costs. 
Beid, 4. That In the wamlnic U la proper to dlreot the hail 

piece to be filed in the nfiloe of the clerk or deputy derk 

of the Crown and Pleas for the county from which prooees 
■ bsnwd. although a ennnty different to tliat in which the 

arrest is made or ball given. 

[Chamben, October 8, 1804.] 

J. B. Read obtained a snmmoDS calling on the 
plaintiff bia attorney or agent to shew cause why 
tbe writ of eofnat Issued io this eaase, and tbe 
arrest tbereander of tbe defendant, or the copy 
of sooh writ served on tbe defendant, or the copy 
and service thereof should not be set aside, and 
all proceedings under and by virtue of said writ 
of capioM taken or bad, with costs, and why tbe 
defendant should not be discharged from the cus- 
tody of the sbtriff of the county of Wellington, 
or his bail to such sheriff under and by virtue of 
said writ of capia$, on the grounds following: 

1st. That the bailiff arresting or professing 
to arrest said defendant, under and by virtue of 
said writ of eajnaa, had not said writ of capiat at 
the time of such arrest, or if he had, that such 
bailiff refused to shew the defendant such origi- 
nal writ at the time of his arrest, although Uie 
same was by tbe defendant requested. 

2ad. That the copy of such writ served on the 
defendant did not, nor did the original writ, shew 
the nature of the cause of action, as required by 
the sUtute in that behalf 

Srd. That such copy of capiat so served, and 
aaid original writ, were irregular, and contrary to 
the form of the statute in such case made and 
provided, in stating the montht to be two calendar 
months from the date thereof, within which time 
the writ is to be executed, nnd in leaving out or 
striking out the words ** including the day of 
such date" from the notice stating the time with- 
in which such writ is to be executed. 

4tb. That the said writ of capiat and copy so 
served as aforesaid were irregular in the warning 
No. 2 to the defendant, endorsed thereon or sub- 
scribed thereto, in slating that the plaintiff should 
be at liberty to proceed in case defendant having 
given bail to the sheriff on his arrest, omits to 
file the special bail piece for bis surrender to the 
sheriff of the county from which the capias issued 
in the office of the clerk or deputy clerk of the 
Crown and Pleas for the county of Ontario. 

Tbe defendant made oath, that on Saturday, 
the twenty-fourth day of September, A.D. 1864, 
he wan arrested by a bailiff of the sheriff of the 
sheriff of the county of Wellington, by virtue of 
a warrant in bis hands, purporting to be a war- 
rant directed to the said bailiff, and commanding 
the said bailiff to take tbe defendant to answer 
the requirements of the writ after mentioned, or 
the supposed oopy thereof ; that his (defendant's) 
attorney demanded of the sheriff's bailiff a eight 



of the original writ of ctgnot and a pemaal 
thereof, and that the same was refused, on tbe 
ground that tbe bailiff bad not tbe original writ, 
by virtue of which the warrant was granted ; 
that defendant when arrested received fVom tbe 
Bheriff*i bailiff a paper anaexed purporting to be 
a oopy of tbe original writ of capiat. 

The following is a eopy of the writ of capiat 
as annexed to the affidavit, (the words between 
the brackets having been struck out) : 
Upper Canada, county of Ontario. [L S.] 
Victoria, by the Grace of God, &o. 
To the Sheriff of the county of Welllngtos, 

greeting: 
We command you, that you take Robert Milne, 
if he shall be found in your county, and him 
safely keep until he shall have given you bail in 
the action on promisee, which Isaac Broek 
Hubbard has commenced against him, and which 
action is now pending, or until the said Robert 
Milne shall by other lawful means be discharged 
fh>m your custody. And we do further command 
you, that on execution hereof you do deliver a 
copy to the said Robert Milne; and that im- 
mediately after execution hereof, you do return 
this writ to our Court of Queen's Bench together 
with the manner In which yon shall have executed 
the same, and tbe day of the execution hereof ; 
and if the aame shall remain unexecuted, [and 
shall not be renewed according to law] then that 
you do so return the same at the expiration of 

[six] two calendar months fh>m the date hereof, 
or of the last renewal hereof] or sooner if yon 
shall be required thereto by order of the said 
court or a judge. And we do hereby require the 
said Robert Milne that within ten days after the 
execution hereof on him, inclusive of the day of 
such execution, he cause special bail to be put 
in for him in our said court, according to the 
warning hereunder written or endorsed hereon ; 
and that in default ot his so doing, proceedings 
may be had and taken as are mentioned in the 
warning in that behalf. 

Witness, the Honorable William Henry Draper, 
C.B., Chief Justice at Toronto, the twenty second 
day of September, in the year of our Lord on« 
thousand eight hundred and sixty four. 

N.B.— This writ is to be executed within [six] 
two [calendar] months from the date hereof, [or 
if renewed, then from the date of Huch renewal, 
including the day of such date, and] but not 
afterwards. 

(Signed) RoBEBT Stamtov. 

WABNINO TO TBS DITBRDANT. 

1. This suit, which was commenced by thtt 
service of a writ of summons, will be contioaed 
and carried on like manner as if the defendant 
bad not been arrested on this writ of capiat. 

2. If tbe defendant, baring given bail to the 
sheriff on the arrest on this writ, shall omit to 
put in special bail for his surrender to the sberifF 
of the county from which the writ of capiat 
issued, and to file the bail piece in the office of 
the clerk or deputy clerk of the Crown aud 
Pleas for the county of Ontario, the plaintiff may 
proceed against tbe sheriff or on the bail bond. 

Issued from the office of tbe deputy clerk of 
the Crown and Pleas, in the county of Ontario. 
(Sgned) J. V. Ham, 

D^uiy Clerk. 



January, 1866.] 



LAW JOURNAL. 



[Vot. L, N. S.— 16 



C. L. Ch-l 



In be Jambs McGwnbs. 



[O. L. Ch. 



Sobert A, Harriaon shewed oanee. He filed 
an affidavit of plaiDtiflfa attorn^, Bhewing the 
origioal writ eontaining the proper oaase of 
action, and etplaining that the alteration! in the 
printed form of writ had been made by the 
deputy olerk of the crown who iasned the writ 
He argued that there was nothing in the first ob- 
jection as a ground for setting aside either the 
writ or the copy ; that as the original writ pro- 
duced shewed the cause of action, the copy also 
produced by defendant could be amended by it, 
so as to remoTC the second ground of objection ; 
that the legal construction of the word »* months" 
as used in the warning was »* calendar months," 
and so the omission of the word ** calendar" was 
immaterial, and thai for a like reason the omis- 
non of the words ** including the day of such 
date" was immaterial, and so there was nothing 
in the third ground of objection ; that the writ 
and copy were good as against the fourth objec- 
tion ; and that under any circumstances amend- 
ments ought to be allowed on payment of costs, 
rather than allow the writ, copy or arrest to be 
set aside. He referred to Con. Stat U. C. cap. 
22, schd. No. 6 ; Con. Sut U. C. cap. 2, s. 18 ; 
Con. Sut U. C. cap. 22. s. 222 ; WiU<m ▼. Storey, 
2 U. C. Prac. Rep. 804 ; Keefer ▼. HawUy, 1 U. 
Prac. Rep. L 

J. B, kead^ in support of the summons, aban- 
doned the first ground of objection, but cootended 
for the second, third and fourth, and argued that 
no amendment should be allowed. 

John Wilson, J. — I shall allow the plsintiff 
to amend the original writ and copy on payment 
of costs. In the original writ the cause of action 
is properly stated, and the omission of it occurs 
only in the copy. That can be amended. Now 
as regards the office in which the bail piece is to 
be filed. The statute 2 Geo. IV. cap. 1 sec. 40, 
which authorised the appointment of commis- 
sioners for taking bail, directed that all recogni- 
xances of bail taken before them should be filed 
in the office of the clerk of the crown in the dis- 
trict where the same were taken, together with 
an affidavit of the due taking, &c. But sec. 8 of 
the Common Law Procedure Act enacts that all 
proceedings to final judgment in actions whether 
transitory or local, shall be carried on in the 
efilce from which the first process issues The 
Common I^aw Procedure Act must now be held 
to gorem our practice. I think the rule broadly 
laid down in the act applies to this case, that 
plaintiff has given the proper warning to the de- 
fendant, and that the bail bond should be filed in 
the office from which the first process issues. 
Order accordingly. 



In thb mattbb or Jambs MoGinnbs. 

MttHny ad^ Off knob-^Bfrm i^f «Mrr«fi< nfcmaiMmad. 
Bdd^ Uut a wimat of oommitm«nt in vhteh It wm ehargisd 
that th« prteoonr, on tho 20tli Jqim. 1864, *< and on dlrwra 
other dayi and times." at the dtj of Klnioton, did nolaw- 
fnliy attempt to pemade one Jamee Hewitt, a eoldler in 
Her Mi^ty*! lerTtoe, to deeert. waa bad, Ibr It wae im- 
poe4bl« to eay, npon reading the warrant, how many 
olboree he bad oonunltted, or how the ponifehment wae 
awarded. 

[Ohamben, Odoher 10, 1864.] 

This was an application by a prisoner, brought 
up under writ of haheat eorput, to be discharged 
from close custody, on the ground that he wts 
in illegal custody. 



The prisoner was in the custody of the gaoler 
of the United Counties of Frontenac and Lennox 
and Addington, on a warrant, signed b^ Thomas 
W. Robinson, police magistrate in and for the 
city of Kingston, and Jeremiah Meaghar, Esq., 
one of Her Mi^^sty's Justices of the peace of 
these United Counties, dated the llth day of 
August, 1864, in which it was charged that the 
prisoner, im the 20tb day of June, in the year of 
our Lord 1864, ** and on dirers other days and 
times,*' at the city of Kingston, did unlawfully 
attempt to persuade one James Hewitt, a soldier 
in Her Msjesty's military service, to desert from 
Her M^esty's military service, and thereupon 
the prisoner was adjudged, for his aaid offence, 
to be imprisoned in the common gaol of the city 
of Kingston for the space of five months. 

On the 29th Sept., 1864, the prisoner obtuned 
the writ of kabeaa eorpUM and a writ of eertiorari, 
directed to the said justices before whom he was 
convicted, and to the chairman of the Quarter 
Sessions of the Peace in and for the said United 
Counties. 

The committing justices returned the proceed- 
ings had before them. The alleged conviction, 
which was written at the end of and immediately 
after the proceedings, was in these words :^ 
"August 11, 1864, James McQinnes is con- 
victed of attempting to persuade James Hewitt, 
an enlisted soldier, to desert from the city of 
Kingston, and is adjudged to be committed for 
five months in the common gaol.*' The justices 
certified that no record of conviction other than 
the foregoing had been had before them. 

The chairman of the Quarter Sessions certified 
also that there was no record of any conviction 
of the prisoner alnong the records of the said 
court 

Ovfjfnne, Q. C-, on reading the writs of habetu 
corpus and certiorari and returns thereto, moved 
that the prisoner be discharged: 

1st Because there was no conviction to sustain 
the warrant of commitment 

2nd. Because the commitment was bad on the 
face of it for charging the prisoner with the, 
commission of divers offences, the whole of 
which were punished by five months' imprison- 
ment in the gaol of the city of Kingston, whereas 
each crime ought to have had its separate pun- 
ishment 

8rd. Because the prisoner was sent to a gaol 
not known by the laws of this province, for the 
common gaol in the city of Kingston is the com- 
mon gaol of the United Counties of Frontenao 
and Lennox and Addington. 

4th. Because the warrant did not follow the 
conviction. 

6th. Because the conviction was void, for the 
proceedings npon which it was founded did not 
appear to have been held before two or mor« 
justices of the peace, in accordance with thft. 
Mutiny Act under which the proceedings yrvp^- 
had. 

8. Richardi, Q. C, shewed cause. 

JoHH WiLSOH, J. — ^The prisoner is entitled to 
his discharge. The commitment is bad on the 
face of it The prisoner might have been im- 
prisoned for the offence charged to have been 
committed on the 20th June, for any period not 
exceeding six months, and for each of the offences 
oommittMl on ** the divers days and times" 
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when the other Btteaspto weM utde, he night 
hftve been imprisoned fer ft fike period. I can* 
not tell bow many ofenoee be eommitled, or 
how the punish meat bns been nwnrded. If the 
prisoner were bronght np ngain he weald be 
nnable to say whether he had been tried or not, 
for he ooald not tell for whieh attempt be had 
already been imprisoned. 

Besides, on looking behind the warrant, no 
eonyietion is fonn<| to sustain it, nor in fsot any 
eonrietion to snsuin an' imprisonment at all. 
For suppose the very words were need in the 
eommitment whieh are elted in the alleged oon- 
tietion, the eommitment eonld not be sastalned. 

It is to be regretted that a prooeediog lilce 
this should have been eondn<ited so loosely, and 
with so little regard to the expHelt dtrection of 
enr own eriminal proeedure not, as to allow a 
prisoner to esoape, who, hnt for want of erdi** 
nary oare, might have Mnflered the legal ponish- 
ment of an offense whieh there in no reason to 
donbt he oommitted. 

I most, however, on the materials before, me, 
diseharge him, and shall so order. 

Order aeeerdlngly. 



Iir Bi Atnn WAmmeB. 

Aihhitrt&H TrMtjt—Om. 8kU. nsM. cap, 80-*44 Vfe. cap. 06 
— fTAo wUhin the iMani»0 qf Crealjf— £MDnri wmnrnUa-^ 
Review on tht meriU. 
BdeL 1. Tbst a Pfnoo coBTletod of fiNrfsry or attMrlns Ibmd 
paper in the United 8ut4*t who Mcaped to Qmada utof 
T«rdieC, but before jadcment, Ic liable to bo dollforod over 
to the AQthorltiM of the United StaCat onder the Aehbor^ 
ton TrMty, and the ProviaelMl Btntate pe w d to give eflfiwt 
to that Treaty. 
aad.2. That It to In the power ofaSBigletretaaotlns under 
that treaty and atatttte alter iwne of a writ of ka&ai enr> 
pu$, bat befbre ita retnm. to deliver to the gaoler aeeoond 
or amended warrant, whidi, if returned tn obedience to 
the writ, most be luokad at bf the eonrt or judge belbre 
whom the prlmner to bronght 
Quart, Am to ihe power of the eoort or a Jodge on write of 
hoAeoM eorptu and certiorari to roTtew the dednion of the 
•xamloisg magistrate under the treaty and ■tacnta. 

[Ghamben, October 20, 1S64.] 
On the 6th October, 1864, a writ of habeas cor- 
pus was issued by Mr. Justice John Wilson, 
addressed to the keeper of the county gaol of 
Bssex, to bring np the body of Asher Warner, 
With the day and oanse of his being taken and 
detained. 

On the 20th October, the gaoler produced the 
body of Asher Warner, and returned that be had 
been in bis custody since the 6th September last, 
under a warrant from the police magistrate at 
Windsor, delivered to him that day, and that 
since the receipt of the habeas corpus, and since 
a former informal return made by him to said 
writ, setting forth only a copy of the warrant, 
and on the 16th Ootober instant, the said police 
magistrate delivered to him the warrant of com- 
mitment also annexed; and that on said 16th 
Oct-^ber, the sheriff bad handed to him a warrant 
under the great seal of the province, dated 1 st 
Ootober instant, and that said Warner was in his 
custody under said respective warrants. 

The first warrant stated that Warner was 
charged, on the oath of persons named, that he 
had on or about 7th January last, in Ohio, ut- 
tered, issued, &c., a oertain forged paper (des- 
cribing it), and directed prisoner to be kept •' to 
be dealt with, and until he shall be delivered 
from your onstody according to law." 



The warrant received on 16ch October set forth 
that Warner was charged on thcoath of Earl 
Bell, with hamng committed within the jnriidio- 
tion of the Uidted States of America, the crime 
of the utterance of forged paper, to wit, with 
having, on or about the 26th January, 1864^ at 
Cleveland, Oldo, felonioasly uttered, offered and 
disposed ot cod put oif as true, a certain fiwgcd 
paper, to wit, a ccrtidn forged and connterfeit 
fractional note, commonly called postage cnr- 
rency of the United Statec, given for the payment 
ef fifly cents, and issued by the Secretary ot the 
Treasury of the United States, with intent to de- 
fraud one Sdwin £. Becman, he the said Warner 
then and tiicre knowing the same to be falcc, 
forged and conntcrfeit ; that a warrant had been 
issued at Cleveland, and Warner had fled to this 
province ; that he had been brought before the 
police magistrate on a warraat insned on snch 
informationi ; that soch evidence had been in. 
trodoced as according to the laws of this province 
would justify the apprehenaion and committal for 
trial if the crime of which he ie so charged, had 
been committed in this prorince. The warrant 
then comnritted him to gaol, ** to remain until 
surrendered according to the stipulations of the 
treaty eziaUng between Her Migeety and the said 
United Sutee, ratified August 9th, 1842, and 
commonly known as the Ashbnrton Treaty, or 
until diecharged according to law." It wan 
dated 6th September, the same day as the first 
warrant 

iSf. Richards, Q.G., for the Crown conceded that 
the first warrant could not be supported, as the 
conclusion was insufficient on the authority of 
Anderson's cas^ 11 U. C. P. 1. 

Gwynns, Q.C., end Q. D. BoulUm^ for the pri- 
soner, objected, first, that the eeoond warrant 
oould not be resorted to, baring been received 
after the receipt of the habeas corpus, and after 
the informal attempt to make a return. Thej 
alto urged that, if receivable, it did not disdoee 
an offence within the treaty ; that the utterance 
of forged paper is not shewn in this warrant 

S, Richards^ Q.C , shewed cause, and cited 
Hurd on Habeas Corpus^ 616 ; In re Smith, 8 H. 
& N. 227; Con. Stat Can. cap. 89; Imp. Act 
6 & 7 Vic. cap. 76 ; 2 Hawk. P. C. 624 ; Ex 
petrie Cross, 2 H. & N. 864 ; Regina v. Richards^ 
6 a B. 926; In re Fhipps, 11 W. R. 780; JSx 
petrU Page, 1 B. & Al. 672 ; Rez v. Gordon, lb. 
in notee; Ex parte Eggingion, 2 E. & B. 717. 

Haqautt, J. — ** A fractional note, commonly 
called postage currency, of the United States, 
given for the payment of fifty cents, and issued 
by the Secretary of the Treasury of the United 
States," may in my judgment, be fairly assumed 
to be a subject for forgery, and its utterance thn 
utterance of ** forged paper." Our own forgery 
statute applies to the forgery or uttering of any 
bill, note, undertaking or order for the payment 
of money, purporting to be the bill, note or un- 
dertaking. &c., of any foreign prince or state, or 
of any minister or officers in ^e service of any 
foreign prince or state, &c., or of any person or 
company of persons resident in any country not 
under the dominion of Her Miijesty. 

But it is contended that the second warraat 
cannot be relied on. Several ca«es cited by Mr. 
Bicfaards, and especially Ex parte Page, 1 B. & 
Al. 671 ; and the case of Rex v. Qardon, cited iit 
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the notes (where the aeeoiid warrMat «m receW- 
•d after the habeas corpus iMiied, and onlj the 
day before prlBonar was brought npj, Beems to 
me to establish the right to relj upon it. 

Meg, T. Richards (6 Q. B. 926) reoognitea the 
right to return and rely on a seoond warrant, 
lodged, howe? er, before the kahsas corpus issned. 
Itord Denman says, ** It is inipoiwlble not to see 
that the gaoler has retnrnsd good warrants, upon 
which the parties may be lawfully detained." 
In re Phipps (11 W. R. 780) is also to the same 
effect. 

The object of the writ of habeas corpus Is to 
prevent illegal detention, and it requiree the 
production of the prisoner, with the cause of his 
being detained. I* can see no reason why any 
▼alid commitment received by the gaoler up to 
the moment of his making his return may not be 
properly looked to. The object of the writ Is 
attained. I do not see that the receipt of the 
commitment before or after the issue or receipt 
of the habeas corpus can make any difierenoe. 

Mr. Q Wynne objected, that as the magistrate 
had, after his first warrant, transmitted copies of 
the testim< ny to the Government, or even after 
committing prisoner in the first instance, he was 
functus offleia. It seems to me that if this objec- 
tion prevail, it must be equally fatal to hU cases 
in which second warrants or commitments have 
been so often allowed to be lodged and relied on. 

I am therefore of opinion that the return to 
the hahea* cot pus shows a good cause of detainer 
on the face of it 

A writ of certiorari has brought up all the 
papers and proceedings before the police magis- 
trate ; and I am now a8k^d to review his decision, 
and to decide that the facts show the case to be 
BOt within the treaty. 

Assuming that I have the right to review the 
evidence, the facts are very peculiar 

It appeared before the police magistrate that 
Warner was arrested on this chfirge in Ohio, by 
warrant dated 8th January, 1864. That an 
indictment of .sis counts, charging both forging 
ftud uttering, was found against him ; and in the 
May term of the United States Circuit Court, he 
was arraigned, pleaded and tried. He was found 
guilty on the 2cd, 4th and 6th counts for the 
uttering, &c., and acquitted on the others. He 
then gave notice of motion in arrest of judgment, 
and was admitted to bail, to appear from day to 
day, to abide the order and judgment of the 
court On the 28rd May there was an entry that 
the district attorney appeared ; that Warner was 
then twice solemnly called to come into court 
ftod abide the judgment according to his recog- 
nisance ; that he made defhult, as did his bail, 
ftod their recognisance was declared forfeited. 
The motion in arrest of judgment, with all the 
reasons of counsel therefor, appear to have been 
filed on the 24th May. On the 2od June, a war- 
rant tested in the name of Chief Justice Taney, 
issued, addressed to the marshall, to take 
Warner, ^nd have his body forthwith bofore the 
United States Circuit Court, to answer on an 
indictment presented by the grand jury, •* and 
now pending in said court against him." On the 
15th July, it would appear that his surety paid 
$2,600, the amount of the recognizance ; that on 
the J 2th July (according to the clerk's certificate) 
Mr. Justice Sway e, presiding Judge, deliverea | 
AS opinion overruling the motion in arrest of ' 



judgment ; that no entry was made on the jour- 
nal of the proceedings of said oourt by direction 
of Hon. H. v. Wilson, district judge, and one of 
the said Circuit Court judges, for the reason 
that an appUoation was made for a certificate of 
opposition of opinion between said judges on the 
points made on said motion ; and that no action 
has been taken by the court on said application, 
and that no motion for |k new trial has been filed. 

If it were necessary for me to review the deci- 
sion of the magistrate, I should say that the 
evidence of criminality taken before him was 
sufficient within the meaning of the treaty and 
sutute. But the point chiefly pressed for the 
prisoner was, that as he had been tried and found 
guilty, his case was not affected by the treaty. 

In addition to the evidence from offioial docu- 
ments, the district Attorney, who was examined, 
swore that the motion for arrest of judgment and 
a new trial had not been disposed of, and the 
accused had not been sentenced. He also swore 
that the fractional currency was in general use 
as a circulating medium in the United States. 

The general objeot of the treaty is declared to 
be, that each power should deliver up to justice 
all persons who, oeing charged with the crime of 
murder, &e., committed within the jurisdiction 
of either of the high contracting parties, should 
seek an asylum or should be found within the 
territoriiBe of the other, provided that this should 
only be done upon such eridence of criminality 
as, according to the laws of the place where the 
fugitive or person so charged should be found, 
would justify his apprehension and committal 
for trial if the crime or offence had been there 
committed. ^ 

Our last statute prorideo that certain func- 
tionaries, CO complaint on oaih charging any 
person found within the limits of the Province 
with having committed any of the crimes men- 
tioned in the treaty, may issue warrants for the 
apprehension of the person so charged, and may 
examine witneeses touching the truth of such 
charge ; and then, if the evidence would justify 
his apprehension and committal (for trial if 
crime committed here), a warrant may go for his 
committal to gaol, to remain till surrendered 
under the treaty, &c. And section 4 provides 
that the Qovernor, by warrant under his hand 
and seal, may order the person so committed to 
be delivered up, Ac, to the United Sutes, to be 
tried for the crime of which such person stand* 
accused, and such person shall be delivered up 
accordingly. 

I am pressed now to decide that the treaty and 
statute do not provide for the case of a person 
against whom a verdict of guilty has been ren- 
dered, and who becomes a fugitive between ver- 
dict and judgment. 

I think this depends on the significance of the 
words, ••charged with the crime of murder." 
ko. Our Sovereign contracts (and Parliament 
sanctions her contract) to deliver up any person 
who, being so charged, seeks an asylum on Bri- 
tish ground. I do not feel pressed by the words 
in our local act as to the Governor delivering 
him up ••to be tried for the crime." If he 
should be a proper subject for delivery, we have 
nothing to do with ^e subsequent disposition of 
the offender, and the words cannot, I think, affisct 
the question. 
In what sense, then, did the treaty make use 
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of the words, ** being oharged with the orime of 
murder," &o., — in a striotlj teohnioal or in a 
popular and wider sense? The object of the 
treaty was doubtless to prevent the ends of jus* 
tioe being defeated by the escape of an otTender 
amenable to punishment The contracting par- 
ties may, I think, be safely assumed not to hare 
desired to deliyer up persons suspected of or 
liable to be arraigned acd tried for crime, and to 
extend complete protection to those actually 
proved to be guilty t hereof The murderer escap- 
ing from the dock immediately on hearing the 
Terdict of guilty would thus find a sacred asylum 
in Canada, although perhaps a week before he 
had been deUvered up under the treaty to await 
his trial. Technically speaking, after verdict of 
guilty, and certainly after judgment, a man is 
incorrectly spoken of as "charg^ with the 
orime." The charge may be said to be merged 
(at all events after judgment) in conviction. In 
the treaty it may not have so narrow a construc- 
tion. As Tindal, G. J., says, in one of the eases 
oited (7 M. & G. 604). <• The word < conviction * 
is undoubtedly verbum eqmvoeum. It is some- 
times used as meaning the verdict of a jury, and 
at other times in its more strictly legal sense, for 
the sentence of the court. The question is, in 
which sense is it used in the statute under consi- 
deration ? If the verdict of a jury or confession 
by the party were sufficient to satisfy the statute, 
a door would be equally open to fraud So again 
the word * acquittal * is verbum eguivoeum. It 
is generally said that a party is acquitted by the 
jury, but in fact the acquittal is by the judgment 
of the court" 

It seems to me that I#hould not hold the 
words of the treaty to too narrow a construction ; 
that if the words used to carry out a design of 
general utility can properly be construed so as 
to give effect to and not defeat that design, I am 
bound to adopt the larger construction. 

In the very late case of Re^^a v. TStman et al 
(10 L. T. N. 8. 499), Chief Justice Cockbum used 
language worthy of note on this treaty: <*It 
seems to me that the moment you say you will 
give up offenders with a view to promote the 
large interests of justice throughout the whole 
civilized world, as a matter in which all nations 
have a common interest you must then look to 
see what is the extent and scope of the misohief 
you thus desire to counteract and to prevent 
* * « If the language of the statute is large 
enough to comprehend both these kinds of mis- 
chief, it is highly inexpedient to restrict it to one 
only." 

The Chief Justice was overruled by the rest of 
the court, on the broad question that as piracy 
on the high seas is an offence against all nations, 
and therefore triable in England as well as 
America, the alleged pirates could not be given 
up under the treaty, which only governs cases 
where persons had sought asylum in a country 
where the offence cannot be tried. 

I have arrived at tbe conclusion that the words 
of the treaty are wide enough to comprehend at 
all events the case of an offender who has become 
a fugitive fh>m justice before judgment given 
against him for the offence. 

It is this prisoner's own act that judgment did 
not at once follow verdict He tried to obtain a 
reversal, gave bail to appear, and then flew from 
Justice. I think I may still hold him to be com- 



prehended under the words ** oharged with the 
crime of the utterance of forged paper," aud 
that none of the subsequent words used can nar- 
row their meaning. 

The provision as to the evidence of criminality, 
being sufficient to justify his apprehension and 
committal for trial, if the offence had been com- 
mitted here, merely famishes a test as to the 
kind of evidence required. I hardly think the 
plea of auterfou convict is proved by production 
of the record and verdict endorsed. Where the 
statute allows proof of former convictions by 
certificate, the certificate must state the judg- 
ment on it (Regina v. Ackroyd et al^ 1 C. & K. 
158, Cress well, J.); and in Regina v. Drury^ 
(8 C. & K. 196), the law as to this plea is dis- 
cussed. Sir J. Coleridge reviews the opinion, 
and cites Starkie's words : ** If defendant, after 
conviction, remains either without receiving judg- 
ment or praying his clergy, he may be indicted 
for any other offence, or even for the same." 
And again : ** It is clear that in respect of the 
plea of auterfoii acquit, there must not only be 
the verdict, but judgment also, to make it of 
avail." 

If my opinion had been favorable to the pri- 
soner on the objections taken, I would have 
required further time to consider before directing 
his discharge on habeae eorpue, if the warrant 
appeared sufficient. I share the grave doubts 
entertained by the late Sir John Robinson as to 
the right of the Judges to interfere by this writ, 
except in the case specially provided by the 4th 
section of our Provincial statute. Con. Stat C. 
cap. 89, when the person is kept over two months 
after conviction : ** It may be a question, since 
the whole proceeding is founded on a public 
treaty between two sovereign powers, whether 
each party to that treaty cannot hold the other 
to a compliance with its terms without impedi- 
ment from the exercise of a Jurisdiction over the 
subject matter within either country, beyond 
what is provided for in the treaty." (In re 
Anderaon, 20 U. C Q. B. 166 ) 1 also refer to 
the same case in 11 U. C. C. P. 1. 

Since AndereonU case, a statute has been passed 
here making some alteration in the words as to 
the judge or magistrate adjudicating on the suf- 
ficiency of the evidence (24 Vic. cap. 6) ; and it 
must be borne in mind that the last act with- 
drawing the case from ordinary magistrates, 
appoints the judges of superior and county 
courts, recorders and police magistrates, as per- 
sons fit to perform the required duties. 

I have to treat Mr. Caron's wnrrant precisely 
as that of one of my brother judges ; and if the 
warrant be unexceptionable, I am not free from 
the doubts above suggested. 

In England the judges seem to feel no difficulty 
on this head, but the machinery provided for 
carrying the treaty into effect is very different 

As my Judgment proceeds on other grounds, I 
express no positive opinion on this point. 

I direct the prisoner to be remanded to the . 
custody of the gaoler of the county of Essex. 

See also Ezp. BuntU 6 Q B. 481, and Clinton^s 
case, Law Times, Nov. 1846, oited in Egan on 
Extradition, p. 48, and Hurd on Habeae Corpue^ 
616. 

Order accordingly. 
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StIHSON Q. T. ▼. 0UB88. 

Cbn. SUU. XT. C cap. 124, «. ^^AMonforptnaUy^Oounltff 

oauTtr—ObtU. 
Bdd, that ft plaintiff taiiiic ft Jaiitloe of the pesM under Oon. 

Stat. U. 0. cap. 124, e. 2, for th« penal^ of $80, fbr not 

returning a oonTiction, ia entitled to inll ooete without a 

eertiflcate. 
Feld, that (yReOlyq. t. t. Atten, 11 U. a Q. B. 620, unUl 

eontrorerted by a decision oftha foil court) if binding on 

a Judge ftittlng in Chambers. 

[Chambers, Dee. 21, 1864.] 

This waa an action brought against defendant, 
a justice of the peace in and for the United 
Coanties of Frontenac, Lennox and Addington, 
to recover the sum of $80, as a penalty, under 
8. 2 of Con. Stat. U. C cap. 124, for not return- 
ing a conviction to tiie clerk of the peace as 
required by that statute. 

The plaintiff recovered a verdict for the pen- 
alty of $80, but obtained no certificate for full 
costs, and afterwards taxed full costs in October 
last, before the deputy clerk of the Crown and 
Pleas at Kingston. 

Defendant, in December last, appealed to the 
prineipal officer in Toronto, contending tbat 
plaintiff was entitled to recover county court 
costs only, but the master, on refision, affirmed 
the decision of the deputy clerk of the Crown. 

Mr. Justice Morrison on 14th December issued 
a summons, calling upon the plaintiff to shew 
cause why the master should not be directed to 
review his rcfision of the taxation, upon the 
groand that the plaintiff having obtained a ver- 
dict for an amount within the Jurisdiction of the 
county court, the master should have taxed the 
bill on the county court scale, and not on that 
of the superior courts. 

y. Kingtmill shewed cause, relying upon 
O'ReUly q. t. v. Allen, 11 U. C. Q. B. 626. 

Jamu Pateraon supported the summons, and 
argued that O'ReiUy q. t. v. Allen, was decided 
without reference to the Interpretation Act (Con. 
Stat Can. cap. 6, s. 6, sub. s. 17), and that it 
has since been decided by the Court of Common 
Pleas here, on the authority of X\it Apotheearieif 
Company v. Burt, 6 Ex. 863, that the county 
eonrts have jurisdiction in actions for penalties 
{In re Judge of Elgin and Widdifield, 12 U. C. 
C. P. 411 ) He also referred to Con. Stat 
U. C. cap. 15, s. 16. 

Abam Wilson, J.— I mustrtake the case of 
O'Reilly q. t. v. Allen, 11 U. C. Q. B. 626, as a 
binding authority upon a Judge sitting in Cham- 
bers. If the defendant think he can success- 
fully controvert that decision, he must apply to 
the full court. In the meantime I discharge the 
Bommons for revision of costs. 

Summons discharged. 
— e-^ 
Ih SB Lbmon and Pbtbbsoh, Attobrxts, &o. 

MUm*!f and client— Ordtr for ddinery t^fbOU—OimU, 
Mfld, when an order, allent eg to eoete, wan made upon 
•it^neyM Ibr deliTery of bills of ooete to a client, and the 
UUe were sfUrvards deltvi^red, and a suheequent order 
Blade for thtf texation of eoets of the refcrenee toabide tba 
•vent, that the ooeis of tl»fi first order eonld not be taxed 
MB part 4«f tb» ooeta of the refarenoe. 
Meidf oJm, that no order ronid be made upon the attorneys 
by a Judge diflarrnt to the one who signed Um flret order 
Ibr payment by them of the ooets of tho first order. 
Quirre, can attorneys pmpn>lv he made to pay the costs of 
*a order far the delivery of bills of eoets f i 

[Chambers, Deo. 27, 1864.] 
On 7th May. 1864, an order was made on 
Messrs. Lemon & Peterson, attorneys, to deliver ' 



their bills of costs to their client, Mr. Clarke, 
and that they should give their client credit for 
all sums received for him on 22nd August, 1864. 

The bills were accordingly delivered, and 
referred to the master for taxation, with direc- 
tions to tax the costs of reference, to be paid 
** according to the event of such taxation." 

The costs were taxed, and more than one-sixth 
of the amount disallowed. The master in taxing 
the costs of the reference, disallowed to the client 
the costs of obtaining the order for the delivery 
of the bills of costs made in May, 1864. 

The client obtained a summons calling on the 
attorneys to shew cause why the order of 22ud 
August, 1864, should not be amended so as to 
give the oosts of the order of May, 1864, to the 
client, or why a separate order should not be 
made respecting the same. 

Pateraon shewed cause. 

Boyd supported the summons. 

Adam Wilson, J. — I see no authority to com- 
pel the attorneys to pay the costs of delivering 
their bills. Such oosts were no part of the oosts 
of the reference to the master, for the delivery of 
the attorney's bill and the taxation of it are two 
very different proceedings. The statute makes 
the costs of the reference abide the event of taxa- 
tion ; and it is these costs which the master has 
to certify. I cannot now order the attorneys to 
pay the costs of delivering their bills ; nor do I 
think the judge could properly have made such 
an order. But at all events it was for him to 
have disposed of them by an express direction 
or by reserving them ; and as he has not done 
so, it must be assumed either that he did not 
think that the attorneys ought to have paid 
them, or else that he has adjudicated upon them 
in effect by having said nothing about them. 

I must discharge the summons with costs, to 
be fixed at ten shillings. 

Summons discharged. 



CHANCERT CHAMBERS. 

{Beporitd by Auz. GaAirr, Esq., Barritter-at-Lmo^ B^gporter 
totheCburL) 

Evans v. Evans. 

Garmehee order-^Cbel*. 
A craditor applying Ibr a garnishee order, is not entitled to 
tha oostt of the application 

Bum$, for a creditor, applied for a garnishee 
order. The amount due by the garnishee to the 
debtor was amply sufficient to pay the amount 
due the creditor, besides the costs of the appli- 
cation. 

S, H. Blake, for the garnishee, consented. 

Hodgine, for the debtor objected to paying the 
oosts of the application. He cited Bank of Mon* 
treal v. Tarrington, 8 U. C. L. J. 185. 

Speaoqi, V. C • after referring to the au- 
thority cited, said that the reaon given there 
was, that the garnishee process was a new 
remedy, and that therefore the party taking 
advantage of it should not have his costs, and 
that, though he did not agree with the reason, 
yet, as it was the rule in a court of co-ordinate 
Jurisdiction, it #ould be convenient that there 
should be a similar one in this court, and that 
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he shoald therefore follow it, antil a different 
one Bbonld be evtablished with the ooncarrenoe 
of the other members of the oonrt 

Order granted without oosta. 



PiPI T. Sbafbe. 
FbuU order for /»reelot«f»— CtoevfwMen tmL 
Where the plaintiff (e mortgAgM) >■ In oeeapetloo of the 
mortfcagvd preniieee« the meeter ehoald charge him with 
occupation rent nn to the day appointed fnr payment, oo, 
where It appeared that a mongacM under enoh drenm- 
■tanoao had been charged with ooeapatlon rent, only to 
the date of the maater'a report, and had ilnoe eontlnoed 
In pomeerion, the final order waa laftuid. 

This was an application for a final order for 
foreclosure. It appeared that the plaintiff had 
been, before the date of the report (February, 
1664), and had since continued in the occupation 
of the mortgaged premises, but that the master 
had only charged him with occupation rent up 
to the date of the report. The da/ appointed 
for payment was in August, 1864. 

SpRAGaB, v. G. — The plaintiff has been in 
occupation from February till August, and has 
not accounted for any occupation rent for that 
time Yon must take a subsequent account, and 
appoint a new day for payment, ona month from 
the date of the order, according to the practice. 
The registrar can take the account, and he had 
better charge the plaintiff with rent up to the 
end of the month. 



RECORDER'S COURT. 

(Before the Beoorder of the City of Toronto ) 

Ih TBB MATTBB Of BiMHBT Q. BUBLIT. 



JUhttmim t rea tp ^igiUte 



riffmt-'Bobt 



BritUknU^ttU-BOU^ 



BOd, I. That the Avhbnrton Treaty aa to the eztraditkm 
of ftigltlTe felona. and onr aeta naaaed to giro effwt to it, 
extend to Brltiah aulitlecta oommlttlng the offeoeee named 
In the treety. In the territory of the United Stetea, and 
beoomloic fbgltWee to Canada. 

Bddf 2. That It la In the diaoretloD of the maglatrate Inveo- 
tigatlns Into a charge under the treaty agalnat a peraon 
accuaed of one of the Crimea mentloaed In the treaty, to 
recel^ erldence for the delbnee. 



Bdd, 8. That nnder the drcomf^aaeea of the 
aa well on the part of the prooecatloa aa the defence, that 
the aoeoaed, who took the property of a nonoombatant 
dtin-n by violence from hla perton, waa guilty of robbery 
and liable to be aarrandered nndor the tieaty. 

(TorOBfeOk Janoaiy 20, IMS.) 

The prisoner, Bennet G. Burley, was charged 
with a robbery from the person of Walter 0. 
Ashley, of s $20 treasury note of the United 
States, in use in the said Sutes as current lawful 
money thereof 

The robbery was charged to have been com- 
mitted in the State of Ohio, one of the Uoiced 
States of America, on the nineteenth day of Sep- 
tember, 1864 

The charge was preferred, before the Recorder 
of Toronto, against the prisoner, under the laws 
in force in this province respecting the treaty 
between her Majesty and the United States for 
the apprehension and extradition, amongst others, 
of persons charged with the commission of the 
crime of robbery within the Jurisdiction of the 
iftid United States. 

From the eridenge for the prosecution, it ap* 
peared that at the time of the committing of the 



acts complidned of, rig., the 19th September, 
1864, and for some time prerious, ciril war ex- 
isted between the Confederate States of America 
and the United States of America. Johnson's 
Island is in Sandnskr Bay, two miles fh>m the 
city of Sandusky, in the State of Ohio, one of the 
United States of America, and is a military post 
of the goTemment of the United States, baring 
a military prison, reported and understood to 
contain between two and three thousand Confede- 
rate prisoners of war, and baring the United 
States war ressel Michigan guarding the same. 
Ashley, the complainant, was a resident of the 
city of Detroit, in the State of Michigan, and a 
citiien of the tlnited States, and owner jointiy 
with other citigens of the United Sutes of aa 
American steamer called the Philo ParsonSf an 
ordinary flight and passenger boat, running 
between the city of Detroit end the city of San- 
dusky, touching occasionally at the Canadian 
ports of Windsor, Sandwich and Amberstburg. 
Ashley was clerk on the boat. Whilst she was 
at her dock at Detroit, on the evening of the 18th 
September, the prisoner Burley had an interriew 
with him on board, by which it was arranged 
that Burley should be a passenger in her next 
morning, for Sandusky, with three of his friends, 
who were to be taken on at Sandwich. The next 
day, being the 19th September, Burley came on 
as a passenger at Detroit, and his three friends at 
Sandhrich. They had the address and manners 
of gentlemen. On the arrival of the boat at 
Amhentbnrg, about twenty men roughly dressed 
came on boaitl and took passage for Sandusky, 
paying their fare. The only baggage brought on 
board here was an old trunk, which, as after- 
wards appeared, contained revolvers and axes. 
At about four o'clock, and after die boat bad 
touched at Kelly's Island, in the Sute of Ohio, 
and had proceeded southerly about two miles to- 
wards Sandusky, having about eighty passengers 
on board, thirty of whom were ladies, the pri- 
soner Burley appeared on deck, armed witii a 
revolver, at the head of about twenty-five per- 
sons, who then armed themselves each with two 
large revolvers, and some with axes, from the 
old trunk, and took forcible possession of the 
boat and made prisoners of all on board. Burley 
threatened the life of Ashley if he refused te 
submit A person oalled Bell, who took a leading 
part with the prisoner, came up to Mr. Niohol, 
the mate of the boat, enquired if he had charge, 
and said to him that as a Confederate offloer 
he seised the boat and made him prisoner. It 
was declared among the party that the object in 
seising the boat was to enable them to captare 
the Michigan, and to release their fk^iends, the 
prisoners at Johnson's Island. The prisoner 
caused to be thrown overboard a portion of the 
pig-iron freight lying on the main deck, of which 
there were thirty tons, also a sulky. The iron 
might have interfered with the movements on 
that deck. The passengers had been assured that 
they should not be injured. Ashley had told 
some of the ladies that rebels had captnred the 
boat Bnbseqnentiy this armed party arrived 
with the boat at Middlebass Island, in the State 
of Ohio, and there, nnder the command of the 
prisoner, captnred the Uland Queen, an American 
steamer, making her fast to the Phih Pareont, 
and making prisoners of all on board. Including 
some twenty-nve unarmed United States soldiers, 
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and bad them all broagbt priaonen on board the 
Fhilo ParaoM. Here a proaiie of seoreoy for 
twentj four hoars, ai to what had ooovrrtd, was 
ezaoted from the ladies, and an oath to thateffeot 
from the male passengera— all of whom were 
thea liberated and put ashore. Tbej were not pre- 
Tonted from taking their baggage, and it did not 
appear that, beyond their imprisonment, any one 
of them had been molested or his eifeets inter- 
fered with. Here the prisoner and Bell went to 
Ashley, in the eabin of the Pkilo Par9on$, and 
holding their reroWers in their hands, demanded 
his money. In peril of his life he took from his 
poeket a roll of bills, amongst whioh was the $20 
bill in qneation, and whieh bills the prisoner and 
Bell took. They then also, in like manner, took 
about $10 more foand in the drawer, oonslsting 
partly of siWer. All of this money was the pro- 
perty of Ashley and his oo-partners, owners with 
him of the Pkilo Parwn$. Ashley was then, 
about nine o*elook at night, put ashore at Middle- 
bass Island. The Pkilo PartoM^ with the hland 
Queen fastened alongside, ai onee steered for 
Sandusky. After prooeeding for about half an 
hoar they set the Island Qium adrift, it was said 
seuttled. They were then distant from Sandusky 
about fourteen miles, by the route they were 
pursuing. Niohols, the mate, who had been de- 
tained in the hold a prisoner for two or three 
hours after leaving the island, was then called 
up. He found that they had got the boat into a 

Knd. Sub8equentlj he was directed to steer for 
itroit hirer. He observed a Confederate flag 
on board. The wind was high. It was said 
amongst the party that they intended taking the 
Miekigan^ if they eould, but that they had not 
made much by their ooming down. Some of 
Niohols' olothes had been t^en by them. On 
returniDg up the Detroit River, one of the party 
said it was well for some of the vessels then near 
by that they were in Canadian water, as other- 
wise they would have boarded them. Some of 
them asked Niohols if a banker did not reside at 
Orosse Isle. He replied yes, that one Ives did. 
It was then said, if it had not been so late they 
would have gone and robbed him. The boat was 
next morning, at Sandwich, abandoned by the 
party, and some of its furniture, whioh bad 'been 
removed on shore, was also found there. 

At the close of the osse for the prosecution, 
the prisoner asked an adjournment in order to 
procure testimony on his behalf, and denied on 
oath the fact of having committed the robbery. 
To this the prosecution objected, contending that,- 
under the treaty and the acts passed to give it 
effect, the Recorder was not to try the case, but 
merely to inquire as to probable cause. The Re- 
corder held that he was bound, under the statute, 
to receive evidence as to **the tmth of the charge," 
and admitted the evidence. 

On behalf of the prisoner, evidence was given 
of his being a Britisih bom subject of her M^esty. 
He bad been at the city of Richmond, in the 
State of Virginia, one of the Confederate States 
of America, in May, 1868, also in February and 
March. 1864, then appearing in the uniform of a 
Confederate soldier, having a badge of military 
rank ; also of the fact of a military prison exist* 
ing at Johnson's Island, oontaining ftrom two to 
three thousand Confederate prii«oners of war, 
and of one of the prisoners therein in September 
being then aware of an anticipated movement 



upon the place for their relief. A document* 
under the official seal of the Department of State 
of the Confederate States of America, signed by 
Jefferson Davis and by Jodah P. Benjamin, Sec- 
reury of State, dated at the city of Richmond, 
24th December, 1864. was proved. This instn^> 
ment recognizes the prisoner as an acting-master 
in the navy of the Confederate States of Amerioa, 
and alleges that to him, in September last, had 
been confided an enterprise for the taking of the 
steamer Michigan and the release of the prisoners 
at Johnson's ^land, and that such enterprise had 
been authorised by the Confederate Qovemment, 
and it closed in these words :^** And I do fnr» 
ther make known to all whom it may concern, 
that in the orders and instructions given to the 
officers engaged in said expedition they were 
specially directed and ei^oioed to abstain from 
violating any of the laws and regulations of the 
Canadian or British authorities in relation to 
neutrality, and that the combination necessary 
to effect the purpose of said expedition must ba 
made by Confsderate soldiers, and such assist- 
ance as they might (yon may) draw from the 
enemy's country." A document under the official 
seal of the Secretary of the Navy of the Confed- 
erate State^ signed by the Secretary, S. B. Mal- 
lory, was proved. It certified a oopy of an 
appointment of the prisoner, September 11th, 
1864, to the office of an Acting-master in the 
Confederate navy. 

This closed the evidence for the defence. 

M. C, Cameron, Q C, for the prisoner, 
claimed his discharge from custody, and con- 
tended that the Asbburton Treaty in no way 
applied to British subjects ; but admitting that 
it did, argued that the prisoner had done no 
more than exercise a belligerent right, for 
which he had the authority of the Oovernment 
of the Confederate States, and that whether the 
act was in the first instance authorized by that 
Oovernment or subsequently adopted by it, the 
prisoner as a mere political refugee was not 
within the Treaty. He cited Wheaton's Inters 
national Law. 6 Edn. 179; 1 Black. Com. 187; 
^rotm ▼. United Stntee, 8 Cranoh. 138. 

S. Riekardi^ Q. C, for the United Stotes, 
contended that what the prisoner did was to com- 
mit robbery, and was not justifiable as an act of 
war, and could not be and was not in fact ratified 
by the OoTcmment of the Confederate States. 
He cited Wheaton. part 4, cap. 2, s 4, 5, p. 691 
to 596, last ed. ; Halleck, p. 412, 427, 466, 467, 
458; SPhillimore. p. 74; Vattel, cap. 8, p. 166, 
858, 859; Reg t. Tivnan, 10 L. T. N. S. 499. 

Robert A, ffarrieon, for the Canadian Govern* 
ment, argued that Burley and those with him 
had Tiolated the neutral territory of Canada, 
and oould not therefore be allowed to say i» 
the oourts of that country that what he did 
were acts of legitimate warfiure, that under 
any droumstances the property of non-combat- 
antfl in time of war was protected ; that tha 
taking of snch property by violence from tha 
person was robbery, and that evidence if any, 
to excuse the act, could only be weighed before 
a jury in the tribunals of the foreign country. 
He cited Two Brother; 8 C. Robinson. 164; 
Lueae v. Bunee^ 4 Am. Reg. 98 ; In re Anderaon^ 
11 U. C. C. P. 60; Reg. y. Timan, 10 L. T N. 
S. 499; /n re Bennett, 11 L. T. N. S. 488; In 
re Kaine, 14 Howard U. S. 108, 187 ; the case of 
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the Chegapeake in Nova Sootia; the case of 
McLtod, 6 Web8ter*B Works, 247, S. C. 25 Wen- 
dell, 488. 

DuaoAM, Recorder. — On behalf of the prisoner 
it is nrged — first, that being a British sabjeot, 
he is not within the provisions of the Extradi- 
tion Treaty; second, that before and at the 
time of the committing of the acts charged as 
the robbery, war existed between the United 
States of America and the said Confederate 
States ; that soch act was one which the prisoner, 
then engaged in a belligerent enterprise, had by 
the law of nstions a right to commit. 

With regard to the first point the language of 
the treaty, as recited in oar .Act 22 Vic, chap. 
89, of the Consolidated Statateo of Canada, is 
as follows :~*« That Her Msjesty and the said 
United States should, opon mntnal recognition 
by them or their ministers, officers or anthori- 
ties, respectively made, deliver np to justice aU 
persons who, being charged with the crime of 
murder, or piracy, or arson, or robbery, or for- 
gery, or the Qtteranee of forged paper, commit- 
ted within the jurisdiction of either of the high 
oontrHCting parties, should seek any asylnm or 
be found within the territories of the other.'* 

The terms employed sre plain and most eom- 
preheneive, embrnoing all persons, withont ex- 
ception or qualification of any kind. What 
persons, in the words of the treaty, are to be 
given up T Expressly ** all persons who being 
charged,*' &o. That the treaty indndes, and 
was intended to include, without exception, all 
persons, irrespective of country or nation, I en- 
tertain no doubt, and therefore hold that the 
prisoner, on the ground of his being a British 
subject, is not exempt from its provisions. 

Then, as to the existence of war, I consider 
the existence of war proved. This important 
9UUVU is by the Supreme Conrt of the United 
States of America, in the judgment given on 
March 19tb, 1868, in the case of the Hiawatha 
and Amy Warwick^ disiioctly fecogniied to be 
that of the contending parties. And I do not 
say that, taking into account the whole proceed- 
ings of the prisoner, as shown in the evidence 
for the prosecution, it may not be justly pre- 
Bumed that he was engaged in the enterprise 
which he and others acting with him profes- 
sed. But I do say that it appears clear to 
me, upon the evidence, that the prisoner's 
arrangements for the alleged enterprise, the col. 
lecting of men and arms, were clandestinely 
made in this conotry, and were partially acted 
upon within this country, by proceeding from it 
direct with these men and arms into the adjoining 
territory of the United States of America, and 
that therein, and by these means, acts of hostility 
and violence were waged upon its non-combatant 
inhabitants — this country being happily at peace 
and in amity with the United States of America 
and with its people. I coosider the above acts 
a flagrant violation of the public law and a gross 
injustice done to our country. 

Then as to the taking from Ashley of his 
money by violence, and the putting him into 
peril of his life, the avowed object of the alleged 
enterprise was the release of the prisoners at 
Johnson's Island. Johnson's Island is in the 
State of Ohio, and far away from the scene of 



war and warlike hostilities. The country aroan^ 
is the abode of non-combatant people, engaged 
in the ordinary peaceAil avocations of every da j 
life, and it was throagh this ooantry and amongst 
these people that the alleged enterprise was at- 
tempted to be carried out Would it be lawful 
for the belligerent enemies of the nation to 
which these people belong, simply on the 
ground of being such enemies, without any ne- 
cessity for the acts by violence; and at the peril 
of the lives of these people, to despoil them of 
their effects and plunder them at will ? It is 
said by writers on international law that by the 
modem usage of nations, which has now ac- 
quired the force, of law, private property on land 
is exempt from confiscation, with the exception 
of such as may become booty in special cases, 
when taken from enemies in the field or in 
besieged towns, and military contributions lev- 
ied upon the inhabitants of the hostile terri- 
tory. It is not pretended that the prisoner 
committed the act complained of under any of 
the circumstances suggested. Ashley, when de- 
prived of his money by violence, and at the peril 
of his life, was to the knowledge of the prisoner 
such a non-combatant as I have desciibed« 
If the prisoner on the occasion in question had 
an absolute right, withont necessity of any kind, 
then to take Ashley's money at the peril of his 
life, would he not equally have had the right in 
like manner by violence to despoil of bis money 
and effects every other non-combatant United 
States citisen whom he might happen to meet and 
choose to attack under oolonr of carrying out, 
or because of being engaged in, a belligerent 
enterprise? I do not find that such a right 
exists, or is sanctioned by the code of ChrisUan 
and enlightened nations. 

I have herein endeavoured to give all the facts 
and circumstances material on this proceeding, 
and I have now to state, in conclusion, that I 
find and determine that the evidenoe taken be- 
fore me, according to the laws of this Province, 
on the charge of robbery here preferred against 
the prisoner, Bennett G. Burley, would justify 
the apprehension and committal for trial of the 
said Bennett O. Burley, according to the laws 
of this Province, for the said robbery, if the 
same had been committed in this Province. 

Order for committal. 



GENERAL CORflESPONOENCE. 

Judges — Their pay and their labors. 
To THB Editors or thb Law Journal. 

Gbntlbmbn, — I was much pleased to read 
your correspondent "Observer's" remarks 
respecting " Oar judges, their labors and 
pay," in yoar last issue; but at the same 
time with yoarselves, I do not endorse all 
his views. 

It is not true that "the present state of 
things does not afford sufficient inducement 
to men of the highest rank in the profession 
to accept judicial offices." Mr. John Wilson 
and Mr. Oliver Mowat, both with a greal 
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future before them in the profession, accept- 
ed judgeships under the present regime. 
Who would he call men of the ''highest 
rank/' if not Mr. Morrison, so long solicitor- 
general, Mr. Adam Wilson, or Mr. Hagarty T 
I say nothing of the two Chief Justices, or 
the Chancellor I This cry that the " highest 
rank" are not to be had has been so long 
reiterated as to be almost belicYed. I know 
of^no refusals of the honor — ^for it is the 
honor which seduces them, regardless of 
consequences. So in the County Courts, 
many of our old M. P.'s are there — ^men 
who hare gone through the ordeals of popu- 
lar elections again and again, men who have 
assisted in making laws from year to jear-^ 
and it is rather too bad that this continual 
i sneer shpuld be kept up that they necessarily 
take subordinate rank in town or country — 
in Toronto or elsewhere. I know that some 
of them repel the idea with considerable 
energy. Offer any number of the profession , 
in or out of Parliament, these openings, and 
you'll see. They will accept without much 
hesitation. 

Let me say that I do not blame "Obser- 
ver" for the remark. It is one of those 
popular fallacies floating about which he is 
not to blame for adoptinjg. 

In many of his other observations he is 
entirely correct The government have the 
deaths of Sir James B. Macaulay and Sir 
John B. Robinson on their souls. Like true 
and well-tried servants, they stood out to the 
last, but nature could not do otherwise than 
succumb. Pray look at it. What these 
judges and their colleagues had to do, would 
have required thirty judges to accomplish in 
the State of New York I With all the desire 
of economy in the separate States of the 
Union, a principle of humanity seems to 
dictate a careful distribution of labor in all 
the departments, so that all men can live 
through the operation of becoming an official. 
As for county judges, there is a neglect of 
them by the Government, and a piling on of 
work upon them by the Parliament, which 
seems incomprehensible. If I have been 
eorrecUy informed, one-third of them are 
ground down to the lowest possible point in 
respect to salary, even when the present law 
enables partial justice to be 4one them io this 
respect. Is there one of them who does not 
regret having accepted the honor of being 
selected from his fellows for a judicial posi- 



tion? Some do resign, to again try their 
fortune among their juniors, under many 
disadvantages, and it is to be hoped that the 
contempt with which they view the manner 
in which they and their former colleagues 
have been treated, may impel them to action 
in the matter, now that their hands are 
untied. Mr. Miles O'Rielly, and Mr. Ken- 
neth Mackensie, could each of them lend 
valuable aid in putting their old confrerest 
who dare not risk following their example 
upon some fair footing. 

Yours, &c., 
December 12, 1864. Cokb. 



Articled clerks acting in lay employments — 
SdUtriei^Effect thereoj. 

To THt Editors or the Law Journal. 

Gkntlbmrn, — Will you be kind enough to 
answer the following questions in your next 
Journal. 

Can an articled clerk during the time of 
his service hold the office of treasurer, or 
collector, of a municipality ? 

Can he act as an official assignee under the 
Insolvent Act of 1864 ? 

Can he act « as an agent of an insurance 
company? 

Can an articled clerk receive a salary ? 

See Con. Stat. U. C. cap. sec. 3, sub-seo. 1. 
Yours, &c., 
A Mkxbbr or thb Law Socibtt, U. C. 

St. Thomas, Dec. 8, 1864. 



[No person is entitled to be admitted an 
attorney unless he has, during the whole of 
the term specified in his contract of service, 
been actually employed in the proper prac- 
tice or business of an attorney. Where an 
articled clerk held the office of surveyor of 
taxes during the time for which he was 
bound, although it appeared that this occu- 
pied but an eighth part of his time, and that 
the remainder was devoted to the study of 
his profession, the service was held not to 
be sufficient (fie Taylor, 5 B. & Aid. 538). 
The court, in disallowing the service, said 
the service intended by the statute is a ser- 
vice to the master, continuing during the 
time and term of years specified in the 
oontraot of service, and not a service broken 
by devoting days and hours to a different 
employment accepted by the clerk (/» r$ 
TayUrr, 4 B. & C. 344, per Abbott, C. J. See 
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also Ek parU Carr, 3 Q. B. 447 ; JSe parte 
Bidmd, T. T. 2 & 3 Vic; R. ft H. Dig., Attor- 
ney L 1, 4 ; JBx parte Hume, 19 U. C. Q. B. 
373 ; Ex parte 8mUh, El. & EL 928; s. o. 5 
Jor. N. S. 515; 7 W. R, 451). 

The natare of the employment, whether 
treasorer, oolleotor, official aesignee, agent of 
ati insurance company, or otherwise, eo long 
as not that of the attorney to whom the olerk 
IB articled, is a matter of no coneeqaenoe. 
All sneh are prohibited if they interfere with 
that of the due prosecution of the study of 
the law. The student is not to serre two 
masters. But we must add that in one case, 
where an articled olerk had accepted the 
office of auditor of a poor law union, the 
duties of which were performed by him as 
extra labor, ({fter the close of business hours, 
it was held no objection to the serrice {Ex 
parte UeweUyn, 2 Dowl. N. S., 701). Mr. 
Justice Williams, in gifing judgment, said: 
" If a^man chooses to work extra time, and 
. to mfl^e two days out of one, I do not see 
why he should not be at liberty to do so. 
The damage is to his own constitution, and 
not to his master" (lbs). We do not find 
that this case has been followed in any sub- 
sequent case, and would not recommend it to 
be allowed as a precedent 

We know of nothing which, in Upper 
Canada, at present, prevents an articled 
clerk receiving a salary. It is, howcTer, 
we believe, contemplated by the Benchers to 
make some regulation on the subject. — Eos. 
L. J.] 

Profession of the law^MuU^ieation and 
delerioraiiun — Remediee proposed. 

To TBI Editors or thx Law Joubnal. 

Gbntlxmsv,— There is a very general feel- 
ing in the profession throughout the Province 
that something should be done to stop the 
influx into its ranks, and restrain it within 
legitimate limits ; but no one seems to care 
about doing anything to prevent it. 

The reason for such is, perhaps, with the 
minority of lawyers, a selfish one, but there 
are reasons of a far higher nature. It is the 
dufy of every member of the pnyfession to do 
all he can to elevate the tone and public 
standing of the profession ; and it oannot be 
denied but that many are admitted, and 
many seeking admission into its ranks, who 
are not calculated to raise the standard in 
public estimadon. Many wanting ability to 



assure an honorable practice are driven to 
various devices to earn a livelihood, which 
not only bring their own names into die* 
credit, but also reflect disparagingly upon 
the profession to which they belong. I have 
heard it said that a leading counsel remarked 
** They are only fit to give briefs 4p a bar- 
rister." Granted. But the reputation of the 
body as a whole suffers from the pettifogging 
of its members, and each one is injured in 
the public estimation by the low practices of 
his brother professionals. Besides, the pro- 
fession necessarily occupies a very prominent 
public place, and exerts a very powerful 
influence upon the community. It follovrs 
that the profession owes to the public the 
duty of admitting to its ranks only such as 
are capable of fulfilling their duty. to that 
public. No system could be adopted which 
would secure this in every instance, but we 
think something might be done to lessen 
the evil. 

There are'enough already in the profession 
to meet the requirements of the public fior 
many years, and a system much more strin- 
gent than that now in force might be adopted 
without injury to the public ; and, whatever 
be the ordeal, many there will be who will 
pass it. 

The public would gun in another respect 
Many young men who are better fitted for 
another place in our social and political 
fmbric, finding the road to the profession less 
easy of travel, would turn their attention to 
something else, and add so many more to 
our mercantile, manufacturing, agricultural, 
Ac., population. And the wants of the 
country will be better satisfied by increasing 
these classes than the professions. There 
must be lawyers. They are as necessary a 
class as doctors, mechanics, farmers, or any 
portion of the community which go to make 
up the whole. No one but a lawyer can tell 
how much the community is injured by 
incompetent lawyers. 

Assuming, then, that the evil exists, how 
is it to be remedied? It is said to be in 
oontemplation to require every candidate to 
make affidaTit, in addition to that now re- 
quired, that he had served five years without 
fee or reward. This certainly would be a 
fery effootnal mode. It would be unfair, 
however, to such as have commenced their 
studies, if such a rule were to be adopted, to 
take effbot at once; but no one could oon^ 
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plain if the rale were passed now, to take 
effect immediately afier the expiration of five 
jears. New stadente coald not then oom- 
plain that they had been unfairly treated. 
I think, however, that the interests of the 
poblio, as well as those of the profession, 
would be better served by fixing a shorter 
limitation, and requiring every applicant 
for admission, alter a period of, say, two 
jears, to swear that since that time he has 
not received fee or reward. As to those who 
have already commenced their time, another 
rule might also be adopted affecting them, 
having a shorter period of fimitation, after 
which it would become operative —one re- 
qairing a greater amount of legal knowledge 
for call or admission. Such a rule might be 
framed to take effect after six or nine 
months, thus giving intending applicants 
zmpU notice to prepare themselves for the 
extra books. The fees on all of the exami- 
nations might also be increased with profit 
to the Society — suppose double what they 
now are. It is probable that would pre- 
vent half the preeent average - from going 
np. I am opposed to monopolies, or any 
class system of rules or government; free- 
dom of thought and action and competi- 
tion is absolutely necessary for the develop- 
ment of professional ability; but there are 
limits to everything human. Go beyond 
these limits and that which before wrought 
good will now work evil. A small dose of 
arsenic will sometimes invigorate life, a 
large dose destroy it There is no danger in 
Canada of a lawyer's talents becoming rusty 
for want of opposition. Contrast the diffi- 
culties attendant upon the acquiring the 
profession in England with our own Pro- 
vince. The simile is bad, for in truth there 
are no attendant difficulties here. Witness 
the illustrious names which in every genera- 
tion the bar has given to England's glory. 
The way they have to travel is no smooth, 
easy one like ours. The more difficult a 
thing is of attaining, the more it is prized 
when attained, the more valuable it is. 
There is another auxiliary, one in the hands 
of the lawyers themselves, but it has passed 
into a proverb, that he who is his own 
lawyer has a fool for a client. It is truly 
surprising the amount of indifference the 
profession as a body show by their supine- 
neas to this state of facts, when so much is 
said by them about the rapid increase in 



numbers of their body. Every one talks 
about it. No one tries to remedy it. No 
aspirant experiences any difficulty in being 
articled. There may be some attorneys who 
exercise a discretion in entering into articles 
with clerks, and have a choice in whom they 
will admit into their offices, and permit to 
fix themselvea for admission as attorneys. If 
any such portion there be, the number is 
few. As a general rule, itn attorney will 
enter into articles with any one who applies, 
be he gentleman or vulgarian, black or 
white, educated or ignorant, intelligent or 
stupid ; the rector's son or a stable boj, it 
makes no difference. The result is that the 
ranks of the profession are constantly re- 
ceiving not very desirable recruits. I am no 
advocate for exclusiveness or caste, according 
to merit its due wherever found, but the 
gradations of society are as necesRary a 
result of our existence as a race as is the 
alternation of day and night of the existence 
of the earth as part of the solar systems. 
The position of barrister is an honourable 
one. This is not, however, the proper place 
to discuBB these questions ; hot I submit that 
there should be other requisites for call (and 
admission also) than mere ability to pass the 
examinations and pay the fees. 

If lawyers were to adopt a uniform rule, 
and receive no articled clerks without a fee, 
and then only such as may be a credit to the 
profession, paying no salaries) to articled 
clerks, a great boon would thereby be con- 
ferred upon both the public and the pro- 
fession. What salaries they do pay, let them 
pay to clerks not under articles. True, 
higher salaries would have to be paid, sala- 
ries equal to what are paid to clerks in stores 
and counting rooms ; but more time and 
work could be demanded from such clerks — 
as much as is demanded from clerks in stores 
and counting rooms. One such clerk would 
do the work of two under the present system, 
and the lawyers, individually, would be the 
gainers by such a change in the sjstem. 
But I fear this is too much to expect. Law- 
yers get ^.heir work done by three or four 
clerks who do not feel themselves under 
any obligation to do more than six or seven 
Lours' work a day, and the general impres- 
sion is ^hat the the present sjstem is more 
economical. I do not think it is. Viewing 
it either as a present or future gain or loss, 
there cannot be a doubt but that it will be a 
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gain in the long run, inasmaoh ae it woald 
diminish the number of praotitionera, and it 
would \k a gain for the time being aa well. 
The leading ofScea would always get clerks, 
even if a heavy fee were demanded. If a 
few lawyers oould be induced to adopt this 
system, others would soon follow. Each one 
will perhaps say, " I am williDg, but what is 
the use of one trying such a plan." Every 
individual exercises some influence. Let one 
or two try it, and others will follow. We 
would suggest that practitioners in each 
locality form themselves into a sort of club, 
and adopt some system in this matter, to 
which all will agree to conform. It is not 
much to say that, under the present system, 
the profession must at least double every five 
years. It is suicidal to permit the present 
system to continue. I advocate a thorough 
change. For admission, let the practising 
attorney enter into articles with no clerk 
who does not bind himself to serve his full 
time without fee or reward, directly or in- 
directly, and who does not pay a fee to the 
attorney. Let the fees to the Law Society 
be doubled, and ditto of the examinations. 
For call, let fees and examinations be tre- 
bled. There is not sufficient distinction 
between the two professions here. Let there 
be a greater difference between the requisites 
for each, and the distinction will soon be- 
come more marked. Students, and those 
intending studying, may say, *' Oh, it is all 
very well for you who are in the profession to 
talk this wayT' This is no argument 
Amongst those now in, as well ae those who 
come in, the most able will get the best 
business. If the system is wrong, it is but a 
poor answer to say, "It has been so for 
-thirty years, ergo it must continue for ever," 
for if such an argument were a good answer 
now, it would be equally so in five, ten, fifty, 
or a hundred years.- Our colony is rapidly 
approaching manhood : let us do all we can 
for its welfare. If a sjrstem which may have 
worked quite well enough while the colony 
was in its infancy is found not suitable to 
our more advanced years, let us not permit 
any whining sentiment to prevent our apply- 
ing the pruning knife. Both the country 
and the profession demand a change; the 
sooner one is effected the better for both 
country and profession. L3t it be th*orough, 
inaugurating such a system as will answer 
the wants of this generation. 



In making these remarks I am actuated by 
no selfish motives, but offer them as one of 
the community, believing it to be for the 
weal of the community that a thorough 
change be made. And, granting that indi- 
vidual hardships might result from such a 
change, it is better that one of the commu- 
nity should suffer, if thereby the community 
as a whole be the gainer, than that the 
community should suffer and one be the 
gainer. And if young men find it easier to 
earn a living in some other walk in life, they 
will turn their attention to something else. 
There is ample «cope, our country is young. 
Commerce, manufactures, .agriculture, me- 
chanics, mining, all present wide fields for 
enterprise and energy. There is no neces- 
sity for leaving the country, none other 
presents better prospects for young men of 
perseverance and application — ^given the will, 
the way can be made. Our resources are 
ample, requiring but individual thought and 
effort to develope them. If a portion of the 
community were forced to turn its attention 
to something else, the whole would be a 
gainer. 

Much of the foregoing is applicable to the 
sister profession of medicine. Both pro- 
fessions are too easily obtained. The Law 
Society is in the hands of able and compe- 
tent men ; if, however, the profession is 
indifferent, the benchers may well be excused 
in letting things alone. If the governed 
are satisfied, the governor may well be 
quiescent. 

December 20, 1864. A Barrister. 



[The elevation of our profession as a whole 
is a praiseworthy object People may differ 
as to the means of attaining that end, but all 
will agree lis to the desirability of the object 
proposed. Without committing ourselves to 
all the views of our able correspondent, we 
sincerely recommend his communication to 
all who have the welfare of our profession at 
heart, and in this instance the welfare of the 
profession and of the public is one and the 
same. But, while endeavouring to redress 
an evil of one kind, we must be careful not 
to go too far, and so fall into one of an oppo- 
site character. Many men of acknowledged 
ability have become members of our profes- 
sion who would have been excluded bad 
there been no salaries and high fees for 
admission. The standard of excellence may 
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be, and often is, attained by men whose 
youth is a struggle with poferty. Let the 
examination test be raised by all means, bat 
we much doubt the propriety or necessity of 
raising the money test We certainly think 
the examination test is not sufficiently strict. 
We believe that the facilities for calls to the 
bar, and for admission as attorneys, are too 
many. We should commence with increas- 
ing the standard of qualification, and if that 
were not found sufficient, should then be 
disposed to try some of the other means 
suggested by our correspondent. The whole 
subject is deserving of earnest and serious 
consideration, and no doubt at an early date 
will receive the attention of the benchers. — 
Ens. L. J. 

REVIEW. 

The Insolybnt Act of 1864, with Tariff, 
Notes, Forms, and a Full Index. By 
James D. Edgar, of Osgoode Hall, Barrister- 
at-Law. Toronto: Rollo & Adam, Law 
Publishers^ King Street East, 1864. 
This little volume must command an exten- 
sive circulation. The Act which it contains, 
and which it explains in annotated form, is as 
yet little understood, and many are interested 
in the speedy and correct understanding of it 
To attempt a comment upon an Act which 
has only been a short time in operation, in the 
absence of -decisions to guide in its interpreta- 
tion, is no doubt, as the compiler states, ^* a 
hazardous undertaking." But we have care- 
fully examined his notes, and find that he has 
creditably acquitted himself. Some of his 
notes are of necessity speculative ; but the 
greater part of them are practical. 

The note to s. 2, as to persons entitled to 
make voluntary assignments, is well considered 
and carefully written ; and, so far as we can 
judge, the conclusion at which the compiler 
arrives is undoubtedly correct His note to 
B. 3, sub-sec. 2, as to the meaning of the word 
" trader," is one of the best on that subject 
that we have seen in any work of a similar 
kind to the one before us. We have not space 
to transcribe these notes, or we should be glad 
to do so for the information of our readers and 
as good examples of what they who become 
purchaser^ of this work may expect to receive. 
The two notes to which we have referred are, 
perhaps, the most elaborate in the work ; but 
there are many others no less valuable for 
learning, and as repositaries of decisions early 
and late bearing upon the points suggested. 
We have been agreeably surprised to nnd to 
what a late period the compiler has brought 
down his cases. We observe reference to cases 
reported in current volumes of the Law Times 
JSeports and Jurist ; and at pages 35 and 81 
we find noted the decisions of his honor Judge 



Logic in Bagwell v. Thompson and Worthing- 
ton V. Taylor, as reported in 10 U. G. L. J. 
804, 805. 

This book, for the purposes of the Upper 
Canada lawyer, is more suitable than that of 
Mr. Abbott, which was reviewed by us in our 
last issue of the Law Journal. It would be 
well for all who can do so to become possessed 
of both ; but those in Upper Canada who 
require one only cannot hesitate to prefer the 
work of Mr. Edgar. Those in Lower Canada 
who require one only will have as little hesita- 
tion in choosing Mr. Abbott's work. This 
might naturally be expected. The laws of 
Upper and Lower Canada, in regard to civil 
rights are so essentially different in their 
origin, that works in relation thereto, written 
in either section of the Province, must partake 
largely of the peculiarities in law of that section 
in which it is compiled. Hence in Mr. Abbott's 
work will be found many references to French 
law of as little service to the practical lawyer 
of Upper Canada as many of Mr. Edgar's refer- 
ences to English decisions will be to the prac- 
tical lawyer of Lower Canada. 

We are disappointed with the Tariff of Fees 
framed by the judges of the superior courts of 
Common Law and Chancery in Upper Canada, 
as compared with the Tariff framed by their 
brethren in Lower Canada, published in Mr. 
Abbott's work. Upon turning to Fees to 
Counsel in the Upper Canada Tariff we read 
as follows : — 

OOUNSEL. 

** Fee on arguments, examinations, and ad- 
vising proceedings, to be allowed and fixed 
by the judge as shall appear to him proper 
under the circumstances of the case." 

If there were only one judge in Insolvency 
the rule might not be very objectionable. But 
when we reflect that there are more than thirty, 
of different degrees of liberality, having differ- 
ent views as to amounts of fees that ought to 
be paid to counsel, we have little hope that 
there will be anything like uniformity. Perhaps 
there is no subject upon which even the judges 
of the superior courts so little agree as on the 
fees proper in amount for counsel, and certainly 
no subject more distasteful to them than appli- 
cations for counsel fees. Whenever they can 
they throw upon the master the responsibility 
of settling'the quantum of fees to be paid to 
counsel. We have known one judge ex parte 
to allow and to order a counsel fee of $50 to 
counsel for defendants at a Chancery hearing 
postponed at instance of plaintiffs owing to 
absence of witnesses, where nothing was done 
beyond opposing the application. We know 
other judges who would as soon sign warrants 
for their own committal to close custody as 
make such an order under such circumstances. 
We d<vnot undertake to say who is right and 
who is wrong. We simply advert to the fact to 
shew how £fferently men high in authority 
view remuneration to counsel. This being 
so, it is hopeless to effect a uniformity of prac- 
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tice in this matter among county Judges, 
chosen from different sections of the country, 
and who have little communication with eadi 
other in matters appertaining to their office. 

We have looked cursorily through the Tariff 
of Fees for solicitor or attorney as between 
party and party, aiid also as between attorney 
and client It is in detail, and appears to be 
framed in a fair and liberal spirit There are^ 
however, many proceedings authorized in the 
Act to be done by attorneys and solicitoiis for 
which no remuneration is fixed by this Tariff. 
But it such cases it is declared that the charges 
are to be the same *'a8 for like proceedings in 
the Tariff of the superior courts." The ana- 
logy afforded is a proper one, and if closely 
followed will meet the expectations of those 
who framed the Tariff and of those for whose 
benefit it is intended. So fees to sheriff and 
witnesses are to be the same as in proceedings 
in the superior courts. The fees to clerks are 
apparently unobjectionable ' So the fees di- 
rected to be paid to the "Fee Fund." 

We understand that Mr. Edgar's work was 
for a long time delayed in order to enable him 
to present the Tariff of Fees to his readers. 
He could not have done without it The Act 
without it was incomplete. Now, howerer, 
the volume contains all that is necessary to 
make it a useful, complete, and reliable man- 
ual of our insolvency law. Not the least 
valuable part of it is the thorough index at the 
end of the work. A book without an index is 
a casket, more or less valuable, without a key. 
Mr. Edgar has done good service by furnishing 
to his patrons an index which is not merely 
very full but most skilfully prepared. It is 
not every man who is capable of preparing a 
good index. We could name more than one 
standard legal work which is shamefully de- 
fective in respect to its index. The value of a 
good index to a work of practical utility cannot 
be over estimated, and we are glad to announce 
that Mr. Edgar has not been unmindful of this 
element of yalue in the book before us. The 
mechanical execution of the work is also all that 
can be desired, and reflects credit upon the en- 
terprising publishers — Messrs. Rollo & Adam. 
The work is, by permission, dedicated to Uie 
Honourable William Henry Draper, C. B., 
Chief Justice of Upper Canada, as a slight 
tribute to those varied talents that adorn his 
high position. No man in Upper Canada is so 
deserving of the honour. If the judges whose 
duty it will be to administer the provisions of 
the Act, while in the discharge of their duties 
endeavour to emulate the patient industry, 
dignity, affability and learning of the Chief Jus- 
tice, much good will be accomplished through- 
out the several counties of Upper Canada. 

IIMgrOLVENTS. 

Strobridge k Bofham ..................... Braotlbrd. 

Sidney Smith Peterboro'. 

Jompta Jame* Inglla BntDtTird. 

Henry Uklkinson Brantford. 

AmoH James risher PeterboroP. 

Ctoorge P. Br«w««er «... MontraaL 



.•...>•.•. M.... Patvrboit)*. 

................. Branttord. 

Bayfldd. 

B«ll«Tlll«. 



Tp Whitby. 
MoDtrML 



Hiram 8«dirwick ...... 

John Btrnthera , 

Jtoburt H. Oalrdnar .. 

OMirfa 8. PIcliell 

John MeNanffaton 

It«my a Oo. «.....c 

Samual Trrln ^ Woodatoek. 

Hoch Miliar Tomnto. 

H. R. Macdonald Hamilton. 

Kdgar a MaWiUa ^. HamUron. 

DoooTan mu ^ Tp FrMteriduboiib. 

Marahtil P. RobUn Napin«e. 

Owen & Bobiin Newbnrgh. 

T. M<<€roBWin Toronto 

Robert J. Hamilton ................... Hamilton. 

Milton Davia Hamilton. 

(7» b» enntinwd.) 

CUANCEiiY SPRING CIBCUITS. 1866. 

Thb Hon. Vioa-CBAiioaLLOR Mowat. 
Toronto Monday 20th March. 

Thi Hon Viok-Chanoblloe Spbaogb. 

Hamiltoo Monday 8rd April. 

Bmntford... Tuesday 11th •« 

Guelph Friday 14th ** 

Barrie Wedoe8day ... 19th " 

Whitby Monday 24th •« 

Lindsay Friday 28th «• 

Niagara.... i Wednesday... 8rd May. 

Thb Hon. Thb Chanoblloe. 

Sarnia.. Thoreday 20th April. 

Sandwich Saturday 22nd ** 

Chatham Taesday 25th *« 

WoodBtook Tharsday 27th «« 

Qoderich Tuesday 2nd May. 

London Friday 6th ** 

Simooe Tharsday llth '• 



Tbb Hon. 

Bellerille 

Kingston 

Brookville 

Cornwall 

Ottawa .... 

Coboarg 

Peterborough ... 



Vios-Cbanobllob Mowat. 

Friday 5th May. 

Monday 8th •• 

Thursday llth •* 

Saturday 18th <* 

Tuesday........ 16th " 

Monday 22nd " 

Friday 26th •« 



APPOINTMENTS TO OFFICE, 

QUKKN'8 OOUNSKL. 

NuBin KucHorrKR. Albbkt Pbisob, Jobn Roav, mnd 

Bdwau) D. Blakb. of OaKoode HalU Esquir.4, Barrist«r»-«t- 

Law, to be Qii««n*s Oonnaal in Upper Canada. (Oaaettad, 

DeOTmb«r8l,1864.) ^ ' 

N0TARIB8 PUBLIC. 
Juitus p. BucH, of Ottawa, Kaqulre, Barri8ter*«t-lAw. 
to be a Notary PitMIc in Upper Canada. (Qaaetted, B^oem- 

JoRN Cook, of Nawmarket, Eiquire, to be a Notary Publlo 
in Upper Canada. (Oaietted. Deeember 31, 1864.) 

WARaBR ToTTBir, of Farla. IfieqtaliiB, BarriatvraMAw, to ba 
a Notarj.Pablic in Upper Canada. Gaietted, Dee. SI, 1S64.) 
ISSUERS OF PASSPORTS, 

Jonra WnMR. of Sanlt Sta. Made, Ksqnf re, and iliAmM 
B. Dana, of Brookville, Bequlra, to laane PaMporta ai^d 0»r> 
tlficatea to Briti«h Sak^eeta. abont to traTel tn fnreisB imrta. 
(Oaaetted, December 3. 1884. if-*^— 

Datid Bukh. of Cohonrg, FaKDiaioK Jiro. Vtxaerov tgt 
Clifton, HuQH RioHAKDaoir, of Woodstock, Jonv Twxoo of 
Pieton, William Osart. of St. Catharinea, Chas. K. Pbqut 
of Chatham, Jobk ALBZAimKa, of Barria, H. K. SAKx>KRa of 
Port Hope. JoacPH R. Baowif, of DannTllla, and ^aitokl & 
Maodohkbll, of Windmr. Kaqulrea, to iasoe Ruaportn and 
Certificates to BrIUoh Sultfeota about to trarel in f arwUm 
Parte. (Oasetted. Deoomber 81, 1864.) «r««ii 



TO CORRESPONDENTS, 

''Coxa,*' ** A BABMRta," under Ganaral OomwpoaaM^M. 
«LHtN too late Ibr this nomber. •— »^»«»oa. 
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DIARY FOR FEBRUARY. 



1. Wed... 

2. Thar .. 
& 8UN .. 
6. Moo ... 

10. Frid.,.. 

11. Sat .... 

12. SUN .. 

13. Mod... 

14. Tuea... 

15. Wed... 
18. Tfanr... 

17. Frid.... 

18. Sat .... 

19. BUN ». 

24. Frid.... 

25. Sat .... 

26. SUN .. 
28. Taee... 



Grammar School Trufiteea to meet. 

Purification of B. V Mary. 

Wi Sundatf ajter JB^phanjf, 

Hilary Term eommenoea. 

Paper Day, Q. B. N«w Trial Day, 0. P. 

Paper Day, C. P. New Trial Day, Q. B. 



Paper I)«y, Q, B. New Trial Day, a P. 
P»per Day, 0. P. New Trial Day. Q. B. 
Paper Day, Q, a New Trial Day, C. P. Ustday 
Pnper Day, C. P. [for 0er?lce for Co. Ct 

New Trial Day. Q. B. 
Hilary Term eods 



SL MaUhitu. 

Derlare for Goanty Oourt. 

^^uinquagesima. 

Mrore Tuesday, 



NOTICE. 

Owing to t^ dday that has unavoSddbfy taken plaoe in (he 
ianu qf the January number and qf this nttmber qf law 
Journal mnd Local Oourts' eaaette, the time veOhin which 
payments mutt be made to secure the btni^Us qf tmsh pc^fmentt 
is extendoi to Ist AprU next. 

Owing to the very largf. demand for the Law Joaroal and 
Local Oonrta' Gazette, tubseribers. not desiring to take both 
pMiemtions art particularly rvgiteftal ai ones toretwnthe 
hade ttaimierf of that me for whkh ihqf <2o not wish to 
mbsoribe. 



7ZZS 

®pptr CanHh Jafo loiirnal 

FEBBUABY, 1866. 

THE RECENT CHANGES. 

We have most farorable aoeounts from all 
quarters of the reception of the Law Journal 
and the Leeal OourU^ GauU^ and have every 
reason so far to be satisfied with the result 
of our ezotions. 

Some few there are amongst the magistracy 
and municipal bodies that seem to labour under 
the impression that it is quite out of the power 
of any mortal to add anything to their stock 
of knowledge, and so long as they have the 

Consolidated Statutes," which they foiicUy 
imagine contain aU the law on every subject, 
they think they cannot go wrong. The less 
such people really know the more they think 
they know. Fortunately the localities blessed 
with such luminaries are few, and there ap- 
pears to be a growing desire on the part o 
those connected with nuigisterial and munif 
dpal duties to use every means of increasing 
their stock of information. The first Judges in 
the land find it necessary to keep themselves 
well posted in the current law ; and it is an 
invariable fact, that those who know most are 



always the persons most anxious to learn 
more. 

The Council of the County of Simcoe have 
taken the lead in this respect amongst the 
municipalities. They have with commend- 
able enlightenment and liberality ordered seve- 
ral copies of both publications for the use of 
the County Council, and two copies of the 
Local CourU* Gazette for the u$;e of each local 
municipality in the County. We venture to 
promise that it will not be money throwrf 
away. Certainly not if we can help it 
What will be useful for one county will be of 
the same advantage to another, and we hope 
'to find this example followed by the majority 
of the other County councils in Upper Canada. 

We have every reason to believe, and are 
extremely glad to be able to say so, that the 
changes that have been made have met with 
such general approbation from persons of in- 
fluence and intelligence. 



THE BURLEY CASE. 

We give in other columns a very full and 
carefully prepared report of this important 
case as finally decided in Chambers before the 
Chief Justice of Upper Canada, assisted by 
the Chief Justice of the Common Pleas, Mr. 
Justice Hagarty, and Mr. Justice J. Wilson. 
It is one of the most important cases ever 
decided in Canada. 

We had intended giving in this number 
some remarks on this case, and the law of ex- 
tradition generally, but want of space compels 
us to defer them till our next 



WHAT IS AN ARBITRATOR? 

Is an arbitrator the agent and advocate of 
the person who names him to settle a dispute 
employed to protect and fiirther the interests 
of his client, or is he a judge — Abound in hon- 
our and conscience to decide impartially and 
righteously, *' without fear, favour or affec- 
tion," and according to the truth of the case, 
without reference to its being adverse or 
fiivonrable to the person appointing him ? 

Some may smile at the simplicity which 
adu such a question. All upright and intel- 
ligSl men will answer that the latter defini- 
tion alone desoibes the arbitrator proper, and 
that the former only suits the ignorant or dis- 
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honest man appointed to a duty for which he 
is wholly unfit 

Wc believe that by the mass of our people 
the true position of an arbitrator is utterly 
misunderstood. The common mode of settling 
a dispute is " to leave it to two men." Each 
disputant appoints "his friend,** whom he 
fully expects to look wholly to his interests, to 
object to everything that bears against him, 
and to consent to nothing that may prejudice 
*him, and the friend so appointed is generally 
too ready to do all this most faithfully. His 
opponent does just the same, and instead of 
two honest men sitting down to decide up- 
rightly and impartially on the facts, without 
reference to the parties, we have two advocates 
each striving with might and main to stand by 
the man who named him, and with no chance 
of making an award except by calling in some 
third person, at increased expense, to turn the 
scale in favour of one or the other. 

Now almost universal as this is in practice, 
it is, to say the least of it, a monstrous perver- 
sion of plain duty. An arbitrator, no matter 
by whom appointed, is to all intents and pur- 
poses a judge, and if he be an honest man and 
know his duty, he should feel as much shocked 
at leaning to one side or the other, or favour- 
ing one man above the other, as he would be 
. if he saw a judge in court exhibiting favour or 
partiality. But this, the only true and honest 
view of an arbitrator's duty, seems to be liKle 
understood. 

Numerous instances have occurred, and are 
occurring among us, of the strange misconcep- 
tion that prevails. Arbitrators are heard talk- 
ing of "their clients,*' meaning those who 
named them, just as the lawyer speaks of the 
person who retained his services. Men in 
good social position, who would be highly in- 
dignant at the imputation of dishonesty or 
ignorance, so speak, and what is worse, so act 
on arbitrations, not seeking even to disguise 
their advocacy of their client's interests; and 
yet beyond all shadow of doubt such men are 
either wholly ignocant of their duties or too 
dishonest to regard their proper performance. 
Instances are known of such men admitting 
that they bargained for a commission or per 
• centage on whatever amount they could get 
awarded to the " client" ! Between suc^and 
the judge who takes » bribe to pervip his 
judgment, there is no moral distinction what- 
ever. 



Awards have been made, intelligible on no 
principle deducible by an impartial mind from 
the facts in evidence. In the case of contests 
between individuals and public companies, the 
results. arc sometimes ludicrous, were it not 
for the serious consequences involved. Com- 
pensation has been, before now, awarded for a 
strip of land to an amount exceeding what any 
man, in his senses, would give as the price of 
the whole property from which the strip was 
taken. But these instances are of rare occur- 
rence compared with the numberless cases 
between individuals occurring daily through- 
out the country. 

Besides, men dead to the plainest dictates 
of duty, are generally too much alive to thdr 
own interests. The -one is frequently the effect 
of the other. Men who scruple not to gain all 
they can, honestly or dishonestly, for those 
who employ them, seldom forget themselves. 
The consequence is, in many cases, not only 
awards outrageously unjust, but saddled with 
huge bills of costs in the shape of arbitrators* 
fees, modestly assessed by the arbitrators 
themselves. 

It is well to call attention to this state of 
things. We believe there are many really 
honest and respectable men who misconduct 
themselves as arbitrators from mere ignorance 
of duty. The prevailing idea seems to be that 
an " experienced** arbitrator*s duty, as it gen- 
erally is his practice, is on the one side to get 
the largest possible sum of his friend, if the 
friend be seeking compensation, or on the 
other hand if the friend be resisting payment^ 
to strive hard to reduce the amount to the 
smallest sum, or to resist it altogether. 

The evil is one of a most serious kind, and 
any person who can succeed in attracting 
public attention to it will deserve the thanks 
of all As a large portion of the evil results 
from misconoeption, it is only necessary, so 
&r as honest mind is concerned, to explain 
the true position of the case. The l^islature 
is constantly providing for the settlement of 
disputes by arbitration, and it is of the highest 
importance that men should rightly under- 
stand that an arbitrator is not an advocate or 
a partisan bound to stand by his client, but 
that be is a judge, bound to decide with r^d 
impartiality, and that if he favour one side 
more than another, or needlessly heap ex- 
penses on either party to the reference^ he 
does not act the part of an honest muan. 
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An Incidbnt— Our Appbai,— Hilary Term, 1865. 



TIME IS MONEY— AN INCIDENT. 

Daring Hilary Term two Queen's Counsel 
in the Court of Common Pleas, disputed as to 
the responsibility of setting down an appeal 
from a County Court, which had been set 
down during a previous term, but, owing to 
some defect in the proceedings, not heard. 
The expenditure iuYolyed was the crushing 
sum of fifty cents. The clerk of the court, 
with becoming dignity and a keen eye to the 
revenue, refused to receive the appeal books 
unless some one gave him a fifty cent stamp. 
The counsel for the appellant declined to pay 
as he said he had ahready disbursed that 
amount during the previous term. The coun- 
sel for the respondent contended that it was 
no part of his business to pay for setting down 
the appeal of his adversary. When the learned 
gentlemen were about to argue the weighty 
point in due and ancient form, the Chief Jus- 
tice, much to the relief of counsel who had 
cases ready for argument, called the usher of 
the court, gave him a $1 bill, and ordered him 
to purchase a fifty cent stamp and hand it to 
the clerk of the court This the usher did, 
whereupon the clerk was ordered to receive 
the appeal and "mark the fees paid." The 
business of the court was then proceeded with 
without further loss of time. 



OUR APPEAL. 

We are glad to say that the county judges, 
with one exception, have most kindly respond- 
ed to our appeal for support 

The exception is that of a judge whose name 
out of charity we repress, but the only judge 
in the Province, we venture to say, that could 
indite such an epistle as the following : 

** Judge ' has the honor to acknowledge 

the receipt of the letter of the Editors of the 
Upper Canada Law Journal of date of Feb'y let 
instant 

" Judge most respectfully begs to in- 
form the Editors that he does not understandinff 
touting for newspapers, and suggests that some 
better qualified person should be employed. 

" , Feb'y 4, 1865." 

The learned Judge greatly misunderstands 
us if he supposes that by sending him the 
circular we intended him to infer that he un- 
derstands "touting for newspapers'* any 
better than he understands law or English 
grammar. We hoped in exchange for the law 
thai he so greatly needs, to receive, at least. 



the politeness of a gentleman and the support 
which his position as a Judge is supposed to 
give him. It is quite possible that he has not 
the influence we naturally imagined he had* 
and his excuse, under the circumstances, we 
are willing to accept We have no doubt that 
we can easily find a person ** better qualified'* 
than himself to explain to others the value of 
that which he does not appear to understand. 
The writer of the note before us professes 
to have, we are informed, a sovereign contempt 
for " American jurists," and has no favorable 
opinion of our own, for he finds that the cases 
in our Superior Courts "rather embarrass 
him than otherwise!" He is therefore con- 
sistent enough in declining to interest himself 
for a publication intended to circulate a know- 
ledge of those very decisions. 



HILARY TERM, 1865. 

GALLS TO THE BAB. 

The following gentlemen during this term 
passed the necessary examination qualifying 
them for call to the Bar of Upper Canada: 

H. Bird, Woodstock ; H. H. Coyne, London ; 
F. Duggan, Toronto; F. M. Fairbaim, Peter- 
boro' ; George Airey Kh-kpatrick, Kingston ; J. 
F. McDonald, IngersoU; D. Mitchell McDonald, 
Toronto; Ewan McEwan, Kingston; George 
Kennedy, Toronto ; F. A. Read, Toronto ; R. 
N. Rogers, Kingston ; C. Scott, Stratford ; J. 

F. Tom, Goderich. 

Messrs. Coyne and Kirkpatrick were not 
required, owing to their very creditable written 
examinations, to go through the ordeal of the 
viva voce examination. 

ABUISSIONS AS ATTOBMETS. 

The following gentlemen during the same 
term were successful in passing their examin- 
ations fbr admission : 

Richard R Brough, London ; Jno. J. Brown, 
London; John M. Bruce, Hamilton; Fred. 
Duggan, Toronto ; James H. Esten, Toronto ; 
Donald Gilohrist, Brampton ; C. E. Hamilton, 
St Catharines; John E. Hardinge; Erskine 
Irving, Hamilton ; George Kennedy, Toronto ; 

G. Airey Kirkpatrick, Kingston (without oral 
examination); George Lount^ Barrie; J. A. 
Macpherson, Whitby; James F. McDonald, 
IngersoU ; Edward Morrill, Picton ; J. J. 
Murphy, Ottawa; N. F. Paterson, Toronto; 

. JILr. Patteupn, Toronto ; R. V. Rogers, 
I»g8ton; STW. Scane, Chatham; F. P. 
Thompson, St Catharines; Henry Totten, 
Brantford; J. White, Windsor. 



82— Vol. L, N. S.] 



LAW JOURNAL. 



[February, 1865. 



0. P.] 



Hall v. Goslbb. 



[C. P. 



UPPER CANADA REPORTS. 



COMMON PLEAS. 



(Bqported by 8. J. Vahxotjohvr, Bpq., M.A^ 



Bofrimtt* 



FUfa. 



Hall y. Goslh. 



I cMe, wb«r» landi had h&UL ftdrerttoed i»d«r oth«r 
■, tbe plaintiff's writ of >. ^ baing at tfaa tima In 
»herltf 'i baadMt—Bdd, that although tha aala undar 



Xba axplmtkm of mJL/a, lands bafora Iha iiHandad day af 
sale, which liaa baen regnlariT adTarttaed, doaa not eaoia 
» oassatlcm of tha aaianw, wMah tha wm m tnt t mmt at tha 
adrartisemant la. 

Inthlse 
writs, 
thasheritf 

tha write so adTartlaed nalbar took plaea nor vaa ad- 
Jourttad, yat that tha plaintiff 'a writ operated npon tha 
landa nndar tha aaisnra by anoh advarttaanaat, «nd that 
tha retom of ** Unda on hand " to this writ after ita 
axplry waa, vndar tha dreumstaneea, tha only rvtnm 
which oould hava bean made; and ftarthar, that thaUiar- 
Iff might hare proceeded at the plaintiff *a suit without m 
oondAiofii ftrpofios to aall tha laads than in his hands. 

Held, also, that tha non-adjonmment of the sale adTertlsed 
for 12th September, 1868 (which did not take ptaoel and 
the publication of nn appaianUy indepandant notfee In 
the following Jona, under the plaintiff *a writ of een. ea»., 
did not neceeaarlly and eondnslTely constitute an aban< 
donment of tha aeisura, which had been Uwftilly made 
under the former writs; Althoagh no positlTa ruM could 
be laid down as to what would constitute an abandonment 
of lands once seised, this being a matter of fact which 
muat r«rt vary much upon Intention. 

[O.P.,M.T.,1864.] 

O. 8. Patierion, on bebalf of the efaeriff of the 
UidAed Counties of Northumberland and Darhfun, 
obtained a mie on the plaintiff and defendants to 
shew oanse why the rule reqnlring the sheriff to 
to retom the writ of vttuUtumi txponm and fieri 
faeiw for tiie residue shovld Hot be* set aside, 
either in the whole or. so far as the same relates 
to the venditioni e^^onat, on the ground that no 
lands were seised or were seftable therennder by 
the sheri^; that no lands were seised by sheriff 
Fortune under the original writ of fi. fa.^ or if 
seized the same did not come into the hands of 
the present .sheriff; and that the writ being re- 
turnable only after execution thereof, and not 
ha^g been ezeonted, the sheriff oould not be 
ruled to return it. 

The facts agreed upon between the plaintiff 
and the sheriff, and upon which the rule was 
granted, were in effeet, as follow: the fi, fa, 
against lands in this suit was issued on the 80th 
of August, 1861, and delivered to sheriff For- 
tune on the following day, and was renewed on 
the 14th August, 1802: the return to it was 
made by sheriff Fortune on the 29th of August^ 
1868, ** lands on hand" : the ven, ex, and fi, fa, 
against lands for residue was issued on the 10th 
of NoTomber, 1868, and was reoeiyed by sheriff 
Fortune on the 16th of that month. 

There were two writs against lands, at the 
suit of the Commeroial Bank, issued on the 28rd 
July, 1861, reoeiTod by riieriff Fortune on the 
26th of the satne month, renewed on the 27th 
of June, 1662, and returned by sheriff Fortune, 
'<no lands," on 8rd Sept, 1868, one of whioh 
was against both tlisse defendants, the other 
against one of them only. 

On the 6th September, 1868, Ihe Oommedial 
Bank deliyered to sheriff Fortune two wriwof 
aliae fi. fa. against lands, whioh were renewed 
on the 80th of August, 186i. 



Before the return of '* lands on hand " there 
had been no adtertisement of lands by the sheriff 
in which this cause was named, but an adver- 
tisement purporting to be under the two writs of 
the Commeroial Bank, was inserted in the ** Co- 
hourg Star," a newspaper published in Cobourg, 
on the 17th of June, 1868, giting notice that the 
defendant's lands would be sold on the 12th of 
September, 1868, This adrertisement was con- 
tinued weekly in the " Cohtmrg Star** until the 
5th of September, 1868, and it was published in 
the Cainada OnMeiU oa the 261^ of July, 1868, 
and eoatjiniied until the 12th of September fol- 
lowiug. No sale, or attempt at sale was made 
on the 12th of September, 1868, in pursuance of 
the adrertisement, nor was the sale adjourned 
to any future di^. 

Sheriff Fortune was sppersedad in his offioe 
on the 9th of March, 1864 : Sheriff Waddell, 
the present applicant, was appointed sheriff on 
the 10th of Marsh, 1864. 

The plaintiff's writ of vm. cz. and fi. fa, resi- 
due was transferred by sheriff Fortune to the 
present sheriff on the 9A May, 1864, without 
any return of what had been done thereon, 
together with the two writs of aUae fi. fa. at 
the suit of the Commercial Bank. 

The plaintiff's attorney in this case sent to 
sheriff Waddell on the 80th of May, 1864, a list 
of lands to be advertised under the writ of vm. 
0Z., with money to pay for the adrertisements ; 
upon which the sheriff inserted in the Canada 
OoMHte, on the 18th June, 1864, and also in the 
« Cobourg Star,** the said lands, being those 
before adtertlsed at the suit of the Commeroial 
Bank, to be sold on the 10th September, 1864, 
under the tun, ex,, but not naming any other 
writ. These adTcrtisements were segularly oon- 
tinned until the 10th of September : the sale 
was adjourned until the 26th of November, 1864. 

On the 29th of August, 1864, the sheriff ad- 
Tortised the same lands, under the o^ia^ writs of 
« the Commercial Bank, for sale on the 26th of 
NoTember ; and on the leth day of September 
following, a rule to return the plaintiff's writ 
was senred on the ah«riff oa behalf of the 
plaintiff. 

EngUeh for the plaintiff shewed oanse.— The 
advertisement in the StoTf the local newspaner, 
while the plaintiff's writ was in force, and while 
also the Commercial Bank writs were in force, 
was a sufficient seizure of the lands, although 
no advertisement was pubUshed in the OatetU 
until after the Commeroial Bank writs had ex- 
pired. This advertisement in the Stavy although 
it professed to be at the suit only of the Com- 
mercial Bank writs, operated as well to the 
benefit of all other wriU which the sheriff had 
then in his hands to be executed: Bank of Mon- 
treal V. Munro, 28 U. C Q. B. 419. The adver- 
tisement, therefore, was in law a seizure In fact 
made under the pisintiff 's writ The subsequent 
publication of the 26th July, 1868, being made 
while the plaintlfl's writ was still in force, was 
consequently available to the plaintiff's writ, 
although it professed to be only a pubUoatioA 
under the Commeroial Bank wriU, and althongb 
these writs had then run out: Bowt v. Jarvi*^ 
18 U. C. C. P. 495. Any act, such as taking a 
list of lands by way of seizure, is a sufficient 
seisure: Doe d. Tiffamif v. Umer, 6 U. C. Q. B. 
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426 ; and the G. L. P. Act, seo. 268, has made 
no change in the law in this respect: it does 
declare what acts shall be a seiiore, bat it does 
not confine it to these acts only, nor does it as- 
sume to alter the law as it stood before. The 
writ was properly assigned by the old to the 
new sheriff, which the latter was bound to com- 
plete, and the plaintiff was entitled to rule the 
sheriff to return the writ. 

a S. PalUr4<m tor the sheriff.— The plaintiff's 
writ was neyer properly acted on by the old 
sheriff. There can be no seiKure of lands now 
but by an advertisement in the OauUt^ and all 
the advertisements should be completed before 
the expiry of 4he writ, which was not the case 
as to the plaintiff's writ And so, also, as the 
advertisement is the seisure, the discontinuance 
of the advertisement is an abandonment of the 
seisure; there should be regular adjournments 
to preserve the lands in the custody of the law : 
McKte ▼. Woodruff, 13 U. C. C. P. 583 ; iftftr 
▼. Munro, 23 U. C Q. B. 189 ; Impey on the 
Office of Sheriff, Edn. 1817, fo. 90. The present 
sheriff should not have been ruled : Tlu King v. 
The Sheriff of Cornwall, I T. B. 662. 

A. Wilson, J. — The plaintiff's writ of fieri 
faciat against lands, which issued on the 80th of 
August, 1861, was in Ml force by renewal until 
the 18th of August, 1868. The defendants 
lands were advertised as seised by publication 
in a local paper on the 17th of June, 1868, and 
in the Oaxeite on the 2&th of July, 1863 : these 
advertisements did not specify the plaintiff's 
writy but described the seisure as having been 
made upon the writs only of the Commercial 
Bank. This latter circumstance has been deci- 
ded to be of no consequence, for, as it is a seis- 
ure, it is a seisure under all the writs, according 
to their priority, which the sheriff has then in 
his hands to be executed. This may be, perhaps, 
on the principle, that it is not what the sheriff 
•'declares, bat the authority which he has, that 
is his justification :" Crowther v. Ram^botlom, 7 
T. R. 064. 

The advertisements were first made while the 
plaintiff's writ of fieri facias was in full opera- 
tion : the advertisements were, therefore, in law 
« seisure under his writ 

The former sheriff, then, on the 29th August, 
1868, a few days only after the expiry of the 
plaintiff's writ of fieri faciat^ returned the writ 
that he had *« lands on hand," &c. This, it is 
contended, he could not do, In addition to the 
fact that lie had not advertised in the name of 
this writ specially, because all the necessary ad- 
Tertisements had not been made before the time 
the writ had expired ; but we think there is no 
force in this objection : a seisure of goods made 
9X the last moment of the operation of a writ 
against goods would be a valid inception of exe- 
cution to enable the sheriff to complete the writ 
after it had expired. It is not necessary that all 
the advertisements should have been completed 
of a seisure and intended sale of lands before it 
oonld be held that these lands were seised. There 
sre numberless answers to the validity of this 
objection ; but the statute itself is very plainly 
expressed upon this point : " The advertisement 
♦ ♦ ♦ during the currency of the writ ♦ ♦ 
shall be deemed a sufficient commencement of 



the execution to enable the same to be completed 
by a sale and conveyance of the lands after the 
writ has become returnable." It is the ** com- 
mencement" of seisure that is the important 
act, for that commencement is the teixure ; after 
that the advertisement is continued, not for the 
purposes of seisure but of sale, and after that, 
by reason of such commencement, the execution 
may be completed by sale and conveyance, 
" after the writ has become returnable." 

We see no objection to the return which the 
former sheriff has made to this writ of ** lands 
on hand," and we see no other return upon these 
facts which he could properly have made to it. 

The plaintiff upon this return issued the v^ 
ditumi exponas and fi. fa, for residue, on^to 
10th of November, 1868, and delivered it to the 
sheriff on the 16th of the same month. In 
strictness it was not necessary, for the mere 
purpose of a sale of the lands, to issue the ven- 
ditioni exponas at all, as the sheriff could, as 
well without it as with it, have proceeded to sell 
the lands then in his hands. 

The day of sale, which was fixed for the 12th 
September, 1868, was allowed to pass without a 
sale, or an attempt to sell without any adjourn- 
ment being made of the sale; and so matters 
remained until the ven. eac. was transferred by 
the old to the new sheriff, on the 9th May, 1864, 
and until the new sheriff, on the 18th June, 
thereafter, advertised the lands for sale, under 
the plaintiff's writ of ven, ex., on the 10th Sep- 
tember following : and it is contended tbat be- 
cause no sale was made on the 12th September, 
1868, the day appointed, and no adjournment 
was made then of any intended sale, that the 
whole proceedings by advertisement, and the 
first result and effects of them, fell utterly 
through — ^that the seisure ceased, and the lands 
were in effect abandoned ; but that, as we think, 
is to confound the preliminaries of a sale with 
the act, fact, and object of a seizure. 

The seisure has been made or has been evi- 
denced by the advertisement : it does not cease 
to be less a seizure because the sheriff has acci- 
dentally omitted to continue the notice that he 
will sell the lands on a particular day, or because 
the printer has forgotten to publish it or because 
the newspaper or Gazette may, from fire, failure, 
civil commotion, or any other of the many causes 
that might be mentioned, been suspended or des- 
troyed. This would lead to the most serious and 
obvious evils, and would in some of these instan- 
ces be making superior agency and inevitable 
accident the offence, rather than the excuse, of 
the person who was alone injured by it. 

The difficulty, no doubt, arises f^om the fact 
that the seizure of lands cannot be so visibly 
and tangibly made as of goods, nor so visibly 
and tangibly abandoned ; and although no posi- 
tive rule can be laid down as to what shall 
constitute an abandonment of lands once seized, 
for it must be a matter of fact arising very 
much from intention, we are quite satisfied that 
the non-wyoumment of the intended sale on the 
12th September, 1863, and the publication of a 
new and apparently unconnected notice with the 
former one, made in the June afterwards, are 
not such facts which constitute necessi^'ily and 
conclusively an abandonment of the seizure, 
which was lawfully made unfcler the fi. fa. 
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The plaintiff's writ, it is admitted, was dolj 
transferred to the present sheriff, who adtertised 
under it the lands which had been before seized 
by his predecessor, ss he was justified in doing 
under section 269 of the act We do not see 
why, then, the plaintiff may not call upon the 
sheriff to return the ven. ex. 

The present rule should, therefore, be dischar- 
ged with costs. 

Rule discharge! with costs. 



COMMON LAW CHAMBERS. 

iRepartei 5y B. A. Habuboh, Xiq., BarrUUr'Oi'Lam.) 

EXTRADITION CASE. 

In rt Bnmn 6. BvBLaT. 

jB&BtradUNoM qf criminal ^tgiHve9—AMhjburton treati^Rukt 
for iU interpretaHon^Briti^ suf^fedi wOMn the trtaty— 
Chcarge may te orMmaUd d» Cknada^AeU of war fiat to 
commenced or conduded on neutral tarriterj^ Wkert acU 
admiiUd matter ofdtfence to he tried in thejoreian oowtfry 
^Wken moffUlrate oomnd to oommit— Right of jud^e* of 
niperior onaU to remem dedtien qfmagigtraie on thtt 
evidence^Fbrm qfoerttorari to bnto^ up depoeition^^Jl^ffM 
(^ different ehetrge made in foretgn oi^ntry — Dutj/ qf 
f/ooemwunt reeeMng the fugmve—Ibrm </ warrant ^f 
OMMiitaMMi— Jbrm 9f adj^tdMoXtan, 

1. JvdgM STtbotflid to eoBstnie tbe Ashbnrtoii treaty, nude 
between Oreat Britain and the United Statea of Amerloa 
for the extraditloo of ftigltlrea from crime, In a Uberal and 
Jnst spirit, notlab(»'lnc with legal aetatenees to find flaws 
or donhtfU meanings in Its worda, or In thoee of the legal 
forms required for cariTing it into effect (per Hagarty, J.) 

IL A BrMah i«il||eet eonmltling ona of tbe orimei annme- 
rated in the treaty within the Jnriidlotloa of the United 
States, and afterwards fleeing to Ganada, Is snl)|eot to the 
prorMons of the tnatr, which prorldes for the sturrender 
of *<aU persons" who hetaig charged, Jke. 



8. It Is not aecesBBiTto the jnxisdlstloB of a magistrate In 
Canada, acting nnder the tceatj and the Oanadian statntee 
passed to giTe eibct to It^^ either that a charge should be 
first laid In the United Btates, that a requisition should 
be first made by the goramment of the United States 
upon the Oanadian goTemment» or that the Ooremor 
General of Canada should first issue bis warrant requblag 
magistrates to aid In the arrest of the fogltlTes; In other 
words, theeharsa maj beoilglBated before themagtstmte 
In Oaoada. 

4. Lawful acts of war against a belligerent cannot be either 
eommenced or concluded In neutral territory. 

i. Where the aoensed, on his examination before the magls* 
trata, admitted the nets charged, which jirAna fwit 
amounted to robbery (one of the crimes enumerated In 
the treaty), and alle^ byway of defonoe matter of excuse 
which was of an equlTOoal character, IftU that the 
magtotrate could not try the case, but was bound to com- 
mit theaeeased for trial bobrethe tribunals of the fordgn 
country. 

6. If the magistrate sitting on a similar charge if committed 
in Canada would commU for trial, he is eonally bound to 
commit for trlsl In the foreign country when the offence 
if any has been conunitted Ihera. 

7. The Judges of the superior courts in the country when 
the f^tlre Is found may, on a writ of hatwu eorpui and 
eerticrarif consider If there was sulBcient evidence before 
the committing magistrate to justHy the committal, and 
BO may reriew the dedsicn ot tha maidstiata on tha 
•rideoce (per Richards, a J.; ssi gu. per Hagar^, J., and 
#ohn Wilson, J.) 

8. The writ of eertiorari to bring up tbe depositions cannot 
properly be issued in raeatlon, returnable before a judge 
b Chambers (per Braper, 0. J.j 

0. The fktst that the person is charnd with pkacy catt> 
mltted In the forei|n> country, ought not to prevent tha 
government of the country where the fugitive is found 
surrendering him on the charge made and proved In the 
latter country (per Bicbards, C. J.) 

10. When surrendered to the goremmant of the country 
from which be fled, the government of the latter era 
bound to try him for the offence for which he is snrran- 



dersd, and not for any other or dlfflsrent olfonce (^ 
IUcharda,C.J.) 

11. The warrant for committal tDl surrendered under the 
tr«aty need not set out the evidence takea beftire the com- 
mitting magistrate, nor show any preTlous charge made 
in the foreign coontrf, or requisiuon from the govern* 
ment of that country, or warrant from the Qovemor 
Ganeral of Canada, aathorlitng and requiring the magls- 
tratotoaet 

12. The adjndicatlon of tha committing magistrate as to the 
suflldency of the evidence for committal may be by way 
of recital in the warrant of commitment. 

[Chamben, January SI-S7, 1806] 

A writ of habeat eorpw WM gnnted on 28rd 
Jftonary last, bj Mr. Jnstioe Hagartj, addressed 
to the keeper of the eommon gaol of the city of 
Toronto, eommaading him to bring before the 
preeiding Judge in Chambers, Bennet Q. Barley. 

It was granted npon an affidavit verifying a 
copy of the warrant of the oommitment of the 
prisoner granted by the Recorder of the city of 
Toronto on Jannary 20, 1865. To this affidavit 
were attached a copy of a duly certified copy of 
the information laid against the prisoner in the 
United States, and a copy of the warrant for his 
apprehension issaed thereon, which the. affidavit 
states were produced and proved before the Re- 
corder, and that on the argument before the Re- 
corder the prosecutor withdrew that information 
and warrant from the consideration of the Re- 
corder, though it was objected for the prisoner 
that the same could not be so withdrawn, as it 
showed a different charge in the United States^ 
and though the inveetigation in the Province 
could only be of the matter charged in the United 
States, and not of a new charge based on the 
same circumstances. 

The writ was granted also on the petition and 
affidavit of the prisoner. 

Tbe information charged that the prisoner, on 
the 19th September, 1864, on board the Fhilo 
PartoM^ a vessel belonging in whole or part to 
Walter 0. Ashley, a oitiien of the United States^ 
such vessel being then upon the high eeas, to wit, 
upon Lake Srie, feloniously made an assault on 
the said Ashley, and feloniously put in bodily 
fear and danger of his life, and one promissory 
note issaed by the Secretary of the Treasury of 
the United States of the denomination in value 
of twenty dollars, and in general use as currency, 
and being the property of the said Ashley and 
other persons, from the person and against the 
will of the Biud Ashley, feloniously did steal, 
rob, &o., contrary to the Act of Congress, ap- 
proved April 80, 1790, eommonly called the 
Piracy Act The warrant set out the foregoing 
information, and commanded the officer to whom 
it was addressed to arrest the prisoner to be 
dealt with according to law. 

Upon this habeas corpui the prisoner was, on 
24th January last, brought before the Chief Jus- 
tice of Upper Canada at Chambers. The keeper 
of the jail returned that the prisoner was in his 
custody upon a warrant of oommitment annexed 
to the writ signed by the Recorder. 

The warrant was in the following form : 
Province of Canada, i To the chief constable 

City of Toronto, v and all other constables cf 

To wit : J the city of Toronto, and 

Province of Canada, and to all or any of the 

constables or peace officers within the United 

Counties of York and Peel, in the said Province* 
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and to the keeper of the common gaol of the 
Bald city of Toronto. 

Whereas on the thirtieth day of November, in 
the year of oar Lord one thousand eight hun- 
dred and sixty-four, at the city of Toronto, in 
the ProTiQce of Canada, complaint upon oath 
was made by one Walter 0. Ashley, before me, 
George Duggan, Esquire, then and flrom thence, 
hitherto, and still being Recorder in and for 
the said city of Toronto, charging that Bennet 
G. Barley, on the nineteenth day of Septem- 
ber, in the last mentioned year, on board 
the steamboat Philo PartorUt an American ves- 
sel owned by citisens of the United States of 
America, the said steamboat then being near 
Kelly's Island, In the waters of Lake Erie, in 
the State of Ohio, one of the United States of 
America, and within the jurisdiction of the Uni- 
ted States of America, with force and arms in 
and upon the said Walter 0. Ashley did make an 
assault, and him the said Walter 0. Ashley did 
put in bodily fear and danger of his life, and 
one promissory note issued by the secretary of 
the Treasury of the United States of America, of 
the denomination and value of twenty dollars, 
and in general use as current lawful money of 
the said United States of America, and being the 
property of the said Walter O. Ashley, Simon 
Fox, Pete^ Pox, Henry G. Pox, and George L. 
Caldwell, f^om the person and against the will 
of the said Walter 0. Ashley, did then and there 
feloniously and with -violence steal, take, rob and 
carry away ; and that the said Bennet G. Burley 
was at the time of the making of the sidd com- 
plaint in the city of Toronto, In the Province of 
Uanada : and whereas before and at the time of 
the making of the said complaint upon oath as 
aforesaid, the said Bennet G. Burley was and 
Btill is within the said city of Toronto: and 
whereas upon such complaint upon oath being 
made before me as aforesaid, I did, at the said 
city of Toronto, issue my warrant for the appre- 
hension of the said Bennet G. Bariey, so charg- 
ed as Aforesaid, that he might be brought before 
me at the said city of Toronto : and whereas the 
said Bennet G. Burley was brought before me at 
the said city of Toronto under the said warrant, 
and I have examined upon oath taken before me 
at the said city of Toronto the said Walter 0. 
Ashley and other persons touching the truth of 
the said charge, and I have taken the evidence 
upon oath aforesaid of the said Walter 0. Ash- 
ley and the said other persons touching the truth 
of the said charge in the presence of the said 
Bennet G. Burley : and whereas it is proved be- 
fore me by the said evidence that the offence so 
charged in said complaint against the said Ben- 
net G. Barley is and constitutes the crime of 
robbery in the said United States, where the 
•aid offence was committed, the said crime of 
robbery being one of the crimes mentioned in 
the Treaty hereinafter mentioned : and whereas 
the said evidence so taken before me on oath as 
aforesaid is such as according to the laws of the 
Province of Canada, and according to the laws of 
that part of said Province called Upper Canada, 
would justify the apprehension and committal for 
trial of the said Bennet G. Burley, the person 
0O accused, if the said crime, of which he is so 
accused had been committed in the said Pro- 
vinoo of Canada. 



These are therefore to command you, the said 
chief constable and all other constables and 
peace officers aforesaid, and each and every of 
you, and any one or more of you, in Her Majes- 
ty's name, forthwith to take the said Bennet G. 
Burley, and him safely convey to the common 
gaol aforesfdd, and there deliver him to the 
keeper thereof, together with this warrant, and 
I hereby command yoa the said keeper to receive 
the said Bennet G. Barley into your custody in 
-he said common gaol, and there safely keep 
thim, there to remain until surrendered accord 
ing to the stipulation of the Treaty between Her 
Majesty the Queen and the United States of 
America, for the apprehension and surrender of 
ftigitive felons, signed at Washington on the 
ninth day of August, in the year of our Lord 
one thousand eight hundred and forty-two, and 
recited, or in part recited, in chapter eighty-nine 
of the Consolidated Statutes of Canada, or unUl 
discharged according to law. 

Given under my hand and seal this twentieth 
day of January, in the year of our Lord one 
thousand eight hundred and sixty-five, at the 
City of Toronto, in the Province of Canada. 
(Signed) G. DuGGAir, 

Recorder of the City of Toronto. 

The return having been read and filed, a writ 
of certiorari, tested the 28rd of January, 1864,* 
was produced, addressed to the Recorder, com- 
manding him to send all informations, examina- 
tions, and depositions taken before, or submitted 
to him, touching the commitment of Bennet G. 
Burley, chargea with robbery or piracy before 
the Chief Justice of Upper Canada or other of 
the Justices of the Court of Queen's Bench pre- 
siding in Chambers at Osgoode Hall, immediately 
after the receipt of the writ. 

This writ was issued by the clerk of the Court 
of Qaeen's Bench, and was tested in the name of 
the Chief Justice. It was returned under the 
hand and seal of the Recorder with ** all and 
singular the informations, depositions and evi- 
dence had and taken before me against the within 
named" Burley annexed thereto. 

The information was laid by Walter 0. Ashley, 
of the city of Detroit, State of Michigan, one of 
the United States of America, who swore that on 
the 19th of September, 1864, on board the steam- 
boat PhUo Paraona, an American vessel owned 
by citizens of the United States of America, the 
same steamboat then being near Kelly's Island, 
in the waters of Lake Erie, in the State of Ohio, 
one of the United States of America, and within 
the jurisdiction of the said United States, one 
Bennet G. Burley, and one Capt. Bell, with force 
and arms in and upon one Walter 0. Ashley, in- 
formant, did make an assault, and him, the said 
Ashley, did put in bodily fear and danger of his 
Kfe, and one promissory note issued by the Secre- 
tary of the Treasury of the said United States of 
the denomination and value of twenty dollars in 
use as eurreilt lawful money of the said United 
States, and being the property of Walter 0. Ash- 
ley and other persons named, from the person 
and against the will of the said Ashley did then 
and there feloniously and by force and violence 
steal, take, rob, and carry ^way. 

• A elerieal error t» "1806." 
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The depositions of Walter OU?er Ashley, of 
Dewitt Clinton Nicholls, and of Alfred Russell 
against the prisoner, and of John Murraj Price, 
of Stephen Frick Cameron, of Frank Alfrey St. 
Lawrence, of John Morrison, of Robert Kennedy, 
of Wm. L. McDonald, of Arthur S. Barnes, and 
of Wm. W Cleary, witnesses examined on behalf 
of the prisoner, were annexed to the writ of e«r- 
iiorari. 

These depositions shewed that the steamboat 
Philo Parsons was owned by the informant Ash- 
ley and other citizens of the United States, that 
this vessel was a licensed passenger and freight 
boat, and was plying between the city of Detrmt 
in the State of Michigan, and the city of San- 
dusky in the state of Ohio, and was accustomed 
to touch in this route at the Canadian port of 
Amherstbnrg, and occasionally at Sandwich, and 
sometimes at Windsor in Canada. Ashley was 
clerk on board the steamer. On Sunday evening, 
• the 18th September, 1864, she was lying at the 
city of Detroit, and the prisoner came on board 
and said to Ashley that he intended to go down 
in the morning, that three, of his friends were 
•going with him, and requested the boat might 
stop at Sandwich to take them. Ashley told the 
prisoner that if he took the boat at Detroit and 
his party were ready, the boat would call for 
them at Sandwich. The prisoner came on board 
the next morning and reminded Ashley of his 
promise. The boat was stopped at *Sandwioh, 
and three persons came on board without bag- 
gage or freight. They were well dressed in the 
<* Canadian style.'* The prisoner said his friends 
were taking a pleasure trip, and would probably 
stop at Kelly's Island. At Amherstburg twenty 
men or more came on board, roughly dressed, 
and paid their fare for Sandusky. The only bag- 
gage taken on board at Amherstburg was a large 
old trunk tied with cord. In the ordinary course 
the steamer should have reached Sandusky about 
five, p.m. Neither the prisoner nor his three 
fHends Apparently recognised the men who came 
on board at Amherstburg. The boat reached 
Kelly's Island about four, p. m., and proceeded 
south from the island towards Sandusky, Kelly's 
Island being in the State of Ohio, and about five 
miles from the main shore of the United States. 
After proceeding about two miles three men 
came up to Ashley drawing revolvers, saying he 
was a dead man if he offered resistance. Two of 
them, as Ashley thought, oame onboard at Sand- 
wich. At this time the prieoner came forward 
with a revolver in his hand, followed by from 
twenty-eight to thirty-five men, and levelled the 
revolver at Ashley, 4)rdering him into the ladies' 
cabin, where Ashley immediately went, and from 
which he saw these parties arm themselves ^om 
the trunk broughton board at Amherstburg, most 
of them having two revolvers, and some having 
hatchets. The prisoner ordered a sulky and 
some pig iron which was on deck to be thrown 
overboard, which was partly done. Two men 
guarded Ashley, and they told him they intended 
to capture the United States steamer MteMgan, 
a war vessel. The prisoner acted as one having 
authority. His commands were obeyed. Another 
steamer called the Island Queen was seised by 
the same party at Middle Bass Island, and the 
passengers were brought as prisoners on board 
the PhUo Parsons, A person named Capt. Bell 



was of the prisoner's party and gave some orders. 
He told Ashley he wanted him in the office. Ash- 
ley went there with him and the prisoner. Ash- 
ley requested permission to take off the boat's 
books. They refused. Ashley then said he had 
some private promissory notes amounting to 
about two thousand dollars. The prisoner took 
them, looked at them, and said he could not col- 
lect them, and returned them to Ashley. Bell 
then said to Ashley '*We want your money." 
He and the prisoner then had revolvers in their 
hands. Ashley swore he was in bodily fear, but 
did not consider his life in danger, if he did their 
bidding. He opened the money drawer. There 
was very little money there. The prisoner then 
said **you have got more money ; let ua have it." 
Ashley took a roll of bills from his vest pocket 
and laid it on the desk. Bell took part and the 
prisoner took part, and they took the money in 
the drawer (about $10) between thenu In the 
roll of bills taken by them there was a twenty 
dollar note of the United States, commonly called 
greebacks, issued by the Secretary of the Trea- 
sury. It was in use as lawful ourrent money of 
the United States at the time. It was legal ten- 
der for twenty dollars, and was tl^e property of 
the owners of the boat The prisoner took this 
money, as Ashley swore, against his (Ashley's) 
will. He was put in bodily fear and danger of 
his life at the time. Directly after the money was 
taken Ashley was put on shore at Middle Baas 
Island by the prisoner and Bell, and the boats 
steered for Sandusky wiih the Island Quten along- 
side, which last boat was oaat adrift in aboat 
half an hour. Some of the party said they in- 
tended to release the prisoners on Johnson's 
Island, which is in the State of Ohio, about two 
miles from Sandusky. The Michigan was lying 
off Johnson's Island, supposed to guard it. Then 
are about three thousand prisoners of war theve, 
soldiers of the Confederate States. Ashley stated 
there was a rebellion going on by the Southern 
States. He oonld not tell how many states. 
Captain Bell appeared to be in command of the 
party on board the Philo Parsons. He did net 
say in Ashley's hearing he was in any service, 
nor for what purpose he took the boat There 
were about twenty-five United States soldiers on 
board the Island Qusen^ who were captured. The 
passengers were not prevented from taking their 
baggage. Nicholls confirmed Ashley's testimony 
in most of the material particulars. He aaid 
that Bell oame to him in the pilot house, and 
said he was a Confederate officer, and seised the 
boat, and took him (Nicholls) a prisoner. But 
he also said the prisoner seemed to be the leader 
of them. He did not see the money taken, He 
heard the prisoner say, when the Island Queen 
was set adrift, that they had cut her pipes, so 
that she would sink. They had taken every per- 
son from on board her. Afterwards the PhUo 
Parsons was steered back towards Detroit. Be- 
fore this, however, it seems that some of the 
passengers who were made prisoners were put on 
shore, on the American territory. When, on the 
return, they had reached the mouth of the Detroit 
river, some of the party asked Nioholls where 
tbey were, and he told them *Mn Canadian 
waters ;" and some of them said, it was well for 
some .of the vessels near them, or they would 
board them; and they enquired if a certun 



February, 1866.] 



LAW JOURNAL. 



[Vol. L, N. 8.-87 



0. L. Ch.1 



In re Benn^t G. Burlet. 



[C. L. Ch. 



Ixanker d!d not IWe at Grosse Isle, in the Detroit 
riTer, and being told by Nicbolls that one Ites 
lived there, thej replied if it had not been so late 
they would go and rob him. A short distance 
aboTO Amherstbargh two men landed in a boat 
on the Canadian side. At Fighting Island, 
Nicholls and others, part of the crews of the 
Philo Par$oM and Itland Queen, were pnt on 
shore, and the boat proceeded to Sandwich. 
Nioholls followed her, and in two hourv got to 
Sandwich, and found her there deserted by the 
whole party, and a pianoforte, a mirror, and 
some other articles of the fumitnre belonging to 
the boat had been landed. Some of Nicholls 
clothing was also taken awaj. One of the party 
wore Nicholls' India rubber ooat The male 
passengers who were tslken were, before they 
were landed, sworn to keep silent as to the 
transactions for twenty-four hours. The females 
were asked to promise to do so, but it was not 
said in Nichoirs hearing why this was done. 
When the Island Queen was oast adrift, they 
were about fourteen miles from Johnson's Island 
as the boat would have gone. When coming up 
the Detroit river some of the party said they had 
not made much by coming down. They had in- 
tended to take the BRehigan if they could. They 
had a Confederate flag, and compelled Nicholls 
to assiiBt in raising it on the PkUo Parsons, when 
the boat was on Lake Brie, returning towards 
the Detroit river. It was put about half-way up 
the flag- staff. 

The evidence of Mr. Kussell proved certain 
papers or documents which were not returned to 
the writ of eertiorari, and were, it is presumed, 
those which were offered in evidence before the 
learned Recorder, but to the reception of which 
the prisoner's counsel objected, and were with- 
drawn on the part of thd prosecution. Mr. Rus- 
sell stated that he was an attorney and counsel- 
lor of the Supreme Court of the United States. 
He said the offences charged against the prisoner 
in the United States and now in this Province 
are the same, and are created by the municipal 
laws of that country, and are triable in the Erie 
county court of the State of Ohio, and also in 
the circuit court of the United States at Detroit 
That the crime, if tried in the Erie county court 
in the State of Ohio, would be robbery, and 
nothing else ; if tried in Detroit would then be 
the crime of robbery on the lakes. That in his 
opinion this offence, if tried at Detroit, would be 
municipal piracy, arising upon the lakes within 
the territory of the Unit^ States, and the offence 
ID such case would be a statutory offence. The 
crime of robbery, if committed on land within 
the State of Ohio, could not be tried at Detroit 
That if the acts charged here were done by the 
prisoner and others, claiming to be, or being 
Confederates, as some of the Southern States 
people are called since the civil war in further- 
ance of a hostile design against the government 
of the people of the United States, these acts 
might be treated as acts ef robbery, and would 
not merge in the offence of treason He knew 
so doctrine of merger as to crimes similar to that 
in real estate. He would regard as robbery the 
taking of the money from the party on the boat, 
although they professed and had ciril war objects 
in view, and although the other acts done were 
in furtherance of these objects. 



On the piart of the prisoner, evidence was given 
that in February and March, 1864, the prisoner 
was seen in Richmond, in Confederate uniform, 
wearing a badge of military rank. He was also 
in Richmond in May, 1868. It was proved that 
he was bom either at Qreenock or Glasgow, in 
Scotland. He was in Canada about the begin- 
ning of August, 1864 , and also in the month of 
October following. He had been a prisoner of 
war in a fort belonging to the United States 'and 
had escaped. It was also proved that at John- 
son's Island there is a military prison of the 
United States, and that there are about two 
thousand six hundred prisoners there, consisting 
principally of Confederate officers. The witness 
(Robert Kennedy) stated that he had been a 
captain in the Confederate States, and had escap- 
ed from this prison, and he was aware that an 
attempt was to be made sometime in September 
last to release the prisoners; that there is a 
Federal military force at the Island, and a gun- 
boat called the Michigan, That he was in uni- 
form when taken, and was treated, not as a rebel 
but as a prisoner of war. 

Evidence was also adduced to prove the au- 
thenticity of the documents hereafter set out. 
They were received sub modo by the Recorder, 
and were the following : 

[OOFT.] 

'' CoMrBD«RATa Statbs or Ambbkja, 
" Navt Dbpaktiust, 

** RiOHMovD, Sept 11, 1863. 
'<Sia, — Ton are hereby informed that the 
President has appointed you an Acting Master 
in the Navy of the Confederate States. You are 
requested to signify your acceptance or non- 
acceptance of this appointment ; and should you 
accept you are to sign before a magistrate the 
oath of office herewith forwarded, and forward 
the same, with your letter of acceptance, to this 
department. Registered No. The lowest num- 
ber takes rank. 

«• S. R. Malloet, 

" Secretary of the Navy. 
" Acting Master Brhmbt G. JEimtLiY, 

"C. S. Nary, Richmond, Va." 

On this there was the following indorsement : 

<• COMrBDEEATI StaTBS Of AMERICA, 

** RiOHMOND, 22nd Dec., 1864. 
<* I certify that the reverse of this page pre- 
sents a true copy of the warrant granted to 
Rennet 6. Burlev, as an Acting Master in the 
Navy of the Confederate States firom the records 
of this Department In testimony whereof I 
have hereunto set my hand and affixed the seal 
of this Department on the day and year above 
written. 

(Signed) " S. R. Mallobt, 
"Secretary of the Nary." [L. S.] 

[MAHirBBTO.] 
'* OORTBDEBATB STATES OF AMERICA. 

" Whereas, it has been made known to me 
that Rennet 6. Burley, an Acting Master in the 
Navy of the Confederate States, is now under 
arrest in one of the British North American 
Provinces, on an application made by the gov- 
ernment of the United States for the delivery to 
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that govemment of the said Bennett G. Barley, 
under the Treaty known as the Extradition 
Treaty, now in force between the.Uoited States 
and Qreat Britain. And whereas it has been 
represented to me that the demand for the extra- 
dition of the said Bennett G. Barley is based on 
the charge that the said Burley is a fogitive fVom 
justice, charged with having committed the 
crimes of robbery and piracy in the jurisdiction 
of the United States ; And whereas, it has farther 
been made known to me that tl>e accusations and 
charges made against the said Benoett G. Barley, 
are based solely on the acta and conduct of the 
said Barley in an enterprise or expedition made 
or attempted in the month of September last 
(1864), for the captare of the steamer JficAiyan, 
an armed vessel of the United States, navigating 
the lakes on the boaodary between the United 
States and the British North American Provinces, 
and for the release of numerous citiiens of the 
Confederate States, held as prisoners of war by 
the United States at a certain island called 
Johnson's Island ; And whereas, the said enter- 
prise or expedition for the captare of the said 
armed steamer Miehiffan, and for the release of 
the said prisoners on Johnson's Island was a 

S roper and legitimate belligerent operation, un- 
ertaken during the pending pablic war between 
the two confederacies, known respectively as the 
Confederate States of America and the United 
States of America, which operation was ordered 
and sanctioned by the authority of the govern- 
ment of the Confederate States, and confided to 
its commissioned officers for execution, among 
which officers is the sud Bennett G: Burley. 

*' Now, therefore, I Jeffersoo Davis, President 
of the Confederate States of America, do hereby 
declare and make known to all whom it may 
concern, that the expedition aforesaid, underta- 
ken in the month of September last, for the cap- 
ture of the armed steamer Michigan, a vessel of 
war of the United States, and for the release of 
the prisoners of war, citiiens of the Confederate 
States of America, held captive by the United 
States of America at Johnson's Island, was a 
belligerent expedition ordered and undertaken 
under the authority of the Confederate States of 
America, against the United States of America, 
and that the government of the Confederate 
States of America assumes the responsibility of 
answering for the acts and conduct of any of its 
officers engaged in said expedition, and especially 
of the said Bennett G. Barley, an acting master 
in the navy of the Confederate States. 

<* And I do farther make known to all whom 
it may concern, that in the orders and instruc- 
tions given to the officers engaged in said expe- 
dition, they were especially directed and enjoined 
to * abstain from violating any of the laws and 
regulations of the Canadian or British authorities 
in relation to neutrality,' and that the combina- 
tion necessary to eflfect the purpose of said 
expedition * must be made by Confederate soldiers 
and such assistance as they might (you may) 
draw from the enemy's countiy.' 

** In testimony whereof I have signed this 
manifestb, and directed the same to be sealed 
with the seal of the Department of State of the 
Confederate States of America, and to be made 
public. 



** Done at the city of Richmond, on this 24th 
day of December, 1864. 

'* JsmasoM Davis. 
« By the President, 

"J. P. BsNJAMnr, Secretary of State.** 

The case was, on 24th January last, argued 
before the Chief Justice of Upper Canada sitting 
in Chambers, aided by the Chief Justice of the 
Common Pleas, and Justices Hagarty and John 
Wilson, representing a majority of the judges of 
the two superior courts of common law for Upper 
Canada. 

M. C, Cameron, Q C, moved for the dist^iarga 
of the prisoner, Bennett G. Barley, on the 
halteai eorput. 

The Chibf Jtrenoi directed the return to be 
read, and the writ and return filed, which was 
done. 

Mr. Cameron — ^The return shows a warrant 
f^om the Recorder of the city of Toronto, setting 
forth an information against the prisoner for 
robbery, on the oath of Walter 0. Ashley, by 
virtue of which he (the Recorder^ had issued his 
warrant, and had the prisoner brought before 
him ; that the said Walter 0. Ashley and other 
witnesses had been examined before him, in the 
presence of the prisoner ; and that it was proved 
that the offence was robbery by the law of the 
United States ; and then the warrant sets forth, 
** That whereas the said evidence [which is not 
set out] was such as, according to the laws 
of this Province, would jastify the apprehension 
and committal for trial of the person so accused, 
if the crime of which he was so accused had 
been committed in this Province — therefore he 
commanded the constatles, &o., to convey the 
said Barley to gaol, and required the gaoler to 
keep him till surrendered, under the provisions 
of the treaty of extradiUon, or until discharged 
by due course of law." This warrant he (Mr. 
Cameron) submitted was illegal and void, on the 
grounds. 

First. — It did not show that any charge had 
been made against the prisoner in the United 
States, nor was it shown that a requsition had 
been made by the United States Government for 
the extradition ; that one or other of these pro- 
ceedings was necessary, because the treaty only 
provided for the extradition of persons charged 
with the crimes mentioned in the treaty, and the 
10th article of the treaty provided that the 
Government asking the extradition must pay the 
expense of apprehension, keeping and surrender, 
and unless some proceding was taken in the 
States to show that the charge would be prose- 
cuted and the expenses paid, the authorities in 
this country would be incurring unauthorised 
expenditure. 

Second. — The commitment should have setont 
the evidence, which it did not do. Under the 
Act, chap. 89, of the Consolidated Statutes of 
Canada, passed for carrying the treaty into effect, 
the magistrate was made jodge of the sufficiency 
of the evidence — the words there being, " And 
if on such hearing, the evidence be deemed by 
him [the magistrate! sufficient to sustain the 
charge according to the laws of this country, he 
shall," &c. But by 24th Vic, chap. 6, sec. 1, 
this provision is repealed and the following sub- 
stituted: ** It shall be lawful for such judge or 
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other officer to examine opon oath any person 
or persona touching the truth of the charge ; and 
upon such evidence as according to the laws of 
this ProTince would justify the apprehension and 
committal for trial of the person accused, If the 
crime of which he shall be so accused had been 
committed here, it shall be lawful for the judge 
or the officer to issue his warrant of oommit- 
menf' &c. Now, why was this change in the 
language of the statute made unless to avoid 
the consequence of the doubt raised by the Court 
In re Anderson^ in 11 U. C. C. P. 1, as to their 
power to reyiew the decision of the magistrate. 
There was no form of commitment giten by the 
Legislature, and the old practice was to set out 
on the face of a conyiction or a commitment the 
endence giyen ; then the warrant should show 
the eyidence, in order that the Court on habeae 
corpus should be able to see whether the eyidence 
was such as by the law of the Proyinoe would 
warrant the committal of the accused for trial. 

Third.^-The commitment should haye shewn 
an adjudication by the magistrate as to the guilt 
or innocence of the accused, which it did not, 
but by way of recital only alleged that the eyi- 
dence was sufficient to warrant his apprehension 
and oommittal. Aeoording to the form proyided 
by the English Act 8 & 9 Vic, chap. 120, which 
commenced like a formal conyiction, there was 
the expressian of the magistrate that the accused 
was guilty of the charge. This Act is not in 
force in this country ; but t)ie form showed the 
yiew of the Imperial Legislature as to what the 
magistrate should find. He referred to Reg. ▼. 
Tubbee, 1 U. C. Pr. R. 103 ; In re KemoU^ 1 U. 
C. Cham. R. 258 ; the case ot the Oheeapeake in 
New Brunswick ; and Sea. y. IHonan, 10 L. T. 
N. S. 499. 

Then as to the merits, he contended that the 
prisoner claimed that the act charged was com- 
mitted while engaged in an act of hostility, duly 
authorised by the Confederate Sutes, agMust 
the United States ; that this appeared from the 
evidence on the part of the prosecution in part, 
and completely in the eyidence for the defence. 
That assuming that the private property of any 
citisen of a belligerent state was not liable to be 
seixed by an enemy — that such seisure, if made 
while engaged in an act of war, authorised by 
the State to which he owed allegiance, or in whose 
service he was, he would not be liable, oriminally, 
for such excess, but would be amenable to his 
own State, and the party iigured would, perhaps, 
have a right to call upon the government of the 
offending party to make compensation ; or if the 
act was not in strict accordance with the usages 
of war, then he might be punished by the mili- 
tary authorities of the enemy, and denied the 
right of being held as a prisoner of war, but he 
ooald not be held in any manner responsible to 
the crimioal courts of the enemy's country. He 
contended, however, that when a declaration of 
war waa made by one State against another, it 
arrayed each individual of the one power against 
the other, and though cirilians were not bound 
to undertake any act of hostility, yet when the 
enemy or bis property fell into their hands, their 
daty to their country required them to retain it, 
and that a commissioned officer was bound by 
hta duty to despoil the enemj ; that the Philo 
I*arson9 became a lawful prize ; that it was cap- 



tured in the waters of the United States, and 
there was no infraction of any neutrality, but if 
there had been it was only the neutral power that 
could complain and not the belligerent enemy — 
that the boat becoming a prize all on board of it 
must be regarded in the same light. That on 
behalf of his client he repudiated the imputation 
that the expedition was a plundering expedition, 
and denied that his client was guilty of taking 
the money at all, the witness Ashley having mis- 
taken the person; that his description of the 
dress and appearance of the person that he said 
was the prisoner differed so much from the evi- 
dence of Nichols, the mate, that it was manifest 
they did not clearly know or recognize the pri- 
soner, and the person who took the money was 
really a, different person ; but this he (Mr. Cam- 
eron) admitted, would be a proper question for 
the consideration of the jury, and he only alluded 
to it because his client felt more deeply the 
imputation that he was guilty of the low, vulgar 
robbery, as it had been termed, than he did the 
prospect of being extradited. He contended 
that if it were admitted for the sake of argument 
that the parties engaged in the enterprise had 
violated the right of asylum, and were guilty of 
a breach of the law of neutrality, they could 
only be made responsible to the laws of this 
countiy ; that the offence would only be a mis- 
demeanour for which they could be punished 
here, and not a felony ; and that they eould in 
no manner be responsible either to the civil or 
military authorities of the United States for so 
acting. He referred to the following authorities 
to sustaiif the position assumed by him in the 
above points: The United States v. Palmer ^ 8 
Wheatn. 610 ; Twiss on International Law, vol. 2, 
pages 84, 890, 492, 441 and 602; Brown v. 
United States, 8 Cranch, 182-8. He also con- 
tended that the prisoner, as a British subject, 
could not be extradited against his own will, as 
the law did not in express terms apply to the 
subject of the party affording asylum ; that a 
subject returning to his own country could not 
be treated as seeking asylum ; that that was his 
place of domicile as a birth-right, and he was 
entitled to the protection of the law of the coun- 
try against i(hich he had not offended — crime in 
a foreign country not being a crime against his 
own ; that the Crown could not by its prerogative 
or power banish a subject, and it could not by 
treaty acquire a power that it did not possess 
before, and as the Act was made merely to carry 
into effect the provisions of the treaty, it could 
not be taken as an enactment permitting the 
expatriation of a subject That Wheaton laid it 
down at page 179, *' In the negotiation of trea- 
ties, stipulating for the extradition of persons 
accused of crime, certain rules are generally 
followed, and especially by constitutional Gov- 
ernments. The principal of these rules is, that 
a State ahould never authorize the extradition of 
its own citizens or subjects, or persons accused, 
of political or purely local crimes," That it. 
was lawful for a nation to commission the sub- 
jects of a neutral nation, or of the enemy, and 
that the persons so commissioned had all the 
rights of the native born subjects of the govern- 
ment granting the commission — Twiss, vol. 2, p. 
350. That the law was the same whether the 
belligerents were independent nations or the sub- 
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jectB of nntloDB iTignged in ciTilwar (the casd of 
the Invisible, 2 Twiss, pftge 602). That the 
language of Blackbarn, J., in the case of Tirnan, 
10 L. T. N. S. 499. was clear that If the actwaa 
a belligerent act the accased ooald not be tried 
at all, ond the case was not oi<0 that conld be 
regarded and decided by the same nxles that 
govern in the time of peace. That here Was not 
the mere right of the aconsed bat of the State 
he was serring, and to extradite him wonld be a 
most flagrant breach of otir neutrality, M Her 
Majesty's proclamation WM as mnch a contract 
ifith the Soath and North respectively as the 
treaty was with the North, and if one man could 
be given, then ten thousand might be with eqaal 
reason and propriety handed over, And thus the 
British Government would be most efficiently 
serving the North by placixlg within their ooutro 
the soldiers of the South. 

8. Richards, Q C, for the private prosecutor. 
As to the forms of the warrant ttnd other pro- 
ceedings, he submitted that they were drawn in 
strict accordance with. the provisions of the ftct 
and of the English practice. As to t)ie 2nd And 
8rd points, he argaed that it is quite sufficient 
that it appears that the complaint was made 
here. If our courts had to await such actions 
in the States before moving, the main object of 
the treaty, to secure the speedy arrest of sus- 
pected persons, would be fhistrated. He con- 
tended that the word •* any" in the treaty, means 
any person whosoever, and of course it Included 
British subjects, and all others who might com- 
mit offences proTided for in the treaty. If it 
were interpreted in any other way In order that 
British subjects might not be included, it would 
destroy the effect of the treaty. Mr. Richards 
then proceeded to review the evidence adduced 
before the Recorder for the prosecution, fVom the 
commencement to the final mooring of the Philo 
Parsons at the wharf on the Canadian ride. He 
argued from the evidence that the strongest pos- 
sible proof of robbery had been brought against 
the prisoner ; as clear a case as had ever been 
proved against highwaymen ; and consequently 
the case was strong enough to go to a jury. He 
then proceeded to show that Uie Ooyrt had no 
power to review the judgment of the Recorder, 
but should allow the matter to be decided by the 
American tribunals. With regard to the belli- 
gerent character of the prisoner, he contended 
he had failed to establish that fact satisfkctorily. 
Warfare must be carried on by the Sovereign of 
a State, and not by banditti, who upon being 
arrested would be liable to be executed. As to 
the document purporting to be a commission, 
signed by R. S. Mallory, Secretary of the* Con- 
federate States Nayy, produced by the prisoner 
to prove that he was a duly commissioned officer 
in the service of the Confederate States, it had 
not been legally proved to be genuine, as no per- 
son had come forward to testify to their haring 
seen him sign his name to it. Witnesses had 
stated that they believed the handwriting to be 
his, but that was not sufficient He applied the 
same argument to the manifesto of President 
Davis, assuming the act of Burley. No person 
had seen him sign it, but merely believed the 
signature to be his, which was not sufficient 
evidence in law. Mr. Richards continued to argue 
Uiat the robbery committed by the prisoner and 



those who acted with him Was not a belligerent 
act, or one acknowledged to be such by the law 
of Christian nations. Under these circumstances 
the prisoner should be delivered up to the United 
States, in order that he might be brought before 
a Jury for trial. He was not prepared to say, 
however, that if It could be proved that th^ 
steamer Philo Parsons had been seized for the 
express purpose of assisting the raiders in cap- 
turing the United States war steamer Michigan, 
in order that an attempt might be made to libe- 
rate the Confederate prisoners on Johnson's 
Island, that the prisoner should not be tried as a 
belligerent B ut it had n ot been proved that that 
was their intention. He also argued that during 
times of war those engaged in it had no right to 
make descents upoa pilvate citiiens and oespoil 
them of their goods. 

1%e ChisT JnsTioa said that it might as well 
be contended that a soldier who took a prisoner 
In battle had no right to strip him of his clothes 
in order to dothe the soldier who might have 
none, and in such a case as that, that the soldier 
might be tried for robbery, on the ground that 
such a proceeding would not be a legitimate act 
of war. 

Mr. Justice Haoabtt thought that was what 
the Counsel for the prosecution was endeavour- 
ing to show. 

Mr. Richards said that a soldhsr belonging to an 
to an army that was passing through an enemy*8 
eoiintry had no rig^t to leave the ranks for the 
purpose of plundering private citizens, and re- 
ferred to oases in which the Duke of Wellington 
had some of his men shot for such acts. 

n&e Cbiit JnsTioa here remarked that it ap- 
peared to htm that the case was about to turn 
on the point whether those holding commissions 
had a right to commit acts which were not re- 
oogtdsea as legitimate acts of warfare by civi- 
fized nations ; and he asked, who was to decide 
upon the case f 

Mr. Richards replied, a jury, as a matter of 
course. He next proceeded to argue that, ac- 
cording to the ruling of the Enelish courts, belli- 
gerent acts could not be originated on neutral 
territory, and consequently, as the Lake Erie 
raiders had initiated the attack in Canada, they 
were not entitled to be treated as belligerent. 
{Two Brothers, 8 C. Rob. 162.) It was absurd 
to imagine that twenty or thirty men at the most 
conld entertain any idea of capturing the war 
steamer Michigan, and subsequently rescuing the 
Confederate prisoners on Johnson's Island, when 
it was known that there was a regiment of 
Uuited States soldiers there prepared to resist 
any such attempt. He admitted, however, that 
an equal number of men might leave Lee's army 
and operate against the enemy in the neighbour- 
hood of Richmond, and be considered as engaged 
in legitimate acts of war, because war was known 
to exist there. 

He referred to Wheaton, last edn., part 4, pp. 
626, 627; Vattel book 8, cap. 16, s. 226; Whea- 
ton, part 4, cap. 2, s. 8; 8 Phillimore, 145; 
Halleck, 886. He conceded that the prisoner 
was a British subject, and so contended that he 
was bound to shew authority to make war, and 
whether he had authority or not was a question 
for a jury. The proof offered that he wore a 
oniform in Richmond in 1868—600 miles from 
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Petroit— does not prove his Btatua in Dt iroit ia 
1 864. The learned oonoiel next read the copy of 
Barley's oommisaios, dated 11 th Sept., 1868, and 
argued that it wae conditional only, and it was not. 
shewn that the oonditiea h»d been fnlfiUed. 
Besides, he drew attention to the fact that the 
oertifioate proving the oommissioa was not under 
the seal of the Confederate SUtes, but of the 
Navy Department of that SUte. He nezt ad- 
verted to the mvufesto. If prisoner had a 
oommission, it wes only in the navy, and that 
did not anthorise him to make war on his own 
acoonnt He also argaed there was no suffioiest 
proof of the seal to the manifesto, and that the 
evidence of the handwriting of Jefferson Davis 
was for the jury. Besides, he contended thai the 
manifesto was not an .adoption of the act with 
which Barley was charged by the robbery of 
Ashley: (8 Phillimore, 188.) Bat waiving thU 
he argued there was no sufficient evidence that 
the expedition ever was undertaken, made or 
attempted or commenced to capture the Miehi- 
ffon, and for the release of the prisoners at 
Johnson's Island, and the statement of Jefferson 
Davis that "it had been made known to him," 
afforded no evidence of the fact, though it was 
further stated that the operation was ordered 
and sanctioned by the authority of the Con* 
federikte Qovemment, and confided to its officMw 
for execution, of whom Burley was one; and 
that while the manifesto attempted to assume 
reaponsibility for the act, It expressly provided 
that the officers engaged were eigoined to abstain 
from violating any of the laws and regalations of 
the Canadian or British authorities in relatien to 
neutrality, an injunction which was not obnerved, 
and so the adoption could be of no avail : (Whe^ 
ton, part 4, cap. 2. ss. 4, 6.) There was nothing 
to show that the taking of the money from Ash- 
ley was in aid of the operation. The oonduet of 
the prisoner and those with him was inoonslstent 
with the pretence of their doing a belligerent act 
At all events, there was so much doubt about it 
that the case should be sent for trial, and cannot 
be tried here. They were no part of an itrmy. 
They were far from the theatre of military oper- 
ations. There was not the preparation nceessary 
l»oneetly to attempt the capture of a war vessel 
having 14 guns, like the Michigan. The prisoner 
nasi be sent for trial to the foreign couutiy, and 
we must assume that he will be fairly tried there, 
and if entitled to an acquittal will be acquitted : 
(Jn r4 Anderson, 20 U. 0. Q. B. p. 124.) 

B^ht. A. EarrUon appeared for the Orewn. 
He would first address himftelf to the argument 
that the prisoner, as a British subject, did not 
come within the treaty. 

Gbmf JusTioi Dbapxr said he thought It was 
unnecessary further to discuss that point, as he 
had made up his mind upon it. 

Mr. Harriton understood by that that his lord- 
ship thought the prisoner was within the treaty. 
(Chief Justice Draper assented.) Then as to the 
three objections to the warrant. First, that It 
was defective, because it did not set forth the 
evidence upon which the extradition of the pri- 
floner was demanded. Neither the treaty nor 
the statute gave any form of warrant and if the 
judges had no power to weigh the evidence, j&e 
(Mr. Harrison) &iled to see any reeeon for set- 



ting forth the evidenoe in the warrant Mr. 
Cnmeron had quoted the Imperial Act, 8 & 9 Vic. 
0. 121, but that does not require the evidence to 
be set forth in the warrant, it merely gives the 
form to be used when the magistrate committed 
a prisoner, ami the Qovemor was called upon to 
act on his decision. Next, it was objected to the 
warrant that it does not show any warrant antece- 
dent to the notion of the magistrate. He (Mr. 
Harrison) would direct the attention of the 
Court to the Cact, that the treaty made no 
i«fwence to any antecedent authority. By the 
tipaty the magistrates of the respective countries 
hnd power to hear evidence and commit The 
^perial Act 6^7 Victoria created something 
tj^t was not in the treaty, and gave colour to the 
angnment of Mr. Cameron ; for it provided that 
it should be lawful for one of Her Majesty's Chief 
Secretaries of State to require magistrates to act, 
and thereupon it should be lawful for the magis- 
tfntes to act But this statute gave our Legis- 
lature power to devise machinery for the purpose 
of carrying Tout the treaty, and the judges 
would remark, that in the recital of our Act, 12 
Yio. cap. 19, it was set forth that to require the 
aoUon pf theQovemoHJeneral (equivalent to the 
action of a Secretary of State) before an accused 
person oould be arrested, would, by reason of the 
delay, enable ftigitives to escape, and so defeat 
the treaty. Then it was contended that it should 
be shown there was a charge laid in the United 
States. That point has already received ac^udi- 
cation. (In re Anderson, 11 U. C. C. P. p. 68.) 
In that case Chief Justice Draper said it was plain 
that the proceedings for the arrest of a party, 
with a view to his surrender, might be com- 
menced in this Province. Something had been 
said about a charge laid in the United States 
which differed from the one here. His learned 
friend objected to the evidence, and it had been 
withdrawn. (Mr. Cameron disputed this asser- 
tion, and proceeded to read the evidence given 
before the Becorder by Mr. Russell^ the U. S. 
attorney.) &Ir. Harrison contended that this 
fully bore out his assertion. There was no evi- 
denoe that a different charge had been preferred, 
but even if there were, it would not alter the 
case here, because we had power to initiate pro- 
eeedinge under the statute. The next question 
was as to the right of the Court to read the 
evidence taken before the Becorder. On habeas 
corpus the Court may say if there is any evi- 
dence, but if any, the Court will not weigh it 
That wa» the deliberate decision of the Court 
in the case of JSmilif Munro, 23 U. C. Q. B. p. 
60. In ex parte BesseU, 6 Q. B. , the court decided 
that they had no power to look at the evidence 
to see whether in it there was authority to com- 
mit He referred to Chief Justice Robinson's 
judgment in the Anderson case. 20 U.C. QB. 164, 
&o. ; to the language of Cromptoo, J. in the John 
Q. Gerxty case, 10 L. T. N. S. 601 ; and to the 
Chesapeake New Brunswick case, p. 46. But sup- 
pose the Court were to look at the evidence, for 
the purpose of seeing whether the magistrate 
came to a proper conclusion, the treaty and the 
statute merely provided that he should receive 
the evidence of criminality, and not evidence of 
exculpation. The moment the Court went into 
this latter, the question of intent was raised, 
which a jnxy alone could decide. The learned 
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counsel had sabmitted this objeotiofii to his hoaor 
the Recorder, and he begged to submit it to this 
Court. He contended that the only eYidenoe 
the Court oould look at was the efidenee for 
the prosecution, because the statute spoke only 
of efidenee of *' criminalitj," and because the 
statutes spoke of nothing but tUs particular kind 
of eyideDce. The moment the Court went Into 
the consideration of CTidence for the defence, 
thej began a trial of fact, to which they were not 
competent. But did the facts show an act of war 
or an act of robbery? He started with tfaUi 
axiom, that no use could be made of neutral te(^ 
ritory for the purposes of war, and that if any 
use were made of It for ofVensiTe purposes, that 
was not an act of war. Mr. Richards had ehowii 
by authorities that if the act of capture were 
commenced from neutral territory, there had 
been no legal capture; that in fact there had 
not been an act of war. 

Mb. JrsTioa Riohaeds. — ^Tou must not loee 
sight of- the fact that all that is said on that 
question is for the purpose of determining what 
the consequences of that act in a neutral terri- 
tory are. 

Mr. Harriaon. — But It shewed that under these 
circumstances, there was not an act of war. If 
it was, then the responsibility was shifted fh>m 
the indiTidual to the State. But he contended 
that these cases of capture decided that where 
any act was commenced on neutral territory, it 
was not an act of war. (See Santitaima THai- 
dad, 7 Wbeaton 288 ; also 9 Trench 869 ; Sania 
Maria, 7 Wheaton 490; Grand Per§, 4 Wheaton 
471 ; Diana AUora, 4 Wheaton 571.) What 
constituts an act of war, is a question of 
law. In this case the prisoner took upon him- 
self the responsibility of shewing that what 
he did was an act of war. He must do that 
beyond all question. Now, when a man acted 
under authority, this other question also arose — 
did he do so honestly or not? That being 
settled in the affirmative, we must then fiud 
whether the acts he did were acts of war. But 
the question quo animo is peculiarly a question 
for a jury. {Re^. v. Hare, I Leach C. C. 270 ; 
In re Anderton, 11 U. C. C. P. 60, Draper, C. J. ; 
In re Kane, 11 How. U. 8. 110, Catron, J. ; In 
re Colline (the CkeeapeaJke case) p. 86 ; Opinions 
of the Attorneys-General of the United States, 
204, 211 ; In re Bamett, 11 L. T. N. 8. 488). He 
(Mr. Harrison) laid down this proposition— that 
taking property by force ftrom the person of 
another was robbery. The exception Vas when 
it was taken for purposes of war. The Duke of 
Wellington, when in Spain, hanged ineu who 
committed robbery. They were tried by court- 
martial ; but this did not prove that they would 
not have been amenable to the civil tribunals of 
the country. AUhoagh a man had a commission 
he might still commit 'an aot of piracy, for he 
miffht act dishonestly ( United States v. Clintoek, 
5 Wheat 144). It is not enough for those rep- 
resenting the Southern Government to say that 
such things were done at Savannah and New 
Orleans by the United States officers. We had 
to look at these things as neutrals. There was 
no reason if they did wrong there why we should 
countenance wrong here. But he (Mr. Harrison) 
begged again to call the attention of the court to 
the fact that the moment we got into this diseuA- 



slon, we found ourselves trying a question of 
fact. Nest referring to the manifesto of Mr. 
Jeffsrsou Davis, the learned counsel contended 
that it did not prove an antecedent authority ; 
that it merely said aa auChority for a certain 
expedition had been given. But accepting it 
for what it was worth, it said to the prisoner 
««Toii must not violate neutral tenritory." 
Plainly then, he had exceeded his authority. He 
was authorised to do a certain act, provided he 
did not violate neutral territory. But he did 
violate neutral territory, therefore he was not 
authorised. Haring exceeded his authority, he 
was a wrong-doer ah miiio. But however thia 
might be, the laws of war exempted private pro- 
perty. (See Lmeae t. Bruee^ 4 American Law 
Register 98; Jfojtyn v. FabtyoM, Cowp. 180). 
As to the question of ratlfieatioo, he (Mr. Harri- 
son} contended that the Southern Government 
eould not discharge the prisoner fhim his obliga- 
tions. The ratification might make the Southern 
Qovemment responsible ae accessories after the 
fact, but it could not relieve the prisoner of hla 
responsibility if he had committed a criminal act. 
The learned counsel eoncluded by referring the 
court to the reeult of McLeod*t case (6 Web- 
ster's Works 247 ; 25 Wendell 483) to shew thai 
we have ne reason to doubt but that prisoner 
will get a fhir trial in the United States, and 
argued that so long as the treaty existed we are 
bound to believe he will; for the treaty is based 
on the confidence which each nation places in the 
honest and impartial administration of justice by 
the other. 

Jfr. Camertm briefly replied, and in answer to 
the remarks of Mr. Richards with regard to the 
sinignifieant force that pretended to attempt the 
capture of the steamer Mitkigan^ said that the 
number of cutlers who were ready to assist in 
the enterprise had not been ascertained, and that 
Mr. Richards appeared to forget that there were 
also on the island no less than twenty-six hund- 
red Confederato prisoners ready to assist their 
friends, and that they knew the attempt was 
about to be made to liberate them. He contended 
that the belligerent character of the prisoner had 
been frilly proved, and said that the British Gov- 
ernment was bound as firmly to uphold the Con- 
federate States in their belligerent rights as it 
was to carry out the provisions of the Ashbnrton 
Treaty with the United States of America. He 
cited Twiss 441, 442. 

Drapbr, C. J.— Mr. Cameron objected to the 
sufficiency of the warrant and to the sufficiency 
of the evidence adduced before the Recorder to 
justify or sustain the warrant. 

As to the warrant, he contended that it ought 
to set out the evidence upon which it was issued ; 
that It should show that the Governor General 
authorized and directed the Recorder to take 
proceedings ag(unst the prisoner, or that a pro- 
ceeding against him had been originated in the 
United States. 

I think none of these objections are sustain- 
able. The authority of the Recorder is derived 
from and under the second section of chap. 6 of 
the Prorinoial statute 24 Vic, which enacts that 
<« upon complaint made upon oath or affirmation 
(in cases where affirmations can be legally taken 
instead of oaths) charging any pereon found with- 
in the limito of this province with haring com- 
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mltted withlA the jarisdioiion of the United 
States of Amerioa soy of the crimes enamerated 
or provided for by the traaty, it shall be lawful 
for any (oertain jadgesand officers* among whom 
is the Recorder) to issue his warrsat for the ap- 
prehension of the party so charged, that he may 
M bronght before snoh jndgo or other offioer, 
and npon the said person being bronght before 
him under the said warrant, it shall be lawful for 
such jndge, &c., to eiamine upon osth any per- 
son or persons touohing the troth of such charge 
and ^on tuck evidence as according to the laws 
of thio Province would jueUjy the appreJunaion 
and committal for trial of the person so accused 
if the crime of which he shall be so accused had 
been committed therein, it shall be lawful for 
such judge or other officer to issue his warrant 
for the commitment of the person so charged to 
the proper jail, there to remain until surrendered 
aeoording to the stipuladon of the said treaty, 
or until disoharged according to law, and the 
Judge shall thereupon forthwith transmit or deli* 
yer to the €k>Yernor a copy of all the testimony 
taken before him, that a warrant may issue upon 
the requisition of the United States for the sur- 
render of such person pursuant to the said 
treaty." 

Nothing in this act otAtained requires that the 
evidence adduced against the accused should be 
set forth in the warrant of commitment, and re- 
ferring to the forms in use or directed by statute 
to be used in other oases of alleged crime, they 
do not contain the CTidenee by which the charge 
is so fsr supported as to justify a committal. The 
form given in the act of the Imperial Parliament 
8 & 9 Vic. chap. 121, does not render it neces- 
sary; and as to this branch of the question, it 
states, ** forasmuch as it hath been shown to me 
upon such CYidence as by law is sufficient to jus- 
tify the committal to jail of the said A. B.. pur- 
suant to an act, &o., entituled, &c., that the said 
A. B. is guilty of the said offonce." The present 
commitment runs thu^ : ''And whereas, the said 
eridenoes so taken before me upon oath as afore- 
eaid, is such as according to the law8,.^« (fol- 
lowing the language of the statute.) I take.it 
that tiie word ** forasmuoh" is as much a word 
of recital as the word '* whereas." Each word 
as used inyoWes the assertion of the fact as re- 
dt^, and that fact is that such oTidenoe as the 
law renders necessary lias been adduced before 
tbe officer issuing the warrant. 

The statute itself affiirds a complete answer to 
the other objectiona-^for it gives the authority 
to arrest and commit without the previous inter- 
vention of the Qevernor Oeneral and without 
requiring any previous proceedings in the United 
SUtes. 

Then, upon the sufficiency of the evidence to 
Justify the apprehension and committal for sur- 
render of the prisoner. 

Before discussing this, I must observe that I 
know of no authority — ^nor of any practice so 
established as to be deemed recognised as autho- 
rity—for issuing a writ of cerUorofi in vacation, 
returnable before a jndge in Chambers. The 
writ is, I believe, one which must be returnable 
before the court in bane, and the form of it, as 
given in the books, at which I have looked, is 
always so, and in criminal oases in England it 
fonnerly, and I apprehend still, isenee only out 



of the court of Queen's Bench, and is made re- 
turnable on a day in term, ** before us at West- 
minster," or <* before us, wheresoever," &o. I 
mention this to prevent this case being drawn 
into a precedent, so far as I am concerned. No 
objection is raised by the counsel for the prose- 
cution, and they have discussed the evidence as 
if regularly brought under consideration. I have 
no 4oubt writs of certiorari have been issued in 
a similar form before, in this Province, without 
objectVona-*but they are not warranted by Eng- 
lish praotice. The teste of the present writ is 
also erroneous (1864 for 1865), but the mistake 
becomes of no eonsequenoe. 

The first point taken was that it appears that 
the prisoner is a native-bom subject of Her Ma- 
jesty, and therefore does not come under the ex- 
tradition treaty, or the statute passed to give it 
effect Reference was made on this subject to 
statute 81 Car. 2, ch. 2, sec. 12. This objection 
was disposed of during the argument. The sta- 
tute 24 Vic. is large enough to embrace all per- 
sons, subjects, denisens, or aliens, who have 
committed the crimes enumerated, in the United 
States and who are found in this Province. It is 
sufficient to read the 12th section of tbe 81 st Car. 
2nd, to see that it oan have no application to a 
proceeding like the present. 

It was further objected that the prisoner is 
proved to be an officer in the serrice of the 
Southern Confederacy ; that there is an existing 
state of war between that Confederacy and the 
United States of America ; that this state of war 
gives rise to, as between the belligerents them- 
selves, certain rights aoknowledged by the law 
of nations, and among them an immunity as re- 
gards all acts of hostility done either. in the 
enemy's country or against tbe lives and property 
of the enemy's subjects and citizens ; that the 
aot charged as robbery was an oct done in the 
prosecution of lawful hostilities — and though 
committed within the territory of tlie United 
States, was not a crime against the municipal 
laws of that country ; that Great Britain has 
recognised this state of war, and has, by a decla- 
ration of neutrality, admitted the existence in 
each, of those rights which belong to belligerents. 
Hence it is argued that the judicial authorities of 
this oountry cannot treat such acts, as the pri- 
soner is charged with committing under the dr- 
oumstauces, as appearing as orimes suoh as the 
extradition treaty was intended to apply to. 

Suoh, concisely stated, I understand, are the 
grounds of the applioation for the prisoner's dis- 
charge, -for the purpose of a deoision. I assume, 
though I do not adjudge, that the evidence is 
properly before us, and that a deoision must be 
founded upon a careful examination and consid- 
eration of the whole of it. 

It is established that the alleged state of war 
exists. The Queen's proclamation puts the ques- 
tion at rest, while it recognises and declares the 
obligations arising fh)m the neutrality to be 
observed by the Queen's subjects towards the 
belligerents. 

Then the particular facts set forward appear 
to be that the prisoner is a British-born subject, 
who, by entering into the naval or military ser- 
rice of one of the belligerents has contracted 
engagements at variance with his proper duty as 
a British subject. It is asserted on his behalf, 
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that, baTiDg been a prisoner of war, in the 
United States, he made his escape ; he is proTed 
to have been in this provinoe in Aagnst, 1864 ; 
and in September of that year he was in the eity 
of Detroit, within one ef those States in an appa* 
rently oivil oharaoter. While there, and reeeiy- 
ing the protection of the laws of that ocuntry, he 
owed, according to onr law, a temporary alle* 
giance, and might, by Tiolatiag it, faaTe been 
guilty of treason. He cannot, I think, be heard 
to say that he was not in that sitoation while 
living peaceably in Detroit for a greater or less 
time. 

Dressed as a ciyilian he comes on board an 
American steamboat, which was engaged in pri- 
vate trade. If he came armed, his weapons were 
concealed. At his request, the yessel is stopped 
at a port within British territory, where three 
other persons come on board and join him. They, 
too, like himself, appear to be travel lers, and 
were secretly armed, if they were armed. The 
steamboat touohed, in her nsnal conrse, «t 
another British port, where twenty or thirty 
more men in the dress of priyate citiieos, and 
unarmed, oame on board, bringing with them a 
chest, or trunk, in which, as subsequently ap« 
peered, there were fire*arms and hatchets. 

When the yessel had proceeded some distance 
within the United States territory, the prisoner, 
aided by the parties who came on board from the 
British territory, seised the steamboat, and then 
the prisoner and one of his assoeiates, by force 
and terror, took from Ashley property belonging 
to him and his co-proprietors of the boat These 
parties also took possession of another steamer, 
from which they removed every person, and took 
her with them a short distance and cast her 
adrift, having, it is said, scuttled her. They did 
not approach Johnson's Island, where the pri- 
soners taken from the Confederate forces were 
confined, and off which the United States steamer 
Michigan was said to be within some miles, how 
near not appearing, but turned back towards 
Detroit and landed on the Canada shore, keeping 
the property they had taken from Ashley, and. 
removing from the boat some other property be- 
longing to its owners. Soaoe of the parties had 
declared their intention of capturing the Michi* 
gan and releasing the prisoners—but these are 
the acts done by them, while some ef them made 
inquiries and spoke of what they would desire to 
do, in a manner indicating views of private pil- 
lage, other than of warlike enterprise. 

But, conceding that there is evidence that the 
prisoner was an officer in the Confederate service, 
and that he had the sanction of those who em- 
ployed him to endeavor to capture the Michigan 
and to release the prisoners on Johnson's Island, 
the manifesto put forward as a shield to protect 
the prisoner from personal responsibility, does 
not extend to what he has actually done— nay 
more, it absolutely prohibits a violation of neu- 
tral territory or of any rights of neutrals. The 
prisoner, however, according to the testimony, 
was a leader in an expedition embarked surrep- 
titiously from a neutral territory— his followers, 
with their weapons, found him within that 
territory, nnd proceeded thence to prosecute 
their enterprise, whatever it was, into the terri- 
tory of the United States. Thus assuming their 
intentions to have been what was professed, they 



deprived the espedition of Hie character ef lawfid 
hostility, and the veiy eommencesMnt and sm- 
barkation of their entarpriae was a violation ef 
neutral territory, and contrary to the letter and 
spirit of the manifosto produced. 

This gives greater reason for carefully enquir- 
ing whether, looking at the whole case, the 
alleged belligerent enterprise was not put forwaid 
as a pretext to cloak rery different designs. 

Taken by themselves the acts of the prisoner 
himself clearly eatablish a yrima facie case of 
robbery with violence-^t least according to ow 
law. The matter alleged to deprive the prisoner's 
acts of this criminal character are necessarily to 
be set up by way of defence to the change, and 
involve the admisrion that the prisoner commit- 
ted the acta denying their criminality. Assuming 
some act done within our Jurisdiction, which, 
unexplained, would amount to robbery— if ex- 
planations were offered, and evidence to support 
them were given at a preliminary investigation, 
the accnaed could not be diseharged— the case 
must be submitted to a jury. This case cannot, 
from ito very nature, be invsestigated before our , 
tribunals, tot the act was committed within the 
Jurisdiction of the United States. Whether those 
facts necessary to rebut Xh» prima facie case, can 
be proved, oan only be determined by the courts 
of that coontry. We are bound to assume that 
they will try and decide it justly. 

I do not, on the whole, think the prisoner is 
entitled to be discharged. 

I should add, that, considering the nature of 
the questions to be determined, I requested the 
learned Chief Justice of the Common Pleas, and 
my brothers Hsgar^ and John Wilson, who were 
all, at the moment, within reach, to sit with me 
and aid me with their opinions. They very 
kindly complied with my requeet, and are pre- 
pared to express their views. I am sustained by 
their concurrence in the conclusion at which I 
have arrived. 

RiOHAans, a J.— I fail to see anything in the 
statute requiring that the evidence should be aet 
out in the warrant. It says: «' Upon such evid- 
ence aa according to the laws of this Provinoa 
would Justify the apprehension and committal 
for trial of the person accused, if the crime of 
which he was so accused had been committed 
herein. It ehall be lawful for such judge or other 
officers to issue his warrant for the eommitment 
of the person so charged to the proper gad.*' 
The warrant in effect states that the Recorder 
bad examined eertain persons on oath tonobing 
the charge of robbery, and the evidence waa 
such as according to the laws of this Province 
would justify the apprehension and committal 
for trial of the prisoner, if the crime had been 
committed within this Provino. 

I see no reason why the evidence should be 
set out in a warrant of this kind more than in 
any other warrant. If the court before whom 
the prisoner is brought should require the evi> 
denoA in order to see If there is enough to justify 
his committal, they may direct it to be brought 
before them. If enough be stated in the war- 
rant to show that the Judge had jurisdiction to 
enquire into the offence, that is all that is neces- 
sary. It is not contended that in any other 
respect the warrant ie defective, except in not 
setting out the evidence or showing an acQadioa- 
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tioB u to its eifeot The recitals I think roffi- 
oieslly state the effeet ef the evidence and the 
deoiei«n of the Beeerder tfaweoa. 

There Is no doubt that nader the loiperial 
stalttte passed to carry ont the provisions of the 
trealy, tery different proeeedinge are necessary 
to arrest a person who may hste committed a 
orime in and fled fTom the United States. The 
proceedings required by that act had been found 
to be so ineonTcnient that it became desirable to 
substitute other enactments in lieu of the Im- 
perial statute. The preamble of our statute, 12 
Tic, Sap. 19, refers especially to the incouTe* 
niencies of requiring the warmat to issue by the 
GoTemor, to signify thttt a requisition had been 
made bv the authority of the United States for 
the delrrery of the ovender, and to require all 
Justices, &e., to gotem tbemselres accordingly, 
and to aid in apprehending and coaunitting to 
gaol the person accused^ for the purpose of 
being deliTcred up to justice, according to the 
protiBions of the treaty. After further declaring 
it expedient to make proyision for carrying the 
trea^ into complete eff^ot within this Prorince 
by the substitution of other enactments in lien 
of the Imperial Ao^ the Legislature proceeded 
to pass the statute of 1849, which was amended 
by the act of 1861, and by both these enact- 
ments the initiatory proceedings to arrest a 
fugitiye firom justice from the United States 
may be taken without any warrant from the 
QoTcmor. 

The effectlTC words of the last Act are that 
upon complaint, made uoder oath, charging any 
perton found within the limits of this Prorince 
with baring committed within the jarisdiotion of 
the United Stales of America any of the crimes 
enumerated in the treaty, it shall be lawful for 
any Judge, &o.. Recorder of a city, &o., in 
this Prorince, to issue his warrant for the ap- 
prehension of the person so charged, that he 
may be brought before such Judge or other 
officer, and upon the said person being brought 
before him under the said wairant, it tshall be 
lawful for such Judge, &o., to examine upon 
oath any person or persons, touching the truth 
of such charge, and upon such eridenoo as, ac- 
cording to the laws of this Province, would jus- 
tify the apprehension and committal for trial of 
the person so accused, if the crime of which he 
ahall be so accused had been committed herein, 
it shall be lawful for such Judge or other officer 
to issue his warrant for the commitment of the 
person so charged to the proper gaol, there to 
remain until surrendered according to the stipu- 
lation of the treaty, or until discharged according 
to law, and the Judge, ftc, shall thereupon 
forthwith transmit to the Qoyemor a copy of all 
the testimony taken before him, that a warrant 
may issue on the requisition of the United States 
for the surrender of such person, pursuant to the 
aaid treaty. 

By the Imperial Statute, on the requisition 
being made by the authority of the United 
States, the Secretary of State or person admin- 
istering the goyemment in any colony of Her 
Mideety, by a warrant under his hand and seal, 
ia to signify that such requisition has been so 
made, and to require all justices, &o., to goyem 
thamselyes accordingly, and to aid in apprehend- 
ing the person so accused. The act then proceeds 



— ** and thereupon it shall be lawful for the jus- 
tioe, Ac, to examine persons under oath touching 
the trutii of the charge, and upon such eyidence 
as would justify ti»e apprehension and commit- 
ment for trial of the accused, to issue a warrant 
for the apprehension of such person, and also to 
commit the person so accused to gaol, there to 
remain until delivered pursuant to tuck requisition 
as aftyrasaid." 

Mr. Justice Rickey, in the Chesapeake case, 
whose able Judgment I haye perut^ed with great 
interest, decided on the effect of the English 
statute, which is yery different from ours, on 
this point By the English Act the requisition 
is necessary to authorise the warrant of the 
Secretary of State or Goyetnor, and that war- 
rant is a condition precedent to the issue ef a 
warrant by the justice to apprehend or to com- 
mit the party accused, and when committed he 
is to remitin in custody until deliyered pursuant 
to the requisition. 

Our statute on the contrary, was intended ex- 
pressly to render the warrant of the Goyernor • 
unnecessaiy ; and when the person is committed 
by the judge, &c., ia this Prorince, he sends a 
copy of the eridenoe to the Goyernor, that a 
warrant may issue upon the requisition of the 
United Stales goyemment for the surrender of 
such person pursuant to the treaty. It does not 
necessarily follow from the words of our act that 
the requirition must prscede the arrest or com- 
mittal of the person accused. 

If it were necessary to make the requisition by 
the authority of the goyemment of the United 
States befbre arresting a person who baring com- 
mitted a crime there, flies to this country, he 
might escape entirely before he could be arrested. 
The delay in obtaining the requisition might be 
so great that the criminal would haye left the 
Proyittce, and perhaps this continent, before he 
could be arrested, though the most clear and 
positiye eridenoe could be procured on the spot 
to show that he had committed the offence. I 
tMnk our Legislature intended to remedy this 
eril, and that the act they haye passed has done 
so. The prorision of the treaty for the payment 
of the expenses of the apprehension and dellyery 
of the fugitiye by the party making the requisi- 
tion and recefylttg the fsgisiye, can be Kterally 
carried out by ealKng on the United States go- 
yemment to pay such expenses when they make 
the requisition and receiye the fugitiye. By 
making the requisition they assume the respon- 
sibility of paying the expenses of apprehending 
as well as detiyering him. 

I do not see sufficient reason to hold that the 
arrest or warrant of commitment is bad for not 
showing a requisition from or on behalf of the 
United States goyemment for the delirery of the 
prisoner, as a person charged with the offence. 
If the eridenoe shows he has committed the 
offisuce under our statute, he may well be com- 
mitted until surrendered. 

This brings me to another ^objection, that the 
prisoner was charged in the'United States with 
the olFsnoe of piracy, and that he cannot now be 
committed for the crime of robbery. The charge 
made in this Prorince, under which the prisoner 
was arrested, was robbery. If the requisition 
on behalf of the United States goyemment be for 
his extradition for the crime of piracy, I have 
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DO doubt that he cannot be sarreiidered under the 
warrant of eommitment before ub. He may ha?e 
been guilty of the orime of piraoy in the United 
States, but as this charge is one of robbery, the 
fact that he was charged with piracy there, can- 
not prevent his being surrendered for robbery, if 
such an offence be charged and proved against 
him here as having been committed there. 

When the requisition is made, if his surrender 
is demanded for any other offence than the one 
charged against him here, and for which he is 
committed, as already remarked, it most be re- 
fused ; and when surrender^ I apprehend that 
the United States government would, in good 
faith, be bound to try him for the offence upon 
which he is surrendered. 

As to the merits, I think the judges of the 
Superior Courts may consider if there is suffi- 
cient evidence to justify the committal of the 
prisoner. The cases referred to by Mr. Cameron 
are, in my judgment, authority for this point, 
and the words of the sUtute of 1861 are more 
in accordance with this view than those in the 
act of 1849. By the act of 1849, It is provided, 
•« if on such a hearing, the evidence be deemed 
sufficient by him (the magistrate) to sustain the 
charge," he was to commit the offender. Under 
the act of 1861, the words used are, **and upon 
such evidence as, according to the laws of this 
Province, would justify the apprehension and 
committal for trial of the person so- accused," he 
is to issue his warrant. 

I tiiink the right of the court to review the 
decision of the officer who issues the warrant to 
the extent I have stated, is sustained by general 
principles of law as well as by the authoritiee 
referred to, and it is one which it is not desirable 
should be taken away. The sending of any man 
out of the country under a constitutional govern- 
ment is a grave exercise of power, and ought 
not to be permitted unless the right to do so is 
established in the clearest manner. And when 
this right extends to delivering over any of the 
Queen's subjects to a foreign power, though 
charged with a crime, as I am satisfied it does 
under our statute, it is not going an unreason- 
able length to assert that the subject has the 
right to have it placed beyond reasonable doubt 
that the evidence given to sustain the charge is 
sufficient, in the judgment of , the superior tribu- 
nals of the country, to warrant such proceedings 
being legally Uken against him. 

As to the ground taken by the prisoner's 
counsel that he, being a natural born pubjcct of 
Her Majesty, does not come within the provisions 
of the treaty, and therefore cannot be surren- 
dered, I think it would manifestly frustrate, in 
many instances, the object of the treaty, if such 
a doctrine were allowed to prevail Suppose any 
one of the many British subjects domiciled in the 
United States were to commit the crime of forgery 
or arson, and then to fly to this country, ought 
we not to surrender him on proper evidence of 
his guilt ? As we have no means of punishing 
him here for such an offence, it would seem like 
affording impunity to crime to say that he should 
not be surrendered. Then take the case of 
American citizens domiciled here- (though not so 
numerous a body as British subjects i^esident in 
the United States) if they committed any of the 
cnm^B in this country mentioned in the treaty, 



they might equally eaci^ punishment if th^ 
could merely past over what in many parti of 
the country is an imaginary line. When the in- 
tercourse between two eonntriea is so great u 
between Great Britain and the United Stata»— 
countries having a common language and laws, 
and institutions in many reepects similar, it may 
well be considered that the executive govern- 
ments who negotiated the treaty, and the legis- 
latures which have passed laws giving effect to 
it, intended what the treaty and those laws 
affirm, namely, that «iU persons who commit cer- 
tain crimes in one country, and tj to the other* 
shall be surrendered on a proper demand, and 
that any persons whose extradition shall be de- 
manded, who shall be found within (the limits of 
this Province) the territories of Her Mijesty, 
shall be committed to jail, &o., to be surrendered. 

Whatever may be considered to have been the 
general rule in relation to a government surren- 
dering its own subjects to a foreign government, 
I cannot say I have any doubt, that under the 
treaty and our own statute, a British subject who 
is in other respects brought within the law, can- 
not legally demand that he ought not to be sur- 
rendered merely because he is a natural bom 
subject of Her Majesty. 

As to receiving evidence on behalf of prisoners 
against whom charges are made as fugitive 
offenders, J do not see why the same course 
should not be pursued as in the ordinary exami- 
nation of persons charged with offences commit- 
ted in this Province. In Wise's Supplement to 
Burn's Justice, edition of 1852, it is recommend- 
ed that such eridence be taken, if offered. The 
observations of various judges are therein refer- 
red to as recommending it, and the opinion of 
the present Chief Justice of England, when at 
the bar, in favor of that course, is given. One 
ground on which he based his recommendation 
was that the Imperial Act then in force, relative 
to duties of Justices of the Peace out of SessionB, 
similar to our Provincial Statute of Canada, cap. 
102, sec. 80 directed the magistrate to take the 
statement on oath or affirmation of those who 
know the facts and circumstances of the case, 
and to put the same in writing. The words of 
our statute 2 4 Vic. cap. 6 are, "to examine upon 
oath any person or persons touching the truth of 
such charge." This language would, in my 
judgment, authorize the examination of the pri- 
soner's witnesses as much as that used in the 
section quoted from the Con. Stat. Can. cap. 102. 

It does not follow, however, that because the 
magistrate receives the evidence of the prisoner 
he must try the case and decide upon it from the 
weight of evidence, or in any such view. It may 
be that the evidence produced will satisfy all 
parties that the accused is innocent, and it may 
not be considered as at all favorable to him. 
After receiving the evidence, the magistrate caa 
then decide whether in his judgment the prisoner 
ought to be committed for trial or not. 

I believe I have expressed my opinion on moa^ 
if not all of the preliminary questions raised in 
the discussion of this matter, and the most im- 
portant one for the prisoner yet remains to be 
disposed of, vis. : Is there such evidence touoh- 
ing the charge of robbery against the prisoner as 
would justify his apprehension and comoiittal for 
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trial if the crime of whioh he la accased had 
been committed here ? 

Taking the eyidenoe addaced against the pri- 
soner, there seems to have been safficient to war- 
rant his committal. Then, has he shown by eri- 
dence what ought to relicTe him from the charge 7 
Assuming, for the present, the position taken 
by the prisoner's oonnsel to be correct, that we, 
as belonging to a nentral nation, who hare ack- 
nowledged that those who are contending against 
the reoogniied goTernment of the United States 
are belligerents, by snch acknowledgment hare 
placed them as to all hostile acts against the 
United States goYernment in the same position 
as if they were a reeognixed government; and, 
farther, assuming for the present, that an enter- 
prise to capture Uie steamer Mtehigwi and release 
the prisoners confined on Johnson's Island, 
undertaken by twenty-fi?e or thirty men, would, 
in the then statw of affairs on Lake Erie and its 
Tioinity, be a lawful and proper belligerent act, 
does the eyidenee on behalf of the prisoner show 
that he was engaged in such an enterprise ! 

The facts urged on his behalf, as appearing 
fnna the evidenoe, I understand are these : 

That there was a large number of prisoners, 
between two and three thousand, confined on 
Johnson's Island, in Lake Erie, at the time the 
I*kih Partona steamer was captured by the party 
with whioh the prisoner was said to have been 
eonneoted. 

That the steamer Mithigan was also stationed 
in the ricinity of that island. 

That two of the party who guarded on« of the 
witnesses told him that they intended to capture 
the United States steamer Michigan^ to release 
their friends on Johnson's Island. 

That the passengers of another small steamer 
called the Island Queen, captured by the party, 
were taken off and put in the cabin of the PhUo 
Paraoru under guard of armed men. That some 
of these passengers were United States soldiers. 
That subsequently the prisoner directed the men 
haTing the others in charge to march their 
prisoners down and put them into the hold, three 
at a time, and they were marched down under 
guard and put into the hold. 

That when the boat was seised some one 
remarked they were Confederate States soldiers 
who were doing it 

That the prosecutor at the time told some of 
the lady passengers of the boat that she was 
cap tared by rebels. 

That the pilot of the boat stated that Bell, 
who was in command of those who seised the 
Tessel, asked him if he was in charge of the 
Philo Pafsont, and then stated to him that he 
(Bell) was a Confederate ofScer; that he seised 
the boat and took him (the pilot) prisoner ; that 
he would be obliged to submit to their doings ; 
if not he had arms, producing them, to compel 
him to do so. That the lady passengers of the 
captured steamers were put on shore, under a 
promise that they would not give the alarm for 
twenty -four hours, and that the male prisoners 
were sworn to secrecy. 

That no other passenger or person on board 
the steamer than the prosecutor was depriyed of 
money or property, and that the captors acted 
on the view, that baring got the boat as a lawful 



prise they were entitled to all that belonged to 
her, money as well as eyerything else. 

That the men were officers and soldiers of, and 
acting under the orders of, the Confederate goT- 
ernment, and that the acts and condact of the 
prisoner have been assumed by that goTernment 

And, that they hoisted the Confederate flag on 
the vessel after she had been captured. 

On the other side, it was contended that hav- 
ing shown a taking of the money by force and 
yiolence, a prima facie case is made out That 
so far from the facts set up showing that their 
enterprise was to capture the steamer Michigan 
and release the prisoners on Johnson's Island, 
they did not go within ten or tweWe miles either 
of the steamer or Johnson's Island. That there 
is no reason giyen, nothing whatever shown, that 
if they ever really intended to embark in such 
an enterprise as is suggested,' why it was aban» 
doned. 

That just before the prisoner or Bell took the 
money from the prosecutor, the latter asked 
them to permit him to take some promissory notes 
which were his private property, amounting to 
about $2,000 ; that prisoner asked to see them, 
and after looking at them said he could not col- 
lect them, and gave them back to the prosecutor, 
and Bell then said, ** we want your money," both 
having revolvers drawn at that time. On being 
shown a small quantity of money in a drawer, 
prisoner then said, "you have got more money, 
let's have it," and prosecutor then took a roll of 
bills, containing about $90, out of his pocket and 
laid it on the desk, and Bell took part and the 
prisoner part— they took the money between 
them. 

That some of the party on guard over the pilot 
of the vessel, asked him if a banker did not live 
on Grease Isle, in the Detroit river. He replied 
that Ives lived there. They said, if it had not 
been so late they would go and rob him. 

That the clothes of the pilot of the vessel were 
taken by some of the party, and that he wished 
one of them who had taken a coat of his to re- 
turn it, but he refused to do so. 

That when they arrived at Sandwich they took 
some of the furniture of the boat ashore. 

That as to hoisting the Confederate flag, that 
was done after dark, and then only half-mast 

That the evidence to show that the prisoner 
was an officer of the belligerent power, as he 
contended be was, was not sufficient, and that 
the instrument called a manifesto does not show 
that this prisoner was directed to engage in the 
alleged enterprise, but rather that it was en- 
trusted to belligerent officers generally, and that 
pr soner was one of those officers, but not that 
he was personally directed to undertake or en- 
gage in the enterprise. That the assuming of 
the act is equally equivocaL That the acts and 
conduct of all the officers engaged in the expedi- 
tion, and especially those of the prisoner, are 
assumed, but it is a matter of doubt if they were 
engaged in the expedition, and they may have 
put that forward as a pretence^ under cloak of 
which to commit robbery. That the instructions 
to the officers to undertake the expedition were 
to abstain from violating any of the laws of this 
country in relation to neutrality. That the pri- 
soner, and those engaged with him, did not act 
on those instruoUons, bat in disregard of on^ 
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1bw0, and, and«r the pretence of betng peaceable 
citizens, embarked on board a veesel o^ to us, a 
neutral friendly power, with concealed arms, and 
by force captared the Teesel, and in Tiolation of 
the laws of war took from the prosecntor, a pil- 
yateindiTidaal and a non-combatant, a considera- 
ble enm of money. That this act of robbery was 
not at all necessary for them in carrying oat the 
alleged enterprise, if they reaHy had intended to 
carry it out, and therefore, taking the Justifica- 
tion set up by the prisoner himself, on the ground 
put by his counsel, it failed. It was further 
contended on the part of the prosecution that to 
attempt to carry on war or commit depredations 
which are to be dignified with the name of war, 
by the aid of onl^ twenty-five or thirty men, 
hundreds of miles away ftt>m the scene of mili- 
tary operations, in the interior of the enemy's 
country, remote from the sea, and to auppose 
that acts of plunder committed under such a pre- 
tence, would eyer be considered by neutrals as 
belligerent acts, was to extend the rule beyond 
reason, though such acts might haye been under- 
taken under the direction of the belligerent 
authorities, or afterwards ayowed by them. 

If, on a similar matter occurring in this coun- 
try, I were called upon to decide whether I would 
discharge the prisoner or commit him for trial, 
I should f^el bound to commit him. I should 
say, looking at all the facts as they are presented 
on either side, that the conduct of the parties, 
and what they said and did during the time the 
vessel was in their possession, was of that equi- 
vocal character that it would, in the most favora- 
ble view suggested for the prisoner, be a matter 
for the consideration of a Jury whether they were 
acting in good faith in carrying out a belligerent 
enterprise, or whether they were not cloaking an 
expedition for the purposes of plunder under 
pretence of a belligerent enterprise, thinking in 
that way more readily to escape detection. 

I have no doubt that this is the view that 
would be taken of the ease in England. In the 
case of Tivnan and others, in 10 L. T. If. S. 499, 
referred to in the argument, Chief Justice Cock- 
bum, after stating that if the acts the prisoners 
were engaged in were not done with a piratical 
intent, but with an honest intention to assist one 
of the belligerents, they could not be treated 
as pirates, observed: **But then it is not be- 
cause they assume the character of belligerents 
that they can thereby protect themselves from 
the consequences of acts really piratical. Now, 
here it is true that the prisoners at the time 
said they were acting on behalf of the Confeder- 
ates, and that was equivalent to hoisting the 
Confederate flag. But then pirates sometimes 
hoist the flag of a nation to conceal their real 
character. No doubt, prima facie, the act of 
seizing a vessel, saying at the same time it is 
seized for the Confederates, may raise a presump- 
tion of such an intention ; but then the circum- 
stances must be looked at to see if the act was 
really done piratically, which would be for the 
Jury, and I cannot say that the magistrate was 
not justified in committing the prisoner for trial.'* 
Crompton, J., in giving his Judgment, said: — " I 
cannot say that the magistrate, in his discretion, 
ought not to commit them on the ground that 
the act dnne was something like a belligerent act. 
For looking at the surreptitious way in which 



the prisoners went on board and took the vessel, 
there was evidence before the magistrate that 
this was piracy. Upon this I quite concur with 
my lord, because it is not for us to weigh the 
effect of the evidence, which is for the magistrate, 
and all we can consider is whether tiiere is 
enough to Justify i^ oommital, and I agree with 
my lord that we cannot say that there is not." 
In coBoliision, be said :— ** If, therefore, this waa 
a belllgereBt act, the prisoners are entitied to 
ovr Judgment, bnt if not, and I think it was 
not, but piracy twUra jut ffmtium^ in my view 4he 
case isBotwithln the statute." If r. Justice Black- 
bum add :^'' It strikes me that there was such 
an amount <^ evidenee of ita being piracy jur§ 
^eiUtttsi, as, if the case had been before a jury, 
the judge would not have been Justified in with- 
drawing it from them." <• As to the evidence, 
its effect wo«kl be for the jury, nod though th« 
Confederate Slalee are not reoognixed' as inde- 
pendent, they are reeogniaed as a belligerent 
power, and there can be no douhi tiiat parties 
really acting on their behalf would be justified. 
But the ease is one of piracy by the law of 
nations. In which case men cannot be given up, 
because they can be tried here, or it is a case of 
an act of warfare, in which case they cannot be 
tried at alL*' 

Entertaining the opinion I have expressed, it 
is my duty to declare that the learned Reeorder 
was warranted in deciding to commit the prisoner 
for the purpose of being surrendered. As long 
as the Bztradition Treaty between this country 
and the United States is in force, it ought to be 
honestiy carried out, and in all eases where the 
evidenee shows that an otfence has been com- 
mitted, though there may be oonflicting evideooe 
as to the tkcts, or different conclusions drawn 
fh)m the facts, yet in those cases where we 
would commit for trial under a similar state of 
facts in this country, we are equally bound to 
commit to be surrendered for trial under the 
treaty and our statute passed to carry it oat. 
We must assume that parties will have a fair 
trial after their surrender, or we ought not to 
deliver them up at all, or rather ought not to 
have agreed to do so. 

In conclusion, I will merely add that if it 
should be necessary to go into the question how 
far enterprises, such as it is now contended by 
the parties who seised the Philo PartoM they 
were engaged in, could properly (under the cir- 
cumstances attending that seisure in the inland 
waters bordering on this country and the United 
States, wholly within the jurisdiction of the two 
countries) be considered a belligerent act, when 
undertaken by such an insignificant number of 
persons, and in the way it was conducted by 
them, I would require more time to consider and 
discuss the question than I have as yet been able 
to give to it 

HAGABTTfJ*. — The evidence against the prisoner 
shows that a violent act of trespass has been oom- 
mitted on person and property that a man has 
been robbed within the United States Jarisdiotion 
and that the person charged with these acts is 
found here. The learned Recorder has found that 
the evidence sufficiently warranted his being ar- 
rested and committed to abide the action of the 
executive under the treaty. We are asked now to 
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say that there is no etidenoe legally warranting 
Bach action. 

On the meritB the defence is that the alleged 
robbery was simply an exercise of a belligerent 
right in taking money from a prisoner of war-« 
that it was a mere subordinate incident in a 
lawful act of hostility, viz : the capture of an 
enemy's Tessel on an ezpetUtion Tor the farther 
capture of a war-ship and the release of Con- 
federate prisoners. 

Id considering this plea I will assnme that the 
dooaments from Richmond giren in CTldenoe are 
geDttioe. It becomes most important to consider 
whether the prisoner when he took Ashley's 
money was in good faith proceeding on the war- 
like euterprise in question, or was using it as 
a pretext to coyer ynlgar robbery. No act was 
done nor any attempt made on the United States 
steamer or the island, nor any reason apparent 
on the CTidenoe why the alleged design was 
abandoned. It Is consistent with all that appears 
that the warlike enterprise was a mere pretext 
and plunder the actual object On the other 
hand it may be true that the prisoner was in 
good faith engaged on the alleged attempt. Bat 
would any Judge or magistrate hesitate to say to 
a prisoner urging such a defence under such un- 
precedented circumstances, *' Your defence may, 
perhaps, ulUmately be established. I am not 
trying yon, or decidmg finally on your guilt or 
innocence. A prima fac9 crime is proTed against 
you, and I must send yon for trial ; yon can thus 
try to rebut the presemption arimng from your 
acts." If we decide that this is not enough to 
wanant his commitment for trial, we assume, I 
think, a most serious responsibility of holding 
that the facts in e?idence do not disclose any 
offence — that all the prisoner's oondnct was a 
legitimate act of open war— that the money in 
the pocket of an unarmed parser of a Lake Erie 
commercial steamboat was lawftil priie of war to 
twenty or thirty men coming on board in the 
guise of ordinary passengers at American and 
Canadian ports, with hundreds of miles interven- 
▼ening between them and the nearest spot where 
their alleged conntry's flag was flying, or a fellow 
soldier in arms. 

No writer of repute seems to distinguish with 
a firm band the point where war ends and murder 
begins — between lawful prise and petty larceny. 
Many jurists tell ns how they think war should 
be waged in the light of improved dTlUzation, 
bat seem to shrink from the defiaition of settled 
principles goveming its conduct. We are not 
referred to any case at all resembling that before 
as ; it must, therefore, be Judged on its peculiar 
facts. 

I hesitate not to state my own opinion that 

such conduct as the prisoner's, under such clr- 

eamstances, rebuts any clear conclusion that this 

was an act of war, and as such protected from 

the operation of the criminal law, so that the 

ioTestigating Judge should hold that a prima facie 

ease was not eetabUsbed fiilly warranting the 

placing of the accused on his trial, and then 

leftviog him to his defence, if he can maintain It. 

I con^der the avowal or adoption of the alleged 

enterprise by the Confederate President as not 

afiectiog the duty of the Recorder in dealing 

with the case. The prisoner can have, I pre- 

anme, the full benefit of that document on his 



trial. The alleged assumption of responsibility 
for his acts by his superiors, is rather a matter 
between them ahd the United States than between 
the latter and us. It might be a dangerous course 
for a neutral to accept as conclusive from a bel« 
ligerent power, with whom it has no diplomatic 
relations, an avowal of acts so very equivocal as 
those of this prisoner, and so opposed to the 
ordinary ideas of modern warfare. It was in no 
way necessary, nor as far as the evidence indi- 
cates, conducive to the success of the alleged 
enterprise, for the prisoner and his friend to take 
the purser's money. I do not leel pressed by 
the suggestion of counsel that the Uuited States 
can equally demand the extradition as a murderer 
of a Confederate officer or soldier killing a Fed- 
eral in battle. The mere statement of this case, 
and the fact that a state of war is admitted to 
exist, would answer the demand. Either belli- 
gerent flying from the pursuit of the other is 
safe within our border, and no argument can 
torture his acts done in ordinsry warfare (as it 
Is well understood by the common sense of every 
man, but not so easily defined by reference to 
international law) into those of a criminal within 
the Asbburton Treaty. 

Had this prisoner been arrested on the wharf in 
Detroit, as he stepped on board the Philo Partoru 
and avowed and proved his character of a Con- 
federate officer, he would have been in imminent 
danger of the martial rule applicable to a dis- 
guised epemy. Had he been secretly Joined 
there by twenty or thirty persons starting over 
firom the neutral shores of Canada, and then by 
a sudden assault destroy dd some national proper- 
ty, or seised a vessel lying at the wharf and taken 
the money from the unarmed crew, I think they 
would, if captured in the act, have great difficul- 
ty in maintaining th^r right to be treated as 
prisoners of war, with no further responsibility. 

In the Russian war I think we should hardly 
have allowed such a mild character to a like 
number of Russians coming over stealthily from 
the friendly shores of Detroit to bum, slay and 
plunder in Windsor. 

All the prisoner's conduct, while within oor 
jurisdiction during Hob afiair, repels the idea of 
legitimate warfare. A British subject, withoat 
the Qneen's license and against her proclamation 
in the service of one of the belligerents, acting 
in concert with persons leaving her ports on the 
fitlse pretence of peaceful passengers, to wage 
war on a frien<fly power— no act of his raises any 
presumption in his favor of his being in good 
&ith a soldier or sailor waging war with his 
enemy. 

I think the only Just course open to a Canadian 
court is to decline accepting either the prisoner's 
statement or his alleged employer's avowal of 
his acts as conclusive of the proposition that his 
conduct was war and not robbery — it should 
accept the evidence ofiered as establishing a 
prima facie case of guilt snffioient to place the 
prisoner on his trial and to call for his defence. 

The whole harden of proving that the transfer- 
ring of the money from Ashley's pocket to that 
of the prisoner and his friend doei$ not bear the 
complexion, that men of plain understanding 
must, under the cironmstances, attribute to it, 
must be thrown upon the prisoner. 

I think I am boond to construe a treaty so 
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made between my SoTereign and her ally in a 
liberal and jnet spirit, not laboring with eager 
astuteness to find flaws or doubffal meanings in 
its words, or in those of the legal forms required 
for carrying it into effeot. 

We are to repurd its avowed object — ^the allow- 
ing ot eaoh country to bring to trial all prisoners 
charged with the expressed offences. Neither of 
the parties can properly haye any desire to pre- 
vent such trial, or to shield a possible offender. 

If the position of the case were rerersed, and 
the prisoner had done the acts complained of in 
this country, and claimed to be a belligerent as 
against our Soyereign, I think any Canadian 
Judge or magistrate would commit him to trial 
for robbery, leaving him to plead his belligerent 
position at his trial for what it was worth. 

I have neither the desire nor the right to 
assume that he will not be fairly tried in the 
United States. The treaty is based on the as- 
sumption that each country should be trusted 
with the trial of offences committed within its 
Jurisdiction. 

I think the prisoner should be remanded on 
the Recorder's warrant, which I think is not 
open to any yalid exception. Had I differed 
fh>m the result arrived at by the Recorder, I 
should then have to consider a doubt more than 
once expressed whether any judge can review his 
decision. 

John Wilsok, J. — The prisoner is charged 
with robbery, which is ** the filonions taking of 
money or goods of any value from the person of 
another against his will, by violence or patting 
him in fear of purpose to steal the same." That 
he is gailty prima faeie has not been denied ; and 
being here, his counsel says, 1st He is a British 
subject, and cannot be sent beyond the kingdom 
for trial against his will, and the treaty is not 
broad enough to include a subject of the Queen. 
2ndly. He says be is a belligerent, and claims 
his right as such ; 1st, because he holds a war- 
rant as acting-master in the navy of the Confe- 
derate States of America; 2nd, because the 
seizure of the steam vessel, the Fhilo Parsoru, 
was an act of war undertaken with the intent to 
liberate certain Confederate prisoners of war, 
confined on Johnson's Island, near Sandusky, on 
Lake Erie; 8rd, because the act of robbery 
charged is at most an excess, and at all events is 
merged In the higher belligerent act; 4th, be- 
cause he says that, although he can show no 
order directing what he did, he has a manifesto 
signed by the President of the Confederate States 
assuming the act by these States, and therefore 
he is not subject to committal for extradition 
under the trea^ and the provisions of the 24th 
Vie. cap. 6 ; and lastly, he says the warrant of 
commitment contains no adjudication that the 
eridence sustains the charge. 

The learned Recorder had equal jurisdiotion 
with the judges of the superior courts of law to 
commit the prisoner for surrender under the 
treaty, according to the provisions of our statutiB 
to carry it into effeot Strictly speaking, the 
present application might have been disposed of, 
by simply examining the warrant under which 
the prisoner had been committed,, to see whether 
on its face it contained a sufficient charge of 
crime to justify his detenUon for extradition. 



All the proceedings in this matter are now be- 
fore us on a writ of certiorari, issued irregularly 
perhaps, but at the instance of the prisoner. It 
is proper that a case of grave importance should 
be heard at length, so that all doubt should be 
removed, and it has been thus heard. 

It has been urged that the prisoner, being a 
British subject^ cannot be sent fVom the Province 
against his consent for trial in a foreign country, 
and that the language of the treaty ought not to 
be so construed as to give this power. In Tattel, 
book 2, ch. 6, s. 76, it is said, ** that since the 
Sovereign ought not to suffer his subjects to 
molest the subjects of other States or do them an 
injury, much less to give open audacious offence 
to foreign powers, he ought to compel the trans- 
gressor to make reparation for the damage or 
injury, if possible, or to inflict on him an exem- 
plary punishment, or finally, according to the 
nature and circumstances of the case, to deliver 
him up to the offended State, to be there brought 
to Justice. This is pretty generally observed 
with respect to great crimes, which are equally 
contrary to the laws and safety of all nations. 
Assassins, incendiaries and robbers, are seised 
everyiriiere at the desire of the Sovereign in 
whose territories the crime was committed, and 
are delivered up to his Justice." But the words 
of the treaty are "all persons" who shall be 
charged with any of the crimes mentioned there- 
in shall be surrendered. There can be no doubt 
but that the words of the treaty include British 
subjects, for it was made in accordance with the 
comity of nations, as Vattel shows. A British 
sulijeot ought to know that when acting contrary 
to his duty as a loyal subject, in violation of the 
Queen's proclamation, and against the Foreign 
Enlistment Act, he is not to be favoured in 
setting up the commission of any State, far 
less a State not recognised as a nation, to give 
him the rights of a belligerent in his own 
country, to escape the consequences of crime 
committed in the United States. The evidence re- 
turned to us shows prima faeie that the prisoner 
committed a robbery in the State of Ohio, one 
of the United States. But it is answered, first, 
that he held a commission as acting master 
in the navy of the Confederate States. The 
holding of this or any other commission does not 
authorise him, imder an order or mero motu, to 
wage war from a neutral territory on the unof- 
fending and non-belligerent suljeots of the coun- 
try at war with the confederacy whose commission, 
he holds. The evidence, however, does not prove 
such a commission, for he fails to show bis compU- 
liance with its conditions. He says he seixed the 
Philo Partont as an act of war, with intent to 
liberate the prisoners on Johnson*s Island, but 
for this act he produces no order of any superior 
officer, and the eridence does not show that he 
had any such order. He says this robbery w&a 
at worst an excess of a belligerent righti which 
was merged in the principal act Now, what 
was the principal act of war performed ? Under 
the pretence of being a passenger, he went oa 
board a freight and passenger steamboat at 
Detroit As a favor, he requested the master to 
touoh at Sandwich, a British port, to take in 
three persons as passengers, which was done. 
The boat proceeded on its regular voyage to 
Amherstburg, a town in this Province, near tbe 
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moath of the Detroit liter, about fourteen miles 
below 8andwioh. Here about twenty men, 
dressed in the ordinary attire of the farming 
people of the Unitefl States came on board the 
steamer, with one rough trunk, tied round with 
a cord, and no other baggage. They were sup- 
posed to be citiiens of the United States return- 
ing to their homes after an absenoe to escape 
the draft for the reoraiting of their army. 
The prisoner and his three followers affected 
no knowledge of the last twenty. The course 
of the Teseel to Sandusky, firom the mouth of 
the river, was south-east. She had to pass a 
number of islands, the northerly are British, the 
southerly are American. The boundary line of 
this ProTinoe runs north of the Bass Islands, and 
thence between Pele Island and Kelly's Island. 
Johnson's Island is said to be fourteen miles 
ft'om this Island, and two miles firom Sandusky. 
Nothing occurred to excite suspicion or cause 
alarm until the boat was clearly within the ter- 
ritory of the United States. Suddenly the pri« 
toner presented a roYoWer at Ashley, and drove 
him, at peril of his life, into the ladies cabin. 
Bell, one of his confederates, OTercame the mate 
in a similar manner. The other twenty, more 
or less, rushed to their trunk, armed themselTcs 
with rcTolvers and hatchets which it contained, 
acted under the orders of Bell and the prisoner, 
and the boat became at once under their control. 
So far, neither of the leaders declared his reason 
for this proceeding. It was said by the two men 
who guarded Ashley, that their object was to 
liberate the prisoners on Johnson's Island. After 
some hours the boat landed at Middle Bass 
Island, having taken possession of a small steam- 
boat, the niand Queen. At this island, just 
before Ashley was put on shore, Bell and the 
prifloner, with rerolvers to enforoe the command, 
demanded his money. After getting what was in 
his drawer, the prisoner insisted he had more, and 
Ashley took from his waistcoat pocket a roll of 
bills, about $80 he supposses, which the prisoner 
and Bell share between them. In the meantime, 
the mate with others were in the hold of the 
yeasel, and she sailed. Before day the mate was 
called upon to sail the Tcssel for the Detroit 
riTer, which was reached about daylight. En- 
quiry was made as to whether a banker did 
not liTC on Orosse Isle, and It was suggested that 
bat for the lateness of the hour they would hsTc 
robbed him. The course of the vessel was con- 
tinned up the river in the British channel to 
Sandwich, where the boat was stopped, some 
goods taken firom it, and then abandoned. The 
actors In the aibir at once dispersed. ' We are 
now staked to consider these proceedings, so 
mean in their inception and so ignoble in their 
dewelopinent and termination, as acts of war, and 
to aceord to the prisoner belligerent rights. 
Whm/t is there in all this which eonstltitted the 
met of war f If the object were to release the 
prisoners, firom all that appears they never were 
nearer than fourteen miles to Johnson's Island. 
Was the seiiure of this unarmed boat per m an 
set of warT-^for it has been argued that the 
robbery was merged in the higher act The 
ecuntre of the boat, for whatever purpose, was 
one thing, the robbery of Ashley qiUte another, 
and in no way that we see, in ftirtheranoe of the 
design now insisted upon, or at all neoessary for 



its aooomplishment. But is not the good faith 
of the enterprise matter of defenoe which a jury 
ought to try ? . Such a trial can only be had 
where the offence was committed, and we cannot 
doubt but justice will be fairly administered 
there. 

We are told that although the prisoner cannot 
show orders authorising what he did, he has the 
manifesto of the Preudent of the Confederate 
States avowing the act and assuming it, and there- 
fore he is not at all subject to this charge. We ao- 
cord to theOonfederaey the rights of a belligerent, 
as the United States has done from the day it 
treated the soldiers of the revolted States as 
prisoners of war ; but there is an obvious dis- 
tinction between a belligerent act done in obedi- 
ence to a military order and the recognition and 
avowal of such an act after it has been done. 
The one is an act of war, the other an act of 
an established government. The one is consist- 
ant with whatQreat Britain acknowledges, the 
other is not For us judicially to give effect to 
the avowal and adopUoa of this act would be to 
recognise the existenoe of the nationality of the 
Confederate States, which at present our Sove- 
reign refuses to acknowledge. 

Giving for the moment to this manifesto its 
foil force, it distinctly disclaims all breaches of 
neutrality; but it is clear that this expedition 
took its departure and shipped its arms from 
our port But does it assume the responsibility 
of this seisnre and all that was done upon it 
throughout? If not, it is neither justification 
nor excuse. I see no authority for the doing of 
the act, and no specific assumption of what was 
done, therefore the whole justification fails. 
Lastly, it is objected that the warrant does not 
charge an offence except by way of recital, and 
contains no syndication upon the offence charged. 

I think the warrant recites properly the offence 
charged, and the adjudication is ** that the pri- 
soner is, and stands charged with the offence," 
which is all that is required. 

The attitude of 'the United States towards us 
is no concern of ours. Sitting here, while peace 
exists and this treaty is in force, we are bound 
to give it effect We can look with no favor on 
treachery and firaud. We cannot countenance 
warfare carried on except on the principles of 
modem civilisation. We must not permit, with 
the sanction of law, our neutral rights to be 
invaded, our territory made the base of warlike 
operations, or the reftage from flagrant crime. 
Peace is the rule, war the exception of one times. 
Equivocal acts, criminal in their nature, must be 
taken most strongly against those who, under 
pretenoe of war, commit them. 

For these reasons I think the prisoner must be 
remanded for extradition on the warrant of the 
earned Recorder. 



CHANCEBT CHAMBERS. 

(AgMrtaJ bjf Aux. QmAirv, Ksq., Baarri$ler<U'Law, BaooHer 
toVuOfuH.) ^^ 

EVAIIS V. EVAXS. 
Chirnithm erder^OMta. 
This case (reported in 1 U.C. L. J. N.S. 19) was 
brought before the full court by way of appeal 
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firom the order made io Chambers, and Ms Honor 
y. C. Spraggt then said, that ainoe giTing his 
judgment, he had conferred with one of the Com- 
mon Law judges, and had been informed hj him 
that it was now the practice at law to grant the 
oosts of a garnishee application when ti^ere was 
a snffioient fond ont of which to pay them ; and 
he accordingly, in conformity with his opinion, 
as expressed in Chambers, concurred with his 
Lordship the Chancellor in reversing his prcTions 
decision. 

Order accordingly. 



Crawtord y. Bradbuut. 

Ammimeiid ^ MB. 
Th« court Witt not fnmt l«aYe to anead a t)lll, wti«ra fbm 
propOMd amendflMBt mwld randar the hlU of a dlffarant 
natttre. 

This was an application for an order to amend 
the plaio tiff's bill. The facts appear in the 
Judgment. 

Spraqos, V. C— The bill as it stands is by a 
mortgagee against a mortgagor to foreclose, it is 
now discoTcred that there was a conyeyanoe by 
the mortgagor to bis son, and the amendment 
asked is to impeach this conTsyance, as Toid 
under the 18th Elisabeth, adding the son as a 
party, and making all the necessary allegations 
to bring the case within the statute ; this seems 
to me more than a mere amendment, the added 
party would be the substantial party, and the 
bill would be of a different nature. See SmUk 
T. SmUh, G. Cooper, 141 ; Smith's Ch. Pr. 6 ed. 
851. 

Order refused. 



INSOLVENCY CASES. 
(To tba TofolTODt Ooort for tba Oounty of WeDtwortli.) 

Rb Stbybnson, an Imsolvkiiz. 



A cradttor, althongti not namad fa ttia Khadnla annevad to 
the deed of aaaignmant or eompoaitlon mada by tba loaol* 
Tent, may oppoae tba oonflrmaUon of bii dlncliarga. 

Tlia Inaolfant ihoald ba prasent wban application la mada 
for tlie eonftrmatioa of hia diaehanca. Debta mnat ba 
proved before the aaaignaa, and not before tba Judge. 

The InsolTent applied for a confirmation of the 
discharge executed by a majority in number of 
his creditors for sums of $100 and upwards, and 
representing three-fourths in talus of the lia* 
bilities mentioned in the stfttement annexed to 
the dee^ of composition executed by him and 
filed in court. 

Cue James Watson appeared claiming to be a 
creditor, and to hate a right to object to the 
confirmation of the discbarge ; his name did not 
appear in the statement of liebilities prepared 
by the insoWent, and annexed to the deed of 
composition. He also contended that the insol- 
Tcnt should be presont in order that he might 
be examined pursuant to sob-sec. 8 of sec. 10. 

Sadleir, for the insolvent, stated that be dis- 
puted the claim of Mr. Watson, and argued 
that Watson had no right to be heard in opposi- 
tion to the application : that his claim, if he has 
one, would not be barred, as sub-sec. 8 of sec. 9 
only discharges the insolvent from the liabilities 
which are mentioned and set forth in the state- 
ment annexed to the deed of assignment, or in 



any sappleaentary Ust of creditors, and as hie 
rights are net affected in any way by the dis- 
charge, he has no right to be heard in opposition 
to the application. 

Looib, Co. J — ^I think the oaly question Is, 
whether or not Mr. Watson Is a creditor ; if he 
is, he has a right te appear and be heard in 
opposition to this application, although not 
named in the statement of liabilities annexed to 
the deed of oompositioiL By sub-see. 6 of sec. 
9 it is provided that •' npon snch application any 
creditor may appear and oppoee the confirmation 
of the discharge," The right to appear is not 
limited to the creditors named In the schedule. 
It may perhaps be the ease that the insolvent is 
only discharged firom those debts named in the 
statement annexed to the deed of assignment or 
composition, but that is not enough ; every 
creditor has* an interest in the estate of the 
insolvent, and a right to participate in any 
dividends that may be declared, and for that 
purpose is entitled to prove his account and 
rank upon the estate, and also to oppose the 
insolvent's discharge. The only method of pro- 
ving debts given by the Insolvent Act is before 
the assignee, under snb-sec. 18 of sec. 5; the 
}odge has apparently only an appellate jurisdic- 
tion in respect of the proving of debts. 

In this case, on being satisfied by affidavit that 
a bona fide claim to rank as a creditor is made by 
Mr. Wfltson, I shall adjonm this meeting, in order 
to enable him to prove his debt before the assig- 
nee. I think, too, that the insolvent should be 
present when applicaUon is made for the oonfir- 
mation of bis discharge, in order that he may be 
examined, if any creditor desires to do so. 



Ih ths mattib or Hamiltov ahd Datis 

IjrS0I.TB!l1«. 
A parson aamnonal aa a wKaasi eannot refiiaa to give art- 
dance respecting hla own daallngi with tba inaolTaata bj 
alleging tbu ba h a creditor. 

T. C. M., a confidential clerk, and manager of 
the busioess of the insolvents, was summoned 
as a witness at the instance of the assignees, by 
a Judge's order granted under the authority of 
sub-sec. 4 of sec. 10 of the Insolvency Aot. 

In the books of the estate he appeared as a 
debtor to a eonsiderable amount, but olaimed to 
be a creditor, alleging that he had a set off ex* 
ceediog in amount his indebtedness to the estote. 

After being examined generally touching the 
estate of the insolrents, he was asked about his 
own account, when he ol^eoted to produce it, or 
give evidenoe respecting his own dealings with 
the insolvents. 

SadUir, for the witness, contended that a ore* 
ditor has no right to examine another creditor 
about his claim against the estate until he aeeka 
to prove his account, and to rank upon the estnte - 
that it would be unjust to compel the witness to 
give such evidence, as his statement might be 
used against him, while ba eonld not use them 
in his own favour. 

Loots, Co. J.-^Uoder sob-sec. 4 of sec. ID, 
any person may be examined as to the estate cr 
effects of the insolvents, but only on a jndge*8 
order granted npon petition ; po judge acting in 
insolvency would allow a witness who claimed to 
be a creditor to be examined at this stage of the 
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proceedings tonohing hie own ftooonnft, unless it 
appeared to him necessarj in the interest of the 
or^itors that he should be so examined. In 
this oase the witness was manager of the boM- 
ness of the insolYsnts ; in the books kept ohiefly 
bj himseif he appears to be largely indebted to 
the estate, and his claim, which is in the natnre 
of a set off, arises oat of his transaotions with 
the insolveots ; and I think it is neoessary, Sn 
order to ascertain whether the debt apparently 
due by the witness is an asset or not, that he 
should answei^the qaesUon pat to him respect- 
ing his own aceoant. 

The witness then prodneed hfs aoconnt, and 
an adjournment was asked for and granted. At 
the next meeting, before resuming the exami- 
nation, 

Looia, Co. J., said^At the tisM of granting 
the ac^oumment, I was asked to look into the 
point raised by Mr. Sadleir; I haye done so, 
and I am of opinion that my decision was cor- 
rect The oases of JEz parte OookHe^ 2 Rose, 
830, cited in Deacon & DeQez Bankraptey Law, 
165, and Ex parte Chamberlain, 19 Yes. Jr. 481, 
are in poiot In the last case, the Lord Chan- 
cellor (Eldon) said, ** The Commissioners must 
proceed with the examination, as, aUhongh the 
witness thinks himself a creditor, he may not be 
so." And agaiut **The question whether the 
testimony will be useful or useless U very differ- 
ent from that of the right to examine; what 
may be the effect is for the comssissioners to 
decide, hui the witneee eannot eet up the objection, 

[ I ■ . 

CNQU8H REPORTS. 

RkOIHA T. R0BX5S0V AMl> AVOTHXll, 

On AO ImUetnaat fax ftloaloiuly rtetMcg goodi, loiowiaf 
them to have been stolen, ic ia nnMlb to ooQTtct a par^ 
m reeelvir on the eyidenoe of the thie( unka It !■ oob- 
ftrmed. 

On an tndlotDi«nt fcr tteallog an4 reoetring a mteture, It 
appeared that the thief had stolen two sorts of grain^aad 
than mixed them and sold them to the prisoner:— ^ebf, 
that the latter ooold not be eonvletsd on snob an indict- 
mrat; and there being no evidence bat that of the thief, 
tlM Judge woold not amend. 

[Hertlbcd Grown Orart-Spring AsbIms^ 1861] 

Indictment against one Saunders for ttealin^ 
and against Robinson for feloniously receiTing. 
The indictment alleged that Saunders, ''one 
bushel of a certain mixture eonsisting of eats 
and peas, the goods of his employer, fetonlon^y 
did steal, take and carry away ;" and that Robin- 
80x^ " the goods aforesaid, so as aforesaid felon- 
ioudy stolen, fsloniously did reeelTe, he then well 
knowing the said goods to bafe been stolen." 

Second count, that Bobinson feloniously did 
reoeiTO one bushel of a certun mixture consist- 
ing of oats and peas, of the goods, &e., which 
8Md goods had been stolen, he then well knowing 
them to have been stolen. 

Saunders, the thief, pleaded guilty. 
Robinson, the reoeiTer, pleaded not guilty. 
Jkbd, for the prosecution. 
Ocddf for the defence. 

The prosecutor had known the prisoner Eobin- 
BOfn for years and had recently sold him various 
aartm of com. Before the thefk the prosecutor 
bad missed eats and peas, and his oats wsre pe- 
cuU^r. On the prisoner's premises, afler the 



other prisoner had been arrested, were found a 
quantity of mixed oats and peas, and the proee- 
Ctttor beliered the oats were^ his, but could not 
positiTely identify them, mixed as they were. 
The only other evidence was that of Saunders 
the thief, who swore that the prisoner asked him 
to ««f?et*' him some com, and afterwards bought 
it of him and gave him a shilling for it, and told 
him to " say nothing about it." 

Pollock, C. B., advised the jury to acquit the 
prisoner; it being perilous, he said, to convict a 
person as receiver on the sole evidence of the 
thief. This would put it in the power of a thief 
from malice or revenge to lay a crime on anyone 
against whom he had a grudge. And here there 
was no adequate confirmation of the tfaief's 
evidence. 

The jury, however, alter oonsideration desired 
to return a verdict of guilty. 

PoLLOOK, C. B., however, declined to receive 
it or allow it to be recorded, and directed them 
to find the prisoner not guilty, as the evidence 
failed in point of law. The indictment charged 
a receiving of a mixture which had been stolen, 
knowing it, t e. the mixture, to have been stolen ; 
but the evidence of the tiiief, if helieved at all, 
was that he stole pure oats and pure peas, and 
then mixed them and afterwards sold them to the 
prisoner, so that the one prisoner did not steal 
a mixture, and the other did not receive, as the 
indictment alleged, a ** mixture" which had been 
stolen, for the mixture had not been stolen. 

The jury, however, still declined to return a 
verdict of not guilty, declaring that they deemed 
that when the thief mixed the oats and peas it 
became a <* mixture." 

Pollock, C. B., with some firmness, told the 
jury that they were bound, on his direction in 
point of law, to return the verdict he directed. 
He explained that the facts only were within 
their province, the law was in his ; and although 
he did not infringe on their province, he could 
not permit them to. invade his. He peremptorily 
directed them, therefore, to return a verdict of 
not guilty. 

The jury, after some hesitation and with great 
relucUnce, at length, accordingly, returned a ver- 
dict of not guilty. 



GENERAL CORRESPONDENCE. 

Calls to the Bar — Improvement of the 
Ptofeseion. 

To THE Editors or the L/lw Journal. 

G«NTLEMBN,--Will you allow me to trespaas 
on your space to make a few remarks as to 
the letter of "A Barrister,^' in the first nam- 
bor of your new and very convenient edition 
of your valuable paper. 

I am not satisfied myself that our Law 
Society has shown quite enough pluck in 
dealing with some of the black sheep of our 
profession. No doubt their duty in this res- 
pect is very difficult, and requires great judg- 
ment for ite proper discharge, but it is one of 
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most vital Importance to ob, and snch an 
independant body as tbey are sbould act fear- 
lesftly, if necessary, in discharging it. They 
should ever remember, that the care of the 
.profession is the most important trust confided 
to them. 

As to numbers, a reasonable premium on 
articles will at once reduce the increase in 
that respect, so we have the remedy in our 
own hands. I believe the examinations 
reasonably good, if rigidly exacted, but no 
stipulations as to the amount of knowledge 
required are of any value unless they are 
acted up to strictly. The great advantage, to 
my mind, of the premium system is, that it 
will prevent a great many from entering the 
profession who are so utterly without means 
as to be unable to resist the great temptations 
offered them in a profession like ours. The 
question with these poor young fellows, after 
they are once floated in the profession, is one 
of existence. The iTees, if proper ones only 
are charged^ are low enough now, but they 
must get a living, and, if it can only be 
obtained by cutting down, that course must 
bo resorted to. " Cutting down'' is dishonor- 
able, and dishonorable oondaot in one of oar 
profession, not only reflects disgrace upon the 
whole of us, but utterly does away with all 
hope of unity among us, as we can place no 
confidence of any kind in a man who is not 
aware of what honour is. When he has once 
set at nought the good opinion of his fellows 
in this respect, where is he to stop I lie has 
forsaken the only guide to a respectable and 
respected career, and all hope of the position 
of the profession being upheld by him is at 
an end. With a premium system we should 
have no lack of good men. We don't want 
men without the education, and, as far as is 
possible, the habits of gentlemen, and young 
men of promise could easily obtain the money, 
either by their own exertions or through their 
friends. Besides this, by lessening the num* 
bers it must be remembered that we should 
make the business more valuable to those in 
the profession, and consequently the induce- 
ments to efater it greater even in a pecuniary 
point of view. I will not intrude on you at 
greater length at preset) but remain, 

Your obedient servant, 

A Barbistjis. 

February 7, 1865. 



[We publish most gladly the communication 
of our valued correspondent, in the hope that 
owing to suggestions thus made and thus 
published, those who have the power and upon 
whom rests the duty of promoting the welfare 
of the profession, will be thereby guided to a 
right eonoluston. — ^Ens. L. J.] 



OatnisAee cMis. ' 
To THB £i>iTOBa or thx Law Jouiwal. 

GsNTLEHEN, — The case of Evans v. Evans, 
in Chambers in Chancery, is of so much im- 
portance to suitors that I hope you will allow 
me to make a few remarks on it 

One might have hoped that a Judge in 
Chancery would have acted upon as well as 
taken a more equitable view of the question, 
as to allowing plaintiffs their costs in these 
cases, but as the Vioe-Chancellor says, that 
court is bound by the deeisions of Courts 
of Law, find we are remanded back to those 
courts for redress. I beg to suggest, through 
you, that the whole profession should unite in 
endeavouring to obtain an alteration of the 
law as at present 'acted upon in these cases. 
The present decision was made by the late 
Chief Justice Robinson in 1857, in Chambers. 
It does not appear whether there was any 
argument on'thd point or no, but the order for 
the judgment creditor to be allowed his costs 
was refused, *'on the ground that this is a 
special provision for the accommodation of 
the creditor, and therefore it is sufficient for 
him to receive the designed benefit by paying 
for it A judgment creditor is not entitled to 
put the debtor to additional cost by availing 
himself of a special provision of this kind 
instead of pursuing the ordinary method." 

No one has more respect for any decision 
of the late Chief Justice than I have, but I 
submit that he has taken an utterly erroneous 
view of the duties of the court in this respect 
He says that ** this is a special provision for 
the accommodation of the creditor and tbere- 
Ibre it is sufficient for him to receive the bene- 
fit by paying for it." But what benefit does 
he receive if he is absolutely prohibited from 
availing himself of this accommodation. And 
yet this occurs every day. A judgmeo t debtor 
goes away to the States leaving nothing col- 
lectable behind him but a consiberable number 
4)f small debts, collectable only in the Division 
Court The unfortunate creditor cannot di^ 
cover all these debts at once so as to include 
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them in one order, and of course is not justified 
in delaying to secure the debt that he does 
know of till he has sufficient information as 
to the rest, so he is obliged to take out a 
number of successiye orders — the expense of 
which probably amounts to nearly as much 
as the sums collected. This may, and proba- 
bly does occur every day, and why are our 
Judges to say to the plaintiff, "Although 
yours is a just debt, and we give you full 
credit for having done no more than your 
duty to yourself in trying to collect it— and 
that by the only means in your power — and 
although it is wholly owing to the conduct of 
the defendant that you have been obliged to 
incur this expense, we leave you to pay the 
whole of it, even though it should exceed the 
amount collected." 

We lawyers are not interested in it, because 
if we are called upon to act for the plaintiff 
we get our costs at any rate, and therefore are 
free from any charge of selfishness in urging 
this question, so let us see what the Statute 
says upon the subject. 

Section 209 of the Common Law Procedure 
'Act says, /' The costs of any application for 
an attachment of debt under this Act, and of 
any proceedings arising from or incident to 
such application, shall be in the dUcreiion of 
the court or judge." And yet what is the 
effect of all our courts and all our judges act- 
ing upon this decision, but to say, ** It is true 
that the law expressly vests in us a discretion 
in each and all of these cases, but the late 
Chief Justice refused relief in one case, and 
therefore we set aside the words of the Act 
and refuse to exercise any discretion in any 
case for the future." 

Hoping that our courts will be moved at 
eome very early period to take a different 
view of their duty in this matter, 
I I remain, your obedient servant, ■ 

An Attobnxt. 



[There is much force in the argument of 
" An Attorney." We have always felt with 
him that proper effect haa not yet been given 
to sec 299 of the Common Law Procedure 
Act. It is not usual to grant an order for the 
attachment of debts till the ordinary remedy 
by execution has failed io produce fruit. And 
to whom is the blame to be attributed- for this 
result? Certainly not to the plaintiff. He 
has the right to realize the amount of his 



judgment, and when using the proper and 
necessary remedies in that behalf it is not fair 
that^ he should be obliged to pay nearly as 
much for th^ remedy as his claim is worth. 
Our correspondent will find, however, upon 
reference to another column, that the decision 
in Evans v. Evans has been reversed, and that 
the Court of Chancery has, very properly, 
placed the interpretation contended for by him 
upon the section referred to. — ^Ens. L. J.] 

MONTHLY REPERTORY. 
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EoHUK V. Braut. 



Crim, Con. — Staging action till parUeulart givtn 
— Novel application. 

In an action of cn'm. con. application was 
made on behalf of defendant to stay the action till 
plaintiff should give the particulars of the times 
and dates when the alleged criminal conversation 
took plaee with pliuntiff's wife. The declaittion 
was in the common form: Tbe defendant's affi- 
davit stated that he entirely denied the allega- 
tions, and had -no idea or knowledge of tbe times 
and places when- the alleged crim. eon. took 
place, and that it was necessary for his defence 
that he should have intimation of particulars 
referred to. The Court was UQanimous in refus- 
ing a rule. (9 8. J. 241.) 



0. P. 

For BT ux. V. London B ft S. C. R. W. Co. 
Railway — NtgUgtnce — Injury to panenger. 

When a train, In which A. was a passenger, 
stopped outside a station, at a place where there 
was no platform, A. was told by one of the rail- 
way porters to get out as soon as she could ; and 
instead of stepping on the two steps of the car- 
riage in succeesion, and from the lower one to 
the ground, she took a gentleman's band and 
jumped from the top one and was -injared ; it 
was held by the court that there was evidence of 
negligence to go to the jury ; and the jury having 
given a verdict for the plaintiff, the court refused 
to interfere. (18 W. K. 293.) 



EX- 



Bakui v. Lani. 
Interrogatorica^IAbtl. 



Interrogatories in an action of libel disallowed 
on the ground that the answers would tend to 
criminate the party interrogated. (18 W. B. 
293.) 

D. ft M. Ri MoLOCK. 

Letter threatening a suitor — Contempt of Court, 

An attempt by a third person to prevent a 
suitor from laying bis case before the court, by 
threats of bringing him into disgrace and disre- 
pute, is a contempt of court, and subjects the 
offender to a heavy fine. (13 W. B. 27a) 
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Spring Oibguits — Insoltbiits— ApponiTMKNn to Office. 



D£LIV£BT OF JUDGMENTS. 

Judgments will be delivered in the Queen's 
Bench on Monday, the 6th March next, at 10 
o'clock, a.m., and on Saturday, the 11th March, 
at 2 o'clock, p.m. In the Common Pleas, on 
Monday, the 6th March, at 2 o'clock, p.m.y and 
on Saturday, 11th March, at 10 o'clock, p.m. 

SPRING CIRCUITS, 1866. 

The Hon. Mb. Jubtiob Morrison. 

Kingston Taesday 2l8t March. 

BrockTille Tuesday 4th ApriL 

Perth Monday 10th •« 

Cornwall Monday 17th " 

Ottawa..... Taesday 2nd May. 

L'Orignal Taesday 9th •* 

Tbb Hon. Mr. Justicr Wilson. 

Napanee Monday 20th March. 

Pioton Wednesday 22nd •• 

BelleTille Monday 27th •« 

Whitby Tuesday llth ApriL 

Cobourg Monday 17th ** 

Peterborough Monday ..., 1st May. 

Lindsay Tharsday ....... 4th *• 



Thi Hon. Chirf Jitbtior of Upprr Canada. 

Milton.... Monday 18th Maroh. 

Hamilton Monday 20th <« 

Barrie Monday 8rd April. 

Niagara Tuesday 26th " 

WeUand Taesday 2nd May. 

Owen Soand Tuesday 9th «« 



Thr Hon. Mr. Jvstior Haqartt. 

Guelph Mondaj 29th Maroh. 

Brantford Monday 27th *' 

Berlin Monday 8rd April. 

Stratford Monday 10th *• 

Wobdstoclr Monday 17th " 

Cayuga Tnesday 26tfa ** 

Simcoe Taesday 2nd May. 



Thr Hon. Mr. Justior John Wilson. 

Godericb Taesday 21st March. 

Sarnia Monday 27th '« 

St. Thomas Tharsday 80th " 

London.... Monday 8rd April. 

Chatham Wednesday 12th ** 

Sandwich Monday 17th ** 



Thr Hon. Chirf Justior Richards. 

Toronto City Monday 20th Maroh. 

7ork and Peel ... Monday 10th April. 



INSOLVENTS. 

p. 8. Stefeoson Toronto. 

CbarlM J. Houghton Montroal. 

Cluurles ItfoeqoB PlaatagMwL 



A. 

Pl«iT0 tUmar Poibler .... 

P«(«r Ajlflworth .......... 

Tbonua Redner ,. 

DaTMCaidwvIl ....... — 

Thos. Blahon«7 ........... 

John Tonne 

W.MnlrhMd 

John W. H. 8ehneld«r .. 
WolUftoa P. PjB ........ 

JamM M. Bwetman 

John 0. Taylor.. 

John Tliylor 

WDUam DonglM A Oo^ .. 
Arthur Maobaan ........... 

Wmiun RIee 

Ohtrhw Latovr m. 

Holm«f A Datidaon 

J.Orafg 

Hanrjr NlooU .» 

Oomellofl Mltehan 

DaTidP.Baatila 

Alexander F.Baattla 

Godard k Co... 

William Ooyna 

Clark Gordon , 



J. Llfingaton ...m. .«.».. 

Archd. MoNeU 

Hubert GraTel, sen 

B.8tDotte 

John Aehton 

Samnel Aahton 

Jannv} McGntre 

Robert Erana 

J(An Orr 

Gnrd k Tarltcn 

T. k D. Brown 

Tnmbnll Brodia A On ... 

Panl T. Ware .~ 

OwenMarphy .............. 

Maroia A son 

Wm. B. Whittier — ..... 

Henrj SnMer 

John Teet 

D. A. P. Watt .............. 

NoUe a Smith 

JaBMS CiMd •*...• ....MM 



...~ Brentford. 

Three Rirera. 

...M. DemoreeifiUa. 

Tp. UilUer. 

.......... Gait 

..M ...... Peterboro*. 

Monrrcal. 

*. UaniUion. 

WHUnd. 

..M...M. Cobourg. 

Huntlugdon. 

Bellenile. 

Go. Wentworth. 

Montreal. 

Cobourg. 

Perth. 

London. 

Point Levi. 

Brantford. 

Bt. Thomaa. 

8t Thomas. 

......... Montrwd. 

Straihroy. 

Grafton. 

St; Thomaa. 

, Sberbrooka. 

......... Montreal. 

Centrt^Tille. 

Montreal. 

.M....M. Montreal. 

St. Hyacinth*. 

, DirliugTon. 

Cert Wright. 

, Kingston. 

Hamilton. 

CelDSYUla 

> Montreal. 

..M. Montreal. 

Montreal. 

I Toronto. 

QuHbeo. 

Quebec 

, ricton. 

Plcton. 

......... Montren]. 

NewcooTtUa. 

......... Tp. Barton. 



APPOINTMENTS TO OFFICE, 



8PB0IAL 00MMI8SI0MKR. 

FRIDKRIOK WH. TORRANOB, of Montreal, Beqidre. 
Adroeate, to be a Comminloner under Chapter 18 of the 
Ooaaolidated Stetntaa of Canada, to Inquire Into tha pro- 
oeedlnn eonneetad with tha St. Alban'a offendera. (Ga- 
tettedTaniiary SB, 1866.) 

KOTARIftS PUBLIC. 
WILLTAM U. BABBBTT. of Port Hope, Saqnlra, Attor- 
neyat-Ijaw, to be a Public Notary in Upper fSanada. (Q*> 
■acted Jaaoary 21, 1665.) 

C0R0NEB8. 

JOHN GBOBOB McLBAN, X«i , M.D., Aaaociata Owmer, 
Oonnty of Uneoln. (Gazetted January 21, IM^j.) 



JOHN H. BUJOTT, Biqviic^ M.1)., AMOoUt 

County of Wel^and. (Qaaetted January 21, 1865.) 

ISSUERS OF PASSPORTS. 

A. J. PBTBR80N, of Berlin, THOMAS WILLS, of BaHe- 
▼Ule, THOMAS SPARROW, of Gait, 8AML 8. 8MADXS, of 
Port Oolbom«,«nd THOMAS BUROAR, of WeUaod, Knn, 
(Gaiatted January 7, 1866.) 

HOSES 8PBINGBR. of Waterloo. THOMAS GORDON, cf 
Owen Sound, JAMBS MoGIBBON, of LlndMy, and JAMBS 
HOLDBN, of Pilnoa Albert, B«iniMe. (GaiaCtad JMQM7 
21,1865) 

ANDREW DONNELLY, of Rirhmond, WILLIAM B. 
HAMILTON, of CoUinffWOOd. CHAULt3 ELLIOT, of Oo- 
bonne, WnUAM WALLACE, of Simene, WILLIAM M. 
KING, of Oakvilla, LEWIS W. ORD, of S«albrth, JAHKS 
THOMSON, of Goderlch, and JAMES RIDDELL, of Port 
Dovnr, EMinirct. (Oaaatted Jaawry 88, 1865.) 



TO OORRE8PONOCNTS. 

** A Buaann "— ** Aw Attornit "—under " General Oor* 
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DIARY FOR MARCH. 



1. Wed ... Ath HWneMiay. 8L DaM. 
5. SUN ... I«( SiMia^ <n Xen^ [ftyrOountj Oonrt 

fi. Mon ... Beoorder's Court 0it«. La«t day for aotioe of trUI 
12. BUN ... 7md Sundap in Lent. Mbr York * PmL 

14. Tqm». Qr. 8. * OO.CL rit in 6Mh Go. LMt d»j for Mr. 

16. Thar... Sltttogs Court of Krror and AppeaL 

17. Frid.... Si. Patrick. 

19. 8UN ... SnI AoMlay In £«nt 

24 Frid.... DmIuv for Tork and PmL 

25. Sat .... Lady Day. AnnuneiaUom F. M. 

20. SUN ... UH atnday in Lent 



NOTICE. 

Ow<iV fo tte dflbqr Mai Aof lOTOWM^aily totoi |){aoe t'n M« 
<ime qf (A« Joiuiary mcm&«r and qf (hit number of Law 
Journal and Looal Ooorta' Oasetta, the Utne withm which 
paymenttmudhemiadeto$ecuntheben^<ffcuitxpayTnaUt 
is extended to Id AprU next. 

Owing to the very large demand for the Law Jonmal and 
Local Conrti' QaMtto, tnbeeribert net deetring to take both 
pubUeati^ne are parOeuiariy requulei at once to return the 
hack numben qf that one Jbr which they do not with to 
eubeeribe. 

VZZB 

^pptr Canah Jafe |aurnaL 
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EXTRADITION OF CRIMINALS. 

Jurists are divided upon the question, how 
far a soYereign state is, independently of treaty 
obligations, bound to deliver up persons 
chai^ged with crime committed in another state, 
upon the demand of the foreign state. 

Some writers maintain the doctrine, that 
according to the law and usage of nations, 
every sovereign state is obliged to refuse an 
asylum to individuals accused of crimes affect- 
ing the' general peace and security of society, 
and whose extradition is demanded by the 
goveroment of that country within whose 
jurisdiction the crime was committed. 

Others, maintain that the extradition of 
persons accused of crime, independently of 
treaties, is not a matter of obligation but of 
comity, and they refer to the fact of the exis- 
tence of so many special treaties respecting 
this matter, as conclusive evidence that there 
is no general usage among nations, constituting 
a perfect obligation and having the force of 
law, properly so called (see Wheaton^s Inter- 
national Law, 6 Edn., p. 176). 

The opinions expressed by eminent jurists 
in the English House of Lords, respecting the 
extraditon treaty with France, is strong to 
show that the law of England does not 



recognize the obligation of the British Govern* 
ment to surrender fugitives accused of crime 
committed in foreign countries, in the absence 
of a treaty or statute providing for and auth- 
orizing the same (per Macaulay, C. J., in 
Regina v. Tuhhee, 1 U. C. Pr. R. 102, 103), 

Such also is the doctrine which, at an early 
period, was maintained by the Government of 
the United States, and has since been con- 
firmed by judicial authority in the American 
Courts of Justice, both State and Federal (see 
Wheaton^s International Law, 177). 

This being so, the necessity of a treaty on 
the subject between the Governments of Great 
Britain and the United States, was felt at a 
very early date. The first treaty between 
these two great powers, was made on 19th 
November, 1794, commonly called ** Jay's 
Treaty" and related only to criminals accused 
of mivder and felony, but as it has long since 
been superseded it is unnecessary to say more 
about it The next was that commonly called 
the Ashburton Treaty, or Treaty of Washing- 
ton, signed at Washington on 9th August, 
1842, by Lord Ashburton on behalf of the 
British Government, and Daniel Webster on 
behalf of the Government of the United States. 
The ratifications were exchanged at London on 
18 th October following. It relates to many 
subjects^l^besides the giving up of fugitive 
criminals fh>m justice, but with the latter only 
are we at present concerned. 

The tenth article reads as follows : '* It is 
agreed that Her Britannic Majesty and the 
United States, shall upon mutual requisitions 
by them, their ministers, officers or authorities 
respectively made, deliver up to justice all 
persons who being charged with the crime of 
murder or assault with intent to commit 
murder, or piracy, or arson, or robbery, or 
forgery, or the utterance of forged paper 
committed within the jurisdiction of either, 
shall seek an asylum or shall be found within 
the territories of the other ; provided that this 
shall only be done upon such evidence of 
criminality as according to the laws of the 
place where the fugitive or person so charged 
shall be found, would justify his apprehension 
and commitment for trial, if the crime or 
offence had been there committed, and the 
respective judges and other magistrates of the 
two governments, shall have power, jurisdic- 
tion and authority upon complaint made under 
oath, to issue a warrant for the apprehension 
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of person so charged, that he may be brought 
before such judges or other magistrates respec- 
tively, 'to the end that the evidence of crimin- 
ality may be heard and considered, and if on 
such hearing the evidence be deemed sufficient 
to sustain the charge, it shall be the duty of 
the examining judge or magistrate to certify 
the same to the proper executive authority, 
that a warrant may issue for the surrender of 
such fugitive. The expense of such apprehen- 
sion and delivery, shall be borne and defrayed 
by the party who makes the requisition and 
receives the fugiUve." 

It is provided by the eleventh article of the 
treaty, that the tenth article shall continue in 
force until one or other of the parties shall 
signify its wish to terminate it, and no longer. 

No sooner was this treaty ratified than it 
was deemed necessary for each of the contract- 
ing parties to have legislation, for the purpose 
of carrying into complete effect the agree- 
ment, as to the render of fugitive criminals 
from justice. 

The English Legislature, on the 22nd 
August, 1848, passed the 6 A 7 Vic., cap. 76, 
intituled " An Act for giving effect to a treaty 
between Her Majesty and the United States 
of America, for the apprehension of certain 
offenders. It first recites the tenth article of 
the treaty. It next recites the expediency 
that provision should be made for carrying 
the agreement into effect, and then provides : 

*^ That in case requisition shall at any time 
be made by the authority of the said united 
States, in pursuance of and according to the 
said treaty, for the delivery of any person 
charged with the crime of murder, or assault 
with intent to commit murder, or with the 
crime of piracy, or arson, or robbery, or 
forgery, or the utterance of foi^d paper, com- 
mitted within the jurisdiction of the United 
States of America, who shall be found within 
territories of Her Majesty, it shall be lawful 
for one of Her Majesty's principal secretaries 
of state, or in Ireland for the chief secretary 
of the Lord Lieutenant of Ireland, and in any 
of Her Majesty's colonies or possessions abroad 
for the officer administering the government 
of any such colony or possession, by warrant 
under his hand and seal to signify that such 
requisition has been so made, and to require 
all justices of the peace and other magistrates 
and officers of justice within their several 
jurisdictions to govern themselves accordingly, 
and to aid in apprehending the person so 
accused, and committing such person to gaol, 
for the purpose of being delivered up to justice 
according to the provisions of the said treaty ; 
and thereupon it shall be lawful for any justice 



of the peace, or other person having power to 
commit for trial persons accused of crimes 
against the laws of that part of Her Majesty's 
dominions in which such supposed offender 
shall be found, to examine upon oath any 
person or persons touching the truth of such 
charge, and upon such evidence as according 
to the laws of that part of Her Majesty's 
dominions would justify the apprehension and 
committal for trial of the person so accused if 
the crime of which he or she shall be so 
accused had been there committed it shall be 
lawful for such justice of the peace or other 
person having power to commit as aforesaid, 
to issue his warrant for the apprehension of 
such person, and also to commit the person so 
accused to gaol, there to remain until delivered 
pursuant to such requisition as aforesaid." 

It enacts "that in ever^ such case, copies of 
the depositions upon which the original war- 
rant was granted, certified under the hand of 
the person or persons issuing such warrant and 
attested upon the oath of the party producing 
them to be true copies of the original deposi- 
tions, may be received in evidence of tho 
criminality of the person so apprehended." 

" And further, that upon the certificate of 
such justice of the peace, or other person 
having power to commit as aforesaid, that such 
supposed offender has been so committed to 
gaol, it shall bo lawful for one of Her Majesty's 
principal secretaries of state, or in Ireland for 
the chief secretary of the Lord Lieutenant of 
Ireland, and in any of Her Majesty's colonies 
or possessions abroad for the officer adminis- 
tering the government of any such colony or 
possession, by warrant under his hand and 
seal to order the person so committed to be 
delivered to such person or persons as shall be 
authorized in the name of the said United 
States to receive the person so committed, and 
to convey such person to the territories of the 
said United States, to be tried for the crime 
of which such person shall be so accused, and 
such person shall be delivered up accordingly, 
and it shall be lawful for the person or persons 
authorized as aforesaid to hold such person in 
custody, and take him or her to tho territories 
of the said United States, pursuant to the said 
treaty; and if the person so accused shall 
escape out of any custody to which he or she 
shall be committed, or to which he or she 
shall be delivered as aforesaid, it shall be lawful 
to retake such person, in the same manner as 
any person accused of any crime against the 
laws of that part of Her Majesty's Dominions 
to which he or she shall so escape may be 
retaken upon an escape." 

Next it enacts, "that where any person who 
shall have been committed under this Act, to 
remain until delivered up pursuant to requisi- 
tion as aforesaid, shall not be delivered up 
pursuant thereto, and conveyed out of Her 
Majesty's dominions within two calendar 
months after such Committal, over and above 
the time actually required to convey the 
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prisoner from the gaol to which he or she was 
committed by the readiest way out of Her 
Majesty^s dominioDs, it shall in every such 
case be lawful for any of Her Majesty's 
Judges in that part of Her Majesty's Domin- 
ions in which such supposed offender shidl be 
in custody, upon apphcation made to him or 
them by or on behalf of the person so com- 
mitted, and upon proof made to him or them 
that reasonable notice of the intention to 
make such application has been given to 
some or one of Her Majesty's Principal Secre- 
taries of State, or in Ireland to the Chief 
Secretary of the Lord Lieutenant of Ireland, 
^nd in any of Her Majestv's Colonies or pos- 
sessions abroad for the Officer administering 
the Government of any such Colony or pos- 
session, to order the person so committed to 
be discharged out of custody, unless sufficient 
cause shall be shown to such Judge or Judges 
why such discharge ought not to be ordered." 

Section five enacts, "that it; by any law 
or ordinance to be hereafter made by the 
local Legislature of any British Colony or 
possession abroad, provision shall be made 
for carrying into complete effect within such 
Colony or possession the obiects of this present 
Act, by the substitution of some other enact- 
ment in lieu thereof^ then it shall be competent 
to Her Majesty, with the advice of Her Privy 
Council, (if to Her Majesty in Council it shall 
seem meet, but not otherwise,) to suspend the 
operation, within any such Colony or posses- 
sion, of this present Act so long as such sub- 
stituted enactment shall continue in force 
there, and no longer/' 

In 1849 our Colonial Legislature passed an 
Act entitled, " An Act for hetter giving effect 
toithin this Province, to the Treaty," Ac. It 
recites the tenth article of the Treaty, and 
further, "that certain provisions'^ of the 6 
A' 7 Vic. cap. 76, ** have been found incon- 
venient in practice in this Province," and 
** more especially that provision which requires 
that before any such offender as aforesaid 
shall be arrested, a warrant shall issue under 
the hand and seal of the person administering 
the government, to signi^ that such requisi- 
tion as aforesaid hath been made by the 
authority of the United States," 4c., " inas- 
much as by the delay occasioned by compli- 
ance with the said provision, an offender may 
have time afforded him for eluding pursuit" 

It then enacted, "that it shall be !awf\il 
for any of the judges of any of Her Majes- 
ty's superior courts in this Province, or for 
any of Her Majestr's justices of the peace 
in the same, and they are hereby severally 
vested with power, jurisdiction and authority, 
upon complaint made under oath or affirma- 
tion, charging anjr person found within the 
limits of this P^vince with having committed, 



within the jurisdiction of the United States of 
America, or of any of such States, any of the 
the crimes enumerated or provided for by the 
Kaid treaty, to issue his warrant ior the appre- 
hension of the person so charged, that he may 
be brought before such judge or such justice 
of the Peace, to the end that the evidence of 
criminality may be heard and considered ; and 
if, on such hearing, the evidence be deemed 
sufficient by him to sustain the charge accord- 
ing to the laws of this Province, if the offence 
all<^cd had been committed therein, it shall bo 
his duty to certify the same, together with a 
copy of all the testimony taken before him, to 
the Governor or LieutenantrGovemor of this 
Province, or to the person administering the 
government of the same for the time being, 
that a warrant may issue, upon the requisition 
of the proper authorities of the said United 
States or of any of such States, for the surren- 
der of such person, according to the stipula- 
tions of the said Treaty ; and it shall be the 
duty of the said judge or of the said Justice 
of the Peace to issue his warrant for the com- 
mitment of the person so charged to the 
proper Gaol, there to remain until such sur- 
render shall be made, or until such person 
shall be discharged according to law." 

It then in effect enacted sections 2, 3 and 4, 
of the English Act, with this addition, that 
section 2 of our Act sanctioned a requisition 
from the United States, "or any of such 
States." 

The Queen afterwards with the advice of 
Her Privy Council, suspended the operation 
of the 6 A 7 Vic. cap. 76, within the Colony 
of Canada, so long as our substituted enact- 
ment (12 Tie. cap. 19) should continue in 
force and no longer. 

This was the state of our law till December 
6th, 1850, when the 12 Vic, cap. 19, was 
carried into the Consolidated Statutes, as 
chapter 19 of Canada. It being declared that 
the " Consolidated Statutes shall not be held 
to operate as new laws, but shall be construed 
and have effect as a consolidation and as decla- 
ratory of the law as contained in the said acts, 
and parts of acts repealed, and for which the 
Consolidated Statutes are substituted" (cap. 
29, sec. 8) ; it was deemed unnecessary to 
procure a further order from the Queen in 
Council, still suspending the operation of the 
6 & 7 Vic cap. 76. So the law continued till 
1861, when, in order to give still better effect 
to the treaty, it was deemed expedient by the 
Legislature to allow only certain magistrates, 
qualified because of their position and know- 
ledge of law, to act in carrying out the pro- 
visions of the treaty, so as to avoid if possible 
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the consequences of the blunders of ignorant 
or incompetent magistrates. Accordingly, 
sections 1, 2 and 8 of the Consolidated Statute, 
chapter 89, were repealed and new proTisions 
substituted, framed with the view we have 
mentioned The right of any one of the 
States of the Union to make requisition 
ceased by the same act to be sanctioned 
There were other alterations in language sub* 
servient to the design of the act of little con- 
sequence, and which we have not space at 
present to notice. The latter act in due 
course, and as a matter of precaution, receiyed 
the sanction of the Queen in Council, at a 

• Court holden at Balmoral on October 11, 1861. 

Thus we have in general terms presented to 
our readere the tenth article of the Ashburton 
Treaty, and our legislation in reference thereto 
down to the present time. 

We now propose to examine the language 
of the article of the Treaty itself by the bght 
of adjudged cases. 

The treaty is a contract between two sove- 
reign states. Like other contracts, it must be 
so construed that effect be given to it, and 
to every word of it, with a view to the 

• carrying out the object of the parties. That 

* object is to punish crime; and subordinate 
t. thereto to apprehend, try and punish fugitive 
» criminals. Crime is local, and, in general, can 
'Only be punished in the country where oom- 
:mitted. Criminals endeavour to evade the 
(punishment due to crime, and so at times flee 
from the jurisdiction that has the power to 
punish, into the territory of some adjacent 
]pow<er. The mutual obligation of the treaty 
.is ithe surrender of such fugitives. But this 
icannot be done without machinery, and the 
{machinery cannot be put in motion without 
'expense. Hence we find in the treaty, besides 
:the general obligation to deliver fugitives ftom 

* criminal justice, stipuUtions in regard to the 
-machinery to be used, and provisions for the 
payment of all expenses attending the same. 

The article of the treaty therefore may be 
considered in a three fold aspect 1. The ob- 
ligation. 2. The machinery; and 8. The 
< expense. 
1. — The Obligation. 

The two nations agree that, upon " mutual 
requisitions by them or theu: ministers, oflScers 
or authorities, respectively made** — that is, on 
a requisition made by the one government, or 
by its ministers.or officera properly authorised , 



upon the other — the government upon whom 
the demand is thus made shall deliver up to 
justice, &c In other words, on a demand 
made by the authority of either government 
on the other, thefk^tive shall beddivered 
up. This is the exact stipulation entered into 
wh«i plainly interpreted It is a compact be- 
tween two nations, in respect to a matter of 
national concern — ^tfae punishment of criminal 
offenders against their laws. The duty or 
obligation entered into is the duty or obliga- 
tion of the respective nations; and each is 
bound to see that it is fulfilled, and each is 
responsible to the other in case of a violation. 
When the ca»u$/aderU occurs, the requisition 
or demand must be made by the one nation 
upon the other: {In re Kane^ 14 Howard, 103.) 
The treaty should be construed in a fair and 
liberal spirit There should be no laboring 
with legal astuteness to find flaws or doubtful 
meanings in its words, or in those of the legal 
forms for carrying it into effect We are to 
regard its avowed object — the allowing of each 
country to bring to trial all penons chai^ged 
with the expressed offences. Neither of the 
parties can properly have any desire to pre- 
vent such trial, or to shield a possible offender: 
(per Hagerty, J., in re Burley^ 1 U. C. K J. 
N. S. 50.) 

The treaty is silent as to the form of the 
requisition, and equally silent as to the time 
when it should be made. The requisition 
may, it is apprehended, be in the form of a 
letter from the Secretary of State, or other 
accredited officer of the government, requiring 
the surrender ; and may, it is apprehended, 
so far as we are concerned, be made either be- 
fore or after proceedings commenced against 
the fugitive in our country. The English 
statute 6 & 7 Vic. cap. 76, s. 1, provides that 
** in COM requisition shall at any time be made« 
&c, it Bhall be Idviful for one of her Majesty's 
principal Secretaries of State to signify that 
such requisition h<u been made, and to require 
all justices, &c., and thereupon it shall be 
lawful for any justice, &qJ** Reading this, one 
would suppose that, before the justice can act, 
there must be first the requisition firom the 
foreign government, and then the warrant from 
the Secretary of State to all magistrates, &c 
This act is still in force in New Brunswick ; 
and in the case of the Chesapeake, it was there 
held that these warrants should precede the 
jurisdiction of the local magistrate; but in 
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Upper Canada they are not conditions prece- 
dent to the jurisdiction of the magistrate : (In 
re Anderson, 11 U. 0. C. P. 1 . In re Burley, 
ante.) Our legislature^ as we have shown, 
in 1849, expressly declared that the requisi- 
tion or warrant of the QoTemor General should 
not be a condition precedent The delay in 
obtaining the requisition or warrant might be 
so great as to afford the accused certain means 
of escape. Our legislature intended to remedy 
this evil, and the act they passed has done so. 
(per Richards, C. J., in re JBurley,) 

The delivery is to be of ** oZZ persons, &a'* 
implying subjects of both nations (In re Bur- 
ley), as well slaves as freemen : (In re An- 
derean). In the former case it was contended 
that a natural bom subject of her Majesty, 
accused of having committed crime in the 
United States, was not within the treaty ; but 
the judges considered the point too clear for 
argument, and unanimously held that British 
subjects committing crime in the United States 
are within the treaty. In the latter case it 
was said that, to treat slaves as "chattels," 
and therefore excluded from the treaty, would 
have the effect of encouraging slaves to rob 
and to murder, and to make Canada their 
asylum — a result which could never have 
been contemplated, and too dreadful to be 
seriously argued. The language **all per- 
sons," is too plain to be mistaken. The 
words should receive a liberal interpretation, 
and hitherto have done so. 

But the delivery is to be of all persons 
•* who, being charged, &c" The meaning of 
the word " charged" is by no means clearly 
ascertained. Technically it may be said to 
mean ** charged by information*," but its com- 
mon acceptation is that of being accused, and 
in the latter sense it seems to be used. But 
the treaty does not contemplate persons being 
surrendered upon mere suspicion, and it is 
well that it does not, for there are so many 
inducements to procure extradition of indivi- 
duals, upon pretence of crime, foiling within 
the treaty, so as to restore them to fordgn 
Jurisdiction for other purposes, that a treaty 
less guarded than the one under consideration 
might lead to oppression: (per Sullivan, J., in 
Te Kermott, 1 U. C. Cham. R. 266.) What- 
ever power a magistrate may have to detain 
upon evidence amounting to mere suspicion, 
for the purpose of other testimony being im- 
ported into the case, it is dear that a judge 



before whom the prisoner is brought for his 
discharge on habeas corpus has no such power. 
(Ih,) The treaty has been held to apply to 
persons conmeted of crime in the United States 
and fleeing to Canada : (In re Asher Warner, 
1 U. C. L. J. N.S. p. 16.) So far as the tech- 
nical complaint is concerned, it need not be 
laid in the United States before being laid here. 
It is clear, from the provisions contained in 
our act, that the proceedings for arrest may 
be commenced in this province: (per Draper, 
C. J., in re Anderwn, 11 U. C. C. P. 53 ; and 
in re Burley. ) The treaty is intended to attach 
only on those whose crimes as well as flight 
have taken place since the treaty : (per Baron 
Piatt, in Begina v. Clinton, Law Times, Nov. 
1, 1846.) 

The treaty is restricted in its terms to seven 
specified crimes, thus, *^who being charged 
with the crime of murder, assault to commit 
murder, piracy, arson, robbery, forgery, or 
utterance of forged paper, Ac." Murder is an 
offence against the laws of every civilized oom- 
munity, and equally known to the laws of alL 
The assault to commit murder is also made 
criminal by the laws of most civilized nations. 
Piracy, as used in the treaty, has been held 
by a minority of the judges of the Queen^s 
Bench in England to mean municipal piracy, 
and not pinu^ on the high seas, which,, being 
an offence against the laws of nations, may be 
tried in any country : (Beg, v. Titnan^ 10 L.T. 
N.^ 500. ) Arson is a crime well known to the 
laws of both countries at the time the treaty 
was made, and equally punishable by the laws 
of both countries.. The same may be said of 
robbery, foiigery, and the utterance of forged 
paper. But neither the treaty nor the statutes 
passed under it are to be taken as founded on 
a presumption that the criminal or civil laws 
prevailing in the territories of the two con- 
tracting parties would be found in all respects 
identically the same. In arson and in forgery, 
for instance, it is likely there may be points 
of difference as regards the description of pro- 
perty, and of the written securities, which it 
is the object of the law in the several countries 
to protect : (per Robmson, C. J., in re Ander- 
son, 20 U. C. Q. B. 171.) 

The particular crime must be shewn to have 
been committed within the ** jurisdiction" of 
the country demanding the surrender. Th» 
word ** jurisdiction" may mean either *^ terri^ 
tory" or "judicial authority." We incline to 
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the opinion that it means simply territory; 
and such was the recent decision of Mr. Jus- 
tice Smith, in the case of the St Alban's 
raiders, still pending in Lower Canada. Such 
also was the opinion expressed by Chief Justice 
Cockburn, in Beg. v. Tivnan, 10 L. T. N.S. 
500, though his learned brethren, Crompton, 
J., Blackburn, J., and Shee, J., inclined to a 
contrary opinion, and introduced the word 
"exclusive" before the word "jurisdiction," 
as used in the treaty. The main question, 
however, as already mentioned, decided by 
them, is that piracy jwr* gentium is not within 
the treaty; a decision which confirmed the 
views of Mr. Justice Ritchie, of New Bruns- 
^wick, as expressed in the case of the Chesa- 
peake, and which has since been approved by 
' the learned Commissioner who decided In re 
Bennett, 11 L, T. N.S. 488. Notwithstanding 
such eminent authority, we are by no means 
satisfied that Chief Justice Cockburn was 
^rong, and shall look for further discussion 
on the meaning of the word " piracy," as used 
in the treaty, before the interpretation of it by 
^the majority of the judges of the Queen's 
Bench is accepted as correct by both parties 
.to the treaty. 

.The word piracy appears to be used in its 
^widest sense. Municipal piracy is, we believe, 
:an offence unknown in England. One would 
thiak that the offence intended was one not 
only known to both countries, but common to 
both countries. Had the contrary been in- 
tended, we should have expected to find piracy 
by municipal law in some way distinguished 
firom piracy as understood by the law of 
nations. It is said, and with truth, that the 
mischief which the extradition treaty was in- 
tended to prevent was that of persons commit- 
ting crimes within the territory of one nation 
and escaping out of that jurisdiction with 
impunity. That such was the primary object 
of .the treaty there can be no doubt, but that 
it was the only one is a subject of great doubt ; 
but it is impossible not to see that the mis- 
chief is not limited to such cases. It may be 
that an offenec may be cognisable in two coun- 
tries, as in the case of murder committed by 
one British subject upon another, in the 
United States, in which case the offence might 
be tried in Britain by the municipal law of that 
country. Yet it would be highly inconvenient 
that he should be tried in Britain, because 
criminals may escape punishmeat not only by 



going beyond the territory and reach of the 
laws of that country in which the crime is 
committed, but also by failure of evidence in 
the country where tried, and the diflSculty of 
adducing sufficient evidence, except in the 
country where the crime has been committed. 
If the language of the statute is large enough 
to embrace both these kinds of mischief, it is 
highly expedient to restrict it to one only : 
(per Cockburn, C. J., in Reg, v. Tivnan, 10 
L. T. N.S. 500.) 

Much stress was laid by Mr. Justice Cromp- 
ton upon the words ^* shall seek an asylum," 
as used in the treaty. He said, an asylum 
means a place where the criminal is safe from 
prosecution or pursuit — not a place where he 
may be tried and convicted. But the treaty 
uses the words *^ shall seek an asylum ;" in 
other words, shall flee to in the hope of finding 
an asylum. It does not follow that because 
he thinks the particular country to which he 
may flee an asylum, that he will independently 
of treaties neeeesarily find it so. He may be 
mistaken. Besides the treaty does not stop 
with the words " shall seek an asylum," but 
proceeds, ** or shall he found within the terri- 
tories of the other." Whether he seeks an 
asylum there or not, if after the commission of 
the crime he is found there he shall be liable 
to be surrendered. It seems to us that the 
construction placed upon the treaty by the 
majority of the judges was needlessly narrow, 
and it yet remains to be seen whether it will 
be accepted by the highest courts of the 
United States as their construction of the act 

2. — TbE MilCUINfiRY. 

The crime is one thing; the evidence to 
prove it is an entirely different thing. While 
we accept the law of the foreign country to 
establish the crime, yet the facts which go to 
establish the crime, as defined by the foreign 
law, must be proved by such rules of evidence 
as prevail in our own country. Here we find 
nothing more nor less than the distinction be- 
tween the lex loci and the lex fori — the former 
relating to the principal fact, the crime — the 
latter relating to the minor facts or means of 
proof. This we take to be the meaning of the 
proviso in the treaty, " that this shall only be 
done upon such evidence of criminality as, 
according to the laws of the place where the 
fugitive or person so charged shall be found, 
would justify his apprehension and committal 
or trial if the offence had been there com- 
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mittecL'* The legal sufficiency of the evidence 
of criminality is to be determined by the jus- 
tice. It has been argued that both the pas- 
sages in the treaty, in which the sufficiency of 
the evidence is spoken of, have reference to the 
laws of this province, not merely as regards 
the nature of the proof that may be received, 
but also to the law of this province as regards 
the particular offence ; but the court of Queen^s 
Bench declined to adopt such an argument : 
{In re Andenan, 20 U. 0. Q. B. 169.) So far 
as regards the means of proof, there is no 
doubt our law must govern. Thus, if the law 
of the foreign state should admit a confession 
extorted from a slave by violence, such evidence, 
when produced here, would be rejected. So 
if the law of the foreign state should allow 
evidence of a freeman, not under oath, to be 
admitted against a slave chai^ged with having 
committed a crime agunst a freeman, no jus- 
tice would act on such evidence here, (lb.) 

The treaty specifies no particular magis- 
trates. It declares that ^Uhe respective judges 
and other magistrates of the two countries 
shall have power, &c There is a great diffe- 
rance between magistrates in England and 
magistrates here. In the former, for the most 
part, magistrates are gentlemen of leizure and 
of education. In this country there is less 
leizure and less education among magistrates 
than in England. But even in England it is 
DOW proposed by the Lord Chancellor to cancel 
the commissions of amateur justices, and allow 
stipendiary or skilled magistrates only to act 
The necessity fbr such a step in this country 
is tenfold what it is in England. The appre- 
ciation of this necessity induced our legisla- 
ture, as ahready mentioned, in 1861, to restrict 
the power of acting in aid of the Ashburton 
treaty to Judges of the Superior Courts, 
Judges of County Courts, Recorders, Police 
Magistrates, Stipendiary Magistrates, Inspec- 
tors and Superintendents of Police. While 
the circle is diminished, the efficiency of the 
treaty is really the better secured. In other 
words, what we lose in quantity .we make up 
in quality. 

The jurisdiction of the judges, &c, is con- 
ferred in these words, ** shall have power, 
jurisdiction and authority, upon complaint 
made under oath,*' Ac The jurisdiction is 
made to depend on a complaint made under 
oath. That complaint, as we have already 
had occasion to explain, may, in the first 



instance, be made here. When made, the 
power, &c, is to issue a warrant ** for the ap- 
prehension of the fugitive or person so charged," 
to the end " that the evidence of criminality 
may be heard and considered." Grave doubts 
are by many entertained as to the power of 
the magistrate under this treaty to hear evi- 
dence for the defence. The words ^^ evidence 
of *^ criminality'^ have by some been supposed 
to exclude exculpatory evidence as evidence in 
excuse. The practice is by no means uniform 
either here or in the United States or in 
England. The more prudent course adopted, 
owing to the prevailing doubts on the point, 
has been to receive evidence for the defence. 
This course has at length received the sanc- 
tion of the Chief Justice of our Common Pleas, 
though the Chief Justice of Upper Canada is 
apparently studiously silent on the point. 

The language of the Chief Justice of Com- 
mon Pleas (In re Burley, 1 U. C. L. J. N.S. 46) 
is as follows : — " As to receiving evidence on 
behalf of prisoners, against whom charges are 
made as fugitive o (fenders, I do not see why 
the same course should not be pursued as in 
the ordinary examination of persons charged 
with ofiences committed in this Province. In 
Wise*s Supplement to Bums* Justice, edition 
of 1852, it is recommended that such evidence 
be taken, if offered. The observations of vari- 
ous judges are therein referred to as recom- 
mending it, and the opinion of the present 
Chief Justice of England, when at the bar, in 
favor of that course, is given. One ground on 
which he based his recommendation was, that 
the Imperial act then in force, relative to duties 
of justices of the peace out of sessions, similar 
to our Provincial statute of Canada, cap. 103, 
sec 30, directed the magistrate to take the 
statement on oath or affirmation of those who 
know the facts and circumstances of the case, 
and to put the same in writing. The words of 
our statute (24 Via cap. 6) are, * to examine 
upon oath any person or persons touching the 
truth of such charge.' This language would, 
in my judgment, authorize the examination of 
the prisoner's witnesses as much as that used 
in the section quoted from the Consolidated 
SUtute of Canada, chapter 102." 

The preliminary investigation takes place- 
here. The trial is to be had abroad. Our- 
judges sit as it were ministerially in aid of the . 
foreign tribunal, which is the proper and only 
one to try disputed questions of fact, or iufe- * 
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rences from facts. Unless it can be said there 
is nothing for a jury — the facts being undis- 
puted, and the only thing in dispute being the 
law, the prisoner should be committed : (per 
Draper, C. J., In re Anderson^ 11 U. 0. C. P. 
60. ) If the judge were, as an ordinary magis- 
trate, investigating a case of our own, and 
would commit for trial here, he should commit 
for that in the foreign country : (per Ritchie, 
J., in the case of the Chesapeake.) 

The judge, &c., having heard and considered 
the evidence, must determine if it be " suflS- 
cient to sustain the charge.*^ We have no 
right to assume that he will not be fairly tried 
in the United States, nor can we be influenced 
by any consideration of what may be properly 
or improperly done with him after the trial 
The treaty is based on the assumption that 
each country should be trusted with the trial 
of offences committed within its jurisdiction. 
If that confidence be shaken so as to weaken 
the efficiency of the treaty, the remedy is to 
abrogate it : (per Robinson, C. J., in re Ander- 
son, 20 U. C. Q. B. 173 ; per Hagarty, J., in re 
JBurley, p. 50; see also Yattel, c. 2, c. 6, s. 76.) 
The word " sufficient," as here used, means 
sufficient not only in point of law, but in point 
of fact ; or, in other words, sufficient to put 
the party accused on his trial for the offence 
of which he is accused. 

The judge of the sufficiency is the judge 

who heard the evidence, and apparently he 

alone. From his decision as to the sufficiency 

or insufficiency of the evidence no appeal is 

given. He exercises a statutory power, and 

the statute which creates the power provides 

for no review of his decision on the evidence, 

•except by the government, to whom he is 

required to certify the evidence, or a copy of 

it. Can there be an appeal from his decision 

to any intermediate tribunal not mentioned in 

the treaty or statutes passed to give effect to 

it ? The late Mr. Justice Sullivan (In re Rcr- 

mott, 1 U. 0. Cham. Rep. 253) assumed that 

' there was such an appeal on habeas corpus to 

cs judge in Chambers, and dischai^ged the 

prisoner. The late Sir James B. Macaulay, 

♦ (/n re Tuhhee, 1 U. C. Pr. Rep. 98) expressed 

' strong views in favor of such an appeal, though 

the prisoner before him was discharged on 

wholly different grounds. The late Sir John 

B. Robinson, in Anderson's case, 20 U.C. Q.B. 

166, though expressing great doubts as to any 

:Buch power, did in fistct entertain an appeal 



from the decision of a magistrate on a question 
as to the suffldeocy of evidence. Chief Jus- 
tice Draper, in Anderson's case, as reported in 
11 U. C. C. P. 59, said there is some difficulty 
in affirming that this court can review the 
decision of a ju<%;e or justice under the treaty. 
In the same case, at p. 67, Mr. Justice EBg- 
arty was more decided, and said, " I do not 
understand that either of the Superior Courts 
can assume the task of examining the deposi- 
tions, and judge them sufficient to sustain the 
charge." To the same effect is the language 
of Mr. Justice Ritchie, in the case of the 
Chesapeake. So Mr. Justice Cronq>ton, in Beg. 
V. Tivnan, 10 L. T. N. S. 501, said, "all I 
think we have to consider is whether there 
was any evidence on which the magistrate 
could reasonably, in the exercise of his discre- 
tion, commit these prisoners to gaol for the 
purpose of being delivered up to the United 
States authorities. * * * We are not the 
proper parties to judge of the evidence, but we 
have the power of saying that there is no 
evidence before him on which he ought l^ally 
to come to the conclusion to commit them to 
gaoL * * * It is not for us to weigh the 
effect of evidence which is for the magistrate, 
&c" So far, the weight of authority is decid- 
edly against the power to review the decision 
of the magistrate on the evidence, and such 
we should unhesitatingly declare to be the 
law as now established, were it not for the 
recently expressed opinion of Chief Justice 
Richards (/» re Burley, 1 U. C. L. J. N.S. 46). 
The opinion of that learned judge is entitled 
to great weight, and the expression of it in 
the case to which we have just referred leaves 
the decided cases on this point in any thing 
but a satisfactory state. 

The magistrates having found the evidence 
sufficient to commit the party for trial, is, 
according to the treaty, "to certify the eamey^* 
and, according to our act, " to certify a copy 
of the same," to the proper executive autho- 
rity, that a warrant may issue for the surrender 
of the fugitive. There must of course be » 
commitment by the magistrate of the fugitive. 
The warrant of commitment, if only till " dis- 
charged by due course of law," without say- 
ing " until surrendered, fta," would be bad : 
(In re Andermn, 11 U. C. C. P. 1.) It need 
not set out the evidence (In re Burley) ; and 
for the reasons that we have already men^ 
tioned, need not recite a prior charge in the 
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foreign oountry, or the warrant of the Qovemor 
General here: (lb.) A form of warrant is 
given in the schedule to the English statute 
8 & 9 Vic cap. 120 ; but as that act is appa- 
rently not in force here, the form which it 
giTos ought not to be too closely followed. 
In case the person committed be not conyeyed 
out of the province within two months after 
commitment (over and above the time required 
to convey the prisoner from the gaol to which 
he has been committed, by the nearest way 
out of the province), any of the judges of the 
superior courts having power to grant a habeas 
corpus, upon application made to him or them 
by or on behalf of the person committed, and 
upon proof made to him or them that reason, 
able notice of the intention to make such 
application has been given to the Provincial 
Secretary, may order the person so committed 
to be discharged out of custody, unless suffi- 
cient cause be shown why such discharge 
should not be ordered. This is in effect the 
same as sec 4 of the Imperial Statute 6 & 7 
Vic c 76, from which it is apparently taken. 
The act of Congress of the United States, 
passed on 12th August, 1848, contains a like 
provision : (Con. Stat Can. c 89, s. 4.) 

It 19 not said expressly in the treaty, nor ex. 
cept by inference in any of the statutes under 
it, tehere the surrender is to be made. It is 
provided by sec. 4 of 24 Vic c 6, that " the 
person or persons authorized as aforesaid (i.e* 
authorized in the name and on behalf of tb^ 
United States to receive), may hold such per- 
son in custody and take him to the territories 
of the said United States, pursuant to the said 
treaty ; and if the person so accused escapes 
out of any custody to which he stands com. 
mitted, or to which he has been delivered as 
aforesaid, such person may be retaken in the 
same manner as any person accused of any 
crime against the laws of this province may be 
retaken upon an escape." Such is the lan- 
guage of sec 8 of the Imperial Statute already 
quoted. 

The clear intendment of the enactment is, 
that the delivery shall take place to the United 
States messenger within our territory ; for it 
provides for the conveyance of the fugitive in 
the charge of that messenger to the territories 
of the United States, which means to the 
frontier, and also provides for an escape within 
our territory whilst in the like custody. The 
third section of the Act of Congress of the 



United States, passed 12th August, 18^8, is 
to the same effect This being so, both powers 
i^ee as to the interpretation of the Treaty, so 
far as this point is concerned. 

3. — Expenses. 

The extradition under the Treaty is deemed 
for the benefit of the party requiring the sur- 
render. In truth it is for the benefit of both 
countries that criminals should be punished, 
but the assumption of the treaty is just what 
we have mentioned. This being so it is con- 
sidered only fair that " the expense of appre- 
hension and delivery should be borne and 
defrayed by the party who makes the requisi- 
tion and receives the fugitive." By making 
the requisition the party making it asssumes 
the responsibility of paying the expenses of 
apprehending as well as delivering the fugitive 
(per Richards, C. J., in re Bur ley). The 
ordinary expenses, including fees to counsel, 
would seem to be intended (7 opinion Attorney 
General U. S. 612). 

Effect of Surrender. 
The surrender is made for trial on a particu- 
lar charge expressed in the treaty, and for that 
only. The foreign government can only try 
the fugitive on the charge for which he is 
surrendered (per Richards, C. J., in re Bur- 
ley^ p. 45). What is to become of him 
afterwards is not so easily determined. Sir 
John B. 'Robinson, in the case of Anderson 
the escaped slave, said, " We are not to be 
influenced by the consideration (a very painful 
one in all such cases) that the prisoner, even 
if he be wholly acquitted of the offence imputed 
to him, mtuit remain a slave in a foreign coun- 
try" (20 U. C. Q. B. 173). But notwithstand- 
ing the dictum of a Judge so eminent, we 
venture to affirm that the surrender being for 
a special purpose, and for that purpose only, 
the fugitive, when that purpose is attained, 
should be free to return to his asylum. The 
surrender is made of a person accused of ' 
crime to be tried on that accusation. If not 
guilty of the charge of which accused and for 
which surrendered he should not be, it seems . 
to us, be retained on a different charge, or 
because of any municipal law or lien. The 
latter we do not recognize, and but for the 
treaty we are not bound to recognize the- 
former. So it is apprehended an arrest of the 
fugitive in the foreign country on civil process 
of any kind for an offence not within thtt 
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Treaty, or in truth for any oflenco other than 
that for which surrendered, before an oppor- 
tunity to him to return lo his asylum, would 
be illegal. Otherwise surrenders mig!»t be 
obtained ostensibly for crimes specified, but 
really for civil procedure and civil jurisdiction, 
or ostensibly for a crime mentioned in the 
Treaty and really for one not so mentionod, 
and thus a trick practised upon the power 
surrendering. If thp accused, though acquit- 
ted of the offence for which he is surrendered 
be guilty of other offences, and these be spec- 
ified in the Treaty, there is nothing to prevent 
his second extradition on the new charge or 
charges. 



ORDERS OF THE COURT OF 
CHANCERY. 

Wo publish hereunder the orders of the 
Court of Chancery, promulgated February G, 
1865. 

They effect several important changes in 
Equity practice, which will he appreciated by 
the practitioners in that Court. The orders 
came into force on the twentieth day of last 
month. They are as follows : — 

1. — Pleadings and all other proceedings in 
a cause may be written or printed, or partly 
written and partly printed. 

2. — When wholly printed, dates and sums 
occurring therein are to be expressed by 
figures instead of words. 

3. — All such pleadings and other proceed- 
ings are to be so written or printed neatly and 
legibly on good paper, of the size and form 
heretofore in use ; and if printed, the same 
are to be printed with pica type, and the 
solicitor is not to be entitled to the costs of 
any pleading or other proceed ing which is 
sot in conformity with this Order ; and the 
Registrar is to refuse to file the same. 

4. — Office copies of bills are not to be cer- 
tified by the Registrar or Deputy Registrar, 
but shall be authenticated by the stamp of 
the office, and the usual signature of the 
Registrar or Deputy Registrar at the foot of 
.tbebilU 

6. — The service of any bill within the juris- 
diction of the Court is to he of no validity if 
not made within twelve weeks after the filing 
-of the bill ; and the service of an amended 
•bill upon parties added by amendment, is to 
be of no validity if not made within twelve 
weeks after such amendment ; and the service 
of any bill without the jurisdicfion of the 
<^ourt is to be of no validity, if not made 
)within a period oonsisting of twelve weeks, 
l^ded to the time limited by the General 
'Orders for the answer of defendants served 
*Vithout the jurisdiotion, such time to be com- 



puted from the filing of the bill as to partiea 
made defendants by the original bill, and 
fr<im the amendment of the bill as to parties 
added as defendants bj amendment ; but 
service may be allowed by a Judge when 
made after the periods above limited, upon its 
being made to appear to his satisfaction that 
due diligence has been used in effecting such 
service. 

6. — A defendant is to admit in his answer 
such of the allegations contained in the plain- 
tiff^'s bill as are to the knowledge of such 
defendant true, or the truth of which he can 
readily ascertain, or as he has reason to 
believe and does believe to be true ; and it 
shall be sufficient if such admissions are ex- 
pressed to be only for the purposes of the 
suit in which the same are made. 

7. — Plaintiff) are to admit in their replica* 
tion sttob facts alleged by the answer as are 
to the knowledge of the plaintiffs or any or 
either of them true; or the truth of which 
they or he can readily ascertain, or as they 
or he have or has reason to believe, and do or 
doth believe to be true; and it shall be suffi- 
cient if such admissions are expressed to be 
only for the purposes of the suit in which the 
same are made. 

8. — The replieation may hereafter be in the 
following form : — 

I admit, ftc., and I Join issae with the answers 
of the defendants, C. D., &e., except in so far as 
I have herein made admissions in regard to alle* 
gallons contained in saoh answers, and I will hear 
the cause upon bill and answer agunst the defen- 
dants, £. F., Ac, and prg conftuo against the 
defendants G. H., &o., as the ease may be. 

9. — Such admissions are, in all cases whore 
it is practicable, to be by reference to the 
numbers of the paragraphs in the bill or 
answer to which they relate, with such quali- 
fications as may be necessary or proper for 
protecting the interests of the party making 
such admissions ; and it shall not be necessary 
or proper, in any answer or replication, to al- 
lege ignorance or any fact stated in the bill or 
answer, or any other reason for not admitting 
any fact therein alleged. 

10. — Such admissions may be in the follow- 
ing form : 

I admit, or for the purposes of this suit I ad- 
mit^ the tmth of the allegations contained in the 
plaintiff's bill, or of the answer of the defendant 

C. D., or the allegations contained in the 

paragraph of, or so much of the allegations 

contained in the — - as oommenoe with the 

words, " ," and ends with the words, 

•* ," or I admit, &o., save and except 

that I say, (stating qualifications of admission, 
If any.) 

11. — When it beoomes necessary to adduce 
evidence, or to inour expense otherwise, in 
order to establish or prove facts, which, in the 
judgment of the Court, upon the hearing of 
the cause, ought to have been admitted, it 
shall be competent to the court to make suo^ 
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order in respect to the oosts occasioned by the 
proof of such facts, as nnder all the circam- 
stances shall appear to be just. 

12.— Office copies of answers, affidavits and 
other proceedings are dispensed with; and 
where serrice is required troe copies, instead 
of office copies, are to be served; bat this 
Order is not to apply to bills or decrees, of 
which office copies are by the practice of the 
Court required to be served. 

13. — Not more than ibur copies of any 
pleading or other proceeding are to be allow- 
ed to any party, in a cause or matter, exclu- 
sive of the draft, but inclusive of copies to 
file, copies to serve, copies for briefs, and any 
other copies that may oe required or made in 
the progress of the cause. 

14. — If more than three copies, exclusive of 
the draft, are required of any pleading or other 
proceeding, and the party chooses to have the 
pleading or proceeding printed for the pur- 
poses of the suit or matter, he is in lieu of all 
charges for copies, to be allowed thirty (30) 
cents per folio of the pleading or proceeding, 
and hie reasonable disbursements of procuring 
the same to be printed. 

15. — Every defendant, appearing by a dif- 
ferent solicitor, is entitled to demand frtim 
the plaintiff two copies of any printed bill, 
paying for each copy two cents per folio. 

16. — After replication is filed, any party 
may call on the other by notice to admit any 
document, saving all iust exceptions, and in 
case of refusal or neglect to admit, the oosts 
of proving the document shall be paid by the 
party so neslecting or refusing, whatever the 
result of the cause may be, unless at the 
hearing the Jud^e certifies that the nedect 
or refusal to admit was reasonable ; and no 
costs of proving any document are to be al- 
lowed, unless such notice is given, except in 
cases where the omission to give the notice 
was in the opinion of the Taxing Officer a 
saving of expense. 

17. — The notice may be in the following 
form :— 
Ih Chaxobet. 

Between A. B., Plaintiffs 

and 
0. D., Defendant, 

Take notiee, that the plaintiff (or defendant) 
proposes to adduce in evidence the documents 
hereunder speotfted, and that the eame may be 
inspected by the defendant, (or plaintiff,) his 
solicitor or agent, at — — , &o., on — , &o., 
between the hours of — , &c. ; and the defen- 
dant (or plaintiff) is hereby required, within 
four days from the said day, inclusive, to admit 
that such of the said documents as are specified 
to be originals, were respectively written, signed 
or executed, as they purport respectively to have 
been ; that such documents as are stated to have 
heen served, sent or delivered, were so served, 
sent or delivered, respectively ; ssTing all just 



exceptions to the admitting of such documents 
as evidence in this cause. 

Dated this day of 186 — . 

Yours, &o. 
To 8. , &o. 

&0., &0., '. 

18. — The notice is to be served not less than 
two clear days before the day appointed for 
inspection. 

19. — No order is to issue in cases within the 
first section of the 13th Order of June, 1853, 
for taking a bill pro confesso; but in lieu 
thereof the plaintiff is to file the usual affida- 
vit of service of the bill, and a proocipo 
requiring the Registrar or Deputy Registrar 
to note that the defendant is in default for 
want of answer, and that the bill is to be 
taken pro eonfaao against him. This proeoipe 
may be filed at any time within six calendar 
months after service of the bill. If the de- 
fendant is in default for want of answer, the 
Registrar or Deputy. Registrar is to enter a 
note in the registry of pleadings, as required 
by the prcecipe, in the same manner as 
pleadings are entered therein, and the entry 
IS to have the same effect as an Order for 
taking the bill pro confeano : the fee payable 
to the Registrar or Deputy Registrar thereon 
is to be fifty cents. 

20. — No order of course, and no order ob- 
tained ex parte and not being of a special 
nature, is to be entered by the ^gistrar unless 
the entry thereof shall be directed by the Court 
era judge ; but this provision is not to be con- 
strued as applying to Decrees or Decretal Or- 
ders, or to Final Orders for sale or foreclosure. 

21. — ^Where a defendant is entitled to give 
a notice to dismiss, it is not to be a sufficient 
answer to the motion for the plaintiff, after 
being served with the notice, to take out and 
serve an order for amending the bill, or to file 
a replication, or to undertake to speed the 
cause ; but it' shall be necessary for the plain- 
tiff to shew that he has prosecuted his suit 
with due diligence, or that under all the cir- 
cumstances the bill should not be dismissed. 

22. — No notice to settle minutes or pass a 
Decree or Order is to be given unless by 
direction of the Registrar. 

23. — ^>Vhere a notice is given to settle mi- 
nutes, or to pass a Decree or a decretal or 
other order, and the party served attends 
thereon, but the party giving the notice does 
not attend, or is not prepared to proceed, the 
Registrar may proceed ex parte to settle the 
minutes, or pass the Decree or Order, or may, 
in his discretion, order the party giving the 
notice to pay to the other the costs of his 
attendance; or if a party served asks for 
delay, the' Registrar may grant the delay on 
such terms as he thinks reasonable as to pay- 
ment of costs or otherwise. 

24. — In a redemption suit, if the plaintiff 
does not redeem tne defendants, or such of 
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them as he is ordered to redeem, the bill need 
not be dismissed ; but where there are other 
defendaDts, in liea of the bill being dismis- 
sed, the plaintiff may be declared foreclosed, 
and directions may be given, either by the 
Decree or by subsequent Orders, as to the 
relatiTe rights and liabilities of the defendants 
as amongst themselves, and such proceedings 
are in such case to be thereupon had, and 
with the same effect, as in a foreclosure suit. 

25. — In suits for foreclosure or redemption, 
where a reference is directed to ascertain 
incumbrances, it shall not be necessary to 
reserve further directions, bat the decree di- 
recting such reference may direct that the 
times at which payment is to be made, or 
foreclosure or redemption is to take place, 
shall be, as to incumbrancers, or persons en- 
titled to redeem, at the periods allowed by the 
practice of the Court ; and such tiroes shall 
DC named and appointed by the Master or 
Accountant in his report ; and such appoint- 
ment shall have the same effect, and be acted 
on as if the times had been fixed according to 
the present practice by or under a decree on 
further directions ; and any party entitled to 
and desiring a sale, is to make the deposit 
therefor within one week after the confirma- 
tion of the report ; whereupon the Registrar 
is upon prcecipe to draw op an order to the 
same effect as the decree now made in such 
oases on further directions ; and such order 
shall have the same effect, and be followed 
by the same proceedings as when a aale is 
ordered by a decree of the Court. 

26. —Where a Decree or Decretal or other 
Order is not passed and entered within one 
calendar month from the day judgment is 
pronounced, the time alk>wed for re-bearing 
the cause, or varying or discharging the Order 
under tho first General Order of the 10th of 
January, 1863, shall begin to run at the expi- 
ration of such calendar month. 

27. — Petitions for re-hearing, certificates of 
Counsel thereon, and orders to set down for 
re-hearing, are abolished. 

28. — In lien thereof the party entitled to a 
re-hearing is to file a proeoipe, and serve notice 
as heretofore. 

29.— If a party seeks to vary part only of 
a Decree or Order, he may, in the notice of 
re-hearing, state the part of the Decree or 
Order which he seeks to vary. 

30. — It shall not be necessarv to procure a 
Judge's fiat to a petition appointing a time 
and place for the hearing thereof, but in lieu 
of such fiat there is to be indorsed on the pe- 
tition a notice addressed to the parties con- 
cerned, stating the time and place at which 
the petition is to be heard, and informing 
them that if they do not appear on the petir 
tion at such time and place, the Court may 
make such order, on the petitioner's own 
shewing, as shall appear just 



31.— Orders ninara abolished, and in liea 
thereof notice is to be given of the modon for 
an order absolute. 

32. — The Aooountant is to take aad dispose 
of such references of aooount and other matters 
as shall from time to time be made to him by 
any Decree or Order. 

33. — The Accountant is, in regard to mat- 
ters referred to him, to have the same powers 
as the Master in Ordinary to issue warrants, 
make appointments, and settle aad sign re- 
ports and eertifieates, and is to have all other 
powers and (privileges of the Master; and the 
reports, certificates, and other acts of the 
Aocoontant, are to have the same effect, and 
be subject to the same Orders and Ruloa as 
those of the Master. 

34.--The Aooountant is to be entitled to 
take and receive for his own nse, the same 
fees for all warrants, reports, certificates, and 
other matters as are allowed to the Iiocal 
Masters. 

35. — The Master in Ordinary, with the as- 
sent of the Accountant and either of the 
parties to the reference, may transfer to the 
Accountant any reference, or any part of a 
reference made, or which may hereafter be 
made, to such Master ; and the certificate or 
report of the Accountant in such case is to 
have the same effect, to all intents and pur- 
poses, as a certificate, report, or separate 
report, (as the case may be,) of the Master ; 
and where part only of a reference is so trans- 
ferred, the Accountant, after signing the cer- 
tificate or report, is to deliver the same to the 
Master, with the evidence taken and the papers 
used by and before him, in the matter of suoh 
reference. 

36.— It shall be the duty of parties to raise 
before the Master, Accountant, or Local Mas- 
ter, in respect of any matter presented in his 
office for his decision, all points which may 
aftei^ards be raised upon appeal, and in caso 
an appeal is allowed on any ground not dis- 
tinctly taken before the Master, the Court 
may, in its discretion, order the appellant to 
pay the costs of the appeal. 

37. — The Judges having observed in bills o f 
costs which have come under their notice, 
numerous items allowed by Local Masters 
upon taxation, whieb are not warranted by 
the taridr, it is ordered, that every Local Mas- 
ter do forthwith, after taxing a bill of costs, 
transmit the same by mail to Toronto, ad- 
dressed, *' To the Taxing Officer of the Court 
of Chancery, Toronto," and he is to allow in 
the bill the postage for the transmission and 
return of the bill, and shall prepay the same ; 
and is' to allow in the bill the sum of ono 
dollar as a fee to the Taxing Officer at Tor- 
onto, and the same, with postage stamps for 
the postage, is to be paid at the time of taxa^ 
tion by the party procuring the bill to be 
taxed ; and the Local Master is to transmit 
with the bill to the Taxing Officer at Toronto, 
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the said sam of one dollar, and the postage 
stamps for the postage on the return of the 
bill to the Local Master* 

38.— The Taxing Officer at Toronto, upon 
receiving tiie bill of coists, or as soon there- 
after as his other engagements will permit, is 
to examine the same, and to mark in the 
margin such sums (if any) as may appear to 
him to have been improperly allowed, or to be 
questionable ; and he is to revise the taxation, 
either expark^ or upon notice to the Toronto 
agent (if any) of the ^lioitor whose bill is in 
question, as in his discretion he may see fit ; 
but notifying such a^ent (if any] in all caaee 
where the taxation is not dearly erroneous, 
or where the amount in question is so large 
as in the judgment of the Taxing Officer, to 
make such notification proper. Such jiotifi- 
cation may be by appointment mailed to the 
address of the agent (if any). If upon such 
revision the sums disallowed shall amount to 
one-twentieth of the amount allowed upon 
taxation, the Taxing Officer is to add to the 
amount tailed off, th^ amount of postaj^es, and 
the sum of one dollar aforesaid, and is there- 
upon to re-transmit the bill so revised to the 
lK>oal Master. 

39. — No sum is to be inserted in the report 
of a Local Master as taxed and allowed for 
costs, until such revision by the Taxing Offi- 
cer ; but in a case of urgency, a vrrit of exe- 
cution may issue to levy costs, or debt and 
costs, upon the order of a Judge, subject to 
the future revision by the Taxing Officer : and 
the party may without order issue at his own 
expense a separate execution for the debt 
betore the revision takes place. 

40. — The fee for a necessary common atten- 
dance, including proecipe, if any, shall be 
fifty cents. 

41. — A fee of twenty cents is to be paid by 

Sartiee for ever^ search in the office of the 
[aster in Ordinary, Accountant, or Local 
Master, but it is to be taxed only when the 
search was, in the opinion of the Taxing 
Officer, necessary or proper. 

42. — The fee on settling minutes and on 
passing Decrees or Orders may be increased 
in the discretion of the Registrar, in special 
cases, to two dollars, where the solicitor at- 
tends personally on such settling ori^passing. 

43. — For attendance in the Master's office 
and in the office of the Accountant upon a 
warrant or appointment to hear and deter- 
mine, it shall be in the discretion of the Mas- 
ter. Accountant, and Local Master, to increase 
t he fee for such attendance to any sum not 
exceeding two dollars per hour, where, in 
the judgment of the Master, or other officer 
aforesaid, the matters to be heard and deter- 
mined are of such special nature as. to have 
required previous preparation, and where the 
Master shall find thai previous preparation 



has been bestowed thereupon, and that in his 
judgment such increased fee is reasonable 
and proper under the circumstances ; but no 
such allowance is to be made for more than 
one day, unless the hearing is proceeded with 
dedietn diem to the conclusion thereof; or 
unless such proceeding be prevented by a 
party other than the one claiming the increa- 
sed allowance ; and the increased allowance 
is not to be made unless the same is noted at 
the time in the book of the Master, or other 
Officer aforesaid. 

44.— The fee on the attendance of a solicitor 
upon the examination of parties or witnesses, 
where the solicitor attends in person, and no 
counsel is employed, may in special cases be 
increased in the discretion of the Judge, or 
Officer, before whom the examination is had, 
to two dollars, and where the examination 
occupies more than one hour, then to two 
dollars for every additional hour which is so 
occupied, and during which the solicitor is 
present in attendance thereupon, provided 
the same is noted at the time in the Regis- 
trar's book, or in the book of the Master, or 
other Officer, as the case may be. 

45. — In all Decrees, Orders, Reports and 
Certificates, sums are to be stated in dollars 
and cents. 

46. — Service upon solicitors of pleadings, 
notices, orders, and other proceedings, is to 
be made between the hours of ten o'clock, 
A.1I., and four o'clock, p.x.i except on Satur- 
days, when it shall be made between the 
hours of ten o'clock, a.m., and two o'clock, 
P.M. If made after four o'clock, p.m., on any 
day except Saturday, the service is to be 
deemed as made on the following day, and if 
made after two o'clock on Saturaay, the ser- 
vice is to be deemed as made on the following 
Monday. 

47. — Every Deputy Registrar is forthwith, 
after the 30th of June and Slst of December, 
in every year, to make a return to the Regis- 
trar at Toronto, of the number of bills, 
answers and demurrers, filed with such De- 
puty Registrar during the preceding six 
months, and is to transmit with such return 
the amount of fees payable into " The Suit- 
ors' Fee Fund Account." The Registrar is 
forthwith to deposit to the credit of the said 
account the sums so received, and is on the 
31st day of January, and 31st day of July, in 
each year, to lay before the court a statement 
of the condition of the said account, and the 
names of the Deputy Registrars (if any) who 
are in arrear thereto. 

48.— The foregoing Orders are to take effect 
on the twentieth day of February instant, as 
to all suits then pending, as well as to those 
instituted on or after that date. 

P. M. Vankoughnet, C. 
J. G. Spraogi, Y. C. 
0. MOWAT, V. C. 
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INSOLVENT ACT— TARIFF OF FEES. 

Wo aro informed that the tariff of fees 
promulgated by the judges of the Superior 
Courts of Common Law and Ihe Court of 
Chancery, under the Insolvent Act of 1864, 
has not been sent to the different County 
Court clerks in Upper Canada. This is not 
as it should be. One would imagine that the 
clerks, who are the taxing officers of bills of 
costs under the act, would be provided by the 
proper authorities with the means necessary 
for enabling them to perform their duties effi- 
ciently. 

AVe now publish the tariff for the benefit of 

such as have it not, or who have not provided 

themselves with a copy of Mr. Edgar's work, 

which contains it : — 

TARIFF. 

Feet to tolicitor or attorney^ at between party 
and party, and alto at between tolicitor and client: 

lustructions for voluntary aBsignmeiit by 
debtor, or for oompalsoTy liqaidation, 
or for petitloo, where the statute ex- 
pressly requires a petition, or for 
brief, where matter is required to be 
argued by counsel, or is authoriied 
hy the judge to be argued by counsel, 
or for deeds, declarations, or pro* 
ceedings on appeal $2 00 

Drawing and engrossing petitions, deeds, 
affidavits, notices, advertisements, 
and all other necessary documents 
or papers when not otherwise ex- 
pressly provided for, per folio of 100 
words or under 20 

Making other oopies when required per fo. 10 

^Ylien more than five oopies are required 
of any notice or other paper, five 
only to be charged for, unless the 
notice or paper is printed, and in 
that case printer's bill to be allowed 
in lieu of copies, drawing schedule, 
list, or notice of liabilities, per folio, 
when the number of crieditors therein 
does not exceed twenty 20 

When the number of creditors therein 
exceeds twenty, then for eyery folio 
of 100 words up to twenty, 20o., and 
for e?ery folio over twenty 10 

Every common affidavit of service of pa- 
pers, including attendance 50 

Every common attendance 60 

Everj special attendance on judge 2 00 

For every hour after the first 1 00 

To be increased by the judge in his discretion. 

Every special attendance at meetings of 
creditors, or before assignee, acting 
as arbitrator 1 00 

Fee on writ of attachment against estate 
and effects of insolvent, including 
attendance 2 00 

Fees on rule of Court or order of judge... 1 00 

Fee on sub. ad tett^ including attendances 1 00 



Fee on sub. dueet teeum, indndlng atten- 
dance 

And, if above 4 folios, then for eaeb addi- 
tional folio, over such 4 foUos 

jee on every other writ 

Every necessary letter 

Goats of preparing claim of creditors, and 
procuring same to be sworn to, and 
allowed at meeting of creditors, in 
ordinary oases, where no dispute 

Costs of solicitor of petitioning creditor, 
for examining claims filed, np to ap- 
pointment of assignee! for each claim 
60 examined 

Costs of assignee's solicitor for examining 
eaeh claim, required by assignee to be 
examined 

Preparing for publication advertisements 
re(|uired by the statute, including 
copies and all attendances in relation 
thereto .* 

Preparing, engrossing, and procuring exe- 
. dution of bonds or other iustruments 
of security 

Mileage for the distance actually and ne- 
cessarily travelled — ^per mile 

Bill of Costs, engrossing, including copy 
for taxation, per folio 

Copy for the opposite party 

Taxation of Costs 



1 26 

10 

1 00 
50 



1 00 

50 

50 

1 00 

2 00 

10 

20 
50 
50 

No allowance to be made for unnecessary 
documents or papers, or for unnecessary matter 
in necessary documents or papers, or for unne- 
cessary length of proceedings of any kind. In 
case of any proceedings not prorided for by this 
tariff^ the charges to be the same, as for like 
proceedings, as in the tariffs of the Superior 
Courts. 

COUNSEL. 

Fee on arguments, examinations, and adrising 
proceedings, to be allowed and fixed by the judge 
as shall appear to him proper under the circum- 
stances of the case. 

FEE FUND. 
Every warrant issued against estate and 

effects of insolvent debtors $1 00 

Every other warrant or writ 80 

Every summary rule, order, or fiat 80 

Every meeting of creditoirs before judge.. 50 

If more than an hour 1 00 

If more than one on same day, $2.00, to be 

apportioned amongst all. 

Every affidavit administered before judge 20 
Every certificate of proceedings by judge 

of County Court for a transmission to 

a Superior Court or a judge thereof.. 50 

Every bankrupt's certificate 1 00 

Every taxation of costs 15 

FEES TO CLERKS. 

Every Writ, or Rule, or Order 60 

Filing every affidavit or proceeding 10 

Swearing affidavit 20 

Copies of all proceedings of which copy 
bespoken or required, per folio of 100 

words 10 

Every certificate 80 

Taxing costs 60 

Taxing costs and giving allocatur 65 
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For every eittisg under commission, per 

day 1 00 

If more tiian one on same day, $2.00 to be 
apportioned amongst all. 
Fee for keeping record of proceedings in 

« each ease 100 

For any list of debtors proted at first 

meeting, (if made) .* £0 

For any list of debtors at second meeting. 60 

Any search 20 

A general search relating to the bank- 
ruptcy of one person or firm 60 

SHERIFF. 
Same as on corresponding proeeedings in Su- 
perior Coarts. 

1I?ITNE88£S. 
Same as in Superior Courts. 



UPPER CANADA REPORTS. 



COMMON PLEAS. 

{Sept^ritd ^ 8. J. Tahkooqiiiixt, Efq., M.A^ BarriiUr' 
atrLato, and Jtqmier to Uu Qmrt.) 

In THE MATTIB Off THE JuDGE Off THE COUETT 
COUET or THE COUMTT OF LaXBTON, IN A 0AU8B 
IE THE FlKST DlVISIOE CoURT OV THAT COUETT, 

or Kemp y. Owbe. 

Aetien in DwUion Omrt fvr good$^CbM»e of aeUm-Whm 
tame arot^^YMt ftf pnlhMtkm, 

On an «ppllaitkm %x writ orprahiUttoii on tte groand that 
tba cftitw of action did oot adso withla the Jarladlction of 
the judge of the coonty ot Lambton. 

Held, that where the deftodant reaided at G., at which pku9e 
a bargain waa made for the deUvery of oertaingoodaai W., 
and the bargain waa fhlillled by such dellTery and aAoep* 
tance, that the eanee of action aroae partly at 0. and partly 
at W., the Jndge of the mnnty where W. la altuate had no 
antborlty in reapect of the canae of aefclon. 

8. Richardty Q. C, moted for and obtained a 
rule on the judge of the county court of the 
county of Lambton, and upon Kemp the plaintilF 
in the suit in question, calling upon them to shew 
cause why a writ of prohibition should not be 
issued to prohibit the said judge from further 
proceeding in the said suit, on the ground that 
the said court had no jurisdiction in the said 
plaint or action to bear or determine the same ; 
he referred to Watt ▼. VanEvery, 28 U. 0. Q. B. 
196. The facts were that the defendant i^esided at 
Goderich in the county of Huron ; a verbal bar- 
gain was made at Goderich between the plaintiff 
and the defendant for the delitery by the plain- 
tiff of a certain quantity of coal oil at a certain 
price to the defendant at Wyoming in the county 
of Lambton. Nothing appears as to the time 
and place of payment The oil was delitered at 
Wyoming, and this action is for the price of it, 
or for the balance of it. 

ffarriton shewed cause. The bargain being 
Tcrbal, there was no enforceable contract until 
the deliTcry and acceptance of the oil at Wyo- 
ming, and there also the money was payable for 
it, as nothing had been agreed upon as to the 
time or place of payment. Arit t. Orchard^ 6 
H. & N. 160. 

The judge enquired into the particular objec- 
tions which were raised at the trial before him, 



and upon the same facta which are now before 
the court he determined that the cause of action 
did arise within the county of Lambton, and 
therefore this court will not re- try a matter 
which has been already tried and decided upon 
in the court below ; Neweomb ▼. DeRootj 6 Jur. 
N'« S. 68; many other authorities were also 
cited, most of which are to be found in the deci- 
sions already mentioned. 

S, Richarda contra, referred to Jackton ▼. 
Beaumont^ 11 Ex. D. 800, as shewing that the de- 
fendant not acquiescing in the judge's decision, 
but protesting against it, and the judge baring 
no authority in fact, the defendant is not now 
precluded from this writ, which is one of right. 
Wilde T. Sheridan, 16 Jur. 426; Bontey ▼. 
Wordwforth, 18 C. B. 825. 

Adam Wilsoe, J. — We think that the verbal 
bargain made at Goderich, effectuated by the 
delivery and acceptance of the goods at Wyoming, 
establishes rery clearly, according to the authori- 
ties, that the cause of action did not arise, that 
is, did not wholly arise at Wyoming, but partly 
at Goderich and partly at Wyoming, and there- 
fore the judge of the county of Lambton, in 
which Wyoming is situated, had not and has not 
authority in respect of the cause of action ; and 
as it appears the defendant resides at Goderich 
beyond the county of Lambton, so he has not 
authority to try the cause in respect of the de- 
fendant's residence. 

The case in 6 H. & N. 160, does not apply 
here, for in this case the verbal contract made 
at Goderich was the contract acted upon and 
carried into effect at Wyoming, so that it would 
bare been necessary on the trial to prove what 
it was took place at Goderich, while, in the case 
referred to, the verbal bargain was abandoned 
and a new one was entered into when it came to 
be carried into effect by the addition of a new 
and important term to it We think the rule 
must be made absolute. 

Rule absolute. 
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(Sqpcrt§i by B. A. HAausoir, Siq., Bam'«far<rf*£aw.) 
THI QUIIN OK THU UILATJOM Of McLlAlf P, 

Watsoh. 

Miifnr-^<>miraei-^DkqmUfleation^T»» Sdatinntfor taaie 
oewM at uutan^ qf d{^nhi partUt-^Ctflbuinm. 

Where defendant at the time of hia eleetion to the cifRrv of 
mayor for the town of (Soderlch, wna ehown to be a party, 
aa enrety, to a bond gfren to the Corporation for the 4 no 
pnrlbmMnreof hit dnttea by one of lu offlcera, de&udant 
waa held to bedlaqnallfled from holding the office of mayor. 

The Jndice belbre whom the f«m waa heard, being of tJiIi 
opinion, declined to withhold hi* Judgment, noon the 
allegatjivn that there waa a pi lor relation at the ioetanca 
of a dJfferant rela^ againat eama defenda n t for same 
caoM pending belbre a Cbuntr Judge, which relation, It 
waa ewom, waa onllnsive, and Intended to protect deJbnd- 
aot In the ei^yment of tlie oOfle, eootrafy to law. 

[Oommon Law Cbamberi, Fehroary 24th, 18G4.] 

Tlie relator complained that James Watson, of 
the town of Goderich, in the county of Huron, 
and Province of Canada,. Esquire, had not been 
duly elected, and had urjjustly usurped the oflioe 
of mayor of and for the said town of Go«lerich, 
in the county of Huron aforesaid, under the pre- 
tence of an election held on the fourth and fifth 
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days of Jaooary, one thousand eight hnndred 
and sixty-four, at the town of Qoderioh* afore- 
said, iu the said ooonty of Haron, and declaring 
that he the said relator had an interest in the 
bM election as a Toter, shewed the following 
cansee why the said election of the said James 
Watson to the office of mi^or should be de- 
clared invalid and Toid : 

Firtt — That the said election was not con- 
ducted according to law in this : That the polls 
in the wards of St DaTid and St Andrew, in 
the said town, were not kept open from ten 
o'clock in the forenoon nntil four of the clock 
in the afternoon dnriog the said fourth and fifth 
days of January aforesaid ; but on the contrary, 
that the poll in the said ward of St DsTid was 
closed and kept closed by the returning-offioer 
thereof from the hour of twelve of the clock, 
noon, until the hoar of half-past twelve of the 
clock in the afternoon, on the fourth and fifth 
days of January aforesaid ; and that the poll in 
the said ward of St Andrew was closed and kept 
closed by the retuming-ofKcer thereof from the 
hour of twelfo of the dock, noon, to the hour of 
half- past twelve of the clock In the afternoon, on 
the fifth day of January aforesaid, and that dur- 
ing said time no access was or could be had to 
either of the said polls in either of the said two 
wards by any voter during the said last-men- 
tioned time. 

Second— Thui the said James Watson was not, 
at the time of his election, qualified to be a 
member of the council of the said corporation, 
because at the said time he was disqualified as 
having an interest in a contract with the said 
corporation in this: that one Charles Fletcher, 
of the said town of Qoderich, was before and at 
the time of the said pretended election of the 
said James Watson as mayor, treasurer of the 
Municipal Corporation of the said town of Qode- 
rich ; and that the said James Watson was, be- 
fore the said election of mayor and for a long 
time thereafter, surety for the due performance 
of the duties of treasurer of the said Municipal 
Corporation of the town of Qoderich by the said 
Charles Fletcher, by bond duly executed by the 
said James Watson to the said Municipal Corpo- 
ration of the said town of Qoderich, dated the 
fourth day of August, in the year of our Lord 
one thousand eight hundred and fifty-eight, and 
which bond was, at the said time mentioned, in 
f^ll force, virtue, and effsct 

Third— Thtki the said James Watson was not, 
at the time of his election, qualified to be a 
member of the council of the said corporation, 
becaude at said time he was disqualified as having 
an interest in a contract with the eorporation in 
this: that he the said James Watson, befbre 
and at the time of the said tf ection, for a valu- 
able consideratioii, held a shop-Kcense from the 
Municipal Corporation of the said town of Qode- 
rich, for the s^e of spirituous and other liquors, 
which said lioenao was still in force, ancanoalled 
and unrevoked. 

James Shaw Slndain made oath, that he 
was present al the nomination of candidates 
for the office of mayor of the town of Qoderich, 
for the year one thousand: eight hnndred and 
sizty-fonr, whioh nomination took place on. the 
twenty-first day of December, 1 868. That James 
WAtson attended at said nomination, and con- 



sented to his being nominated as a candidate, 
and addressed the electors in his own behalf. 
That the said James Watson exerted his influence 
on his own behalf during the fourth and fifth 
days of January, being the polling-days at said 
election. That deponent was present at the 

Sublic declaration of the election of him the said 
anaes Watson, held on the seventh day of Jan- 
naty, 1864, and that the said James Watson 
publicly thanked his supporters and accepted 
the office of mayor of the said town, for the year 
one thousand eight hundred and sixty-four. 
That deponent was present at the first meeting 
of council for the said town of Qoderich, held on 
the eighteenth day of January, 1864, at whioh 
time the said James Watson filed his declaration 
of office of mayor, and took his seat as such 
mayor, and took part in the business of the said 
council as the head thereof. 

Mr. Sinclair also made oath that he had 
searched in the office of the town-clerk of the 
town of Qoderich, and found a bond from James 
Watson, Esquire, mayor of the said town of 
Qoderich for the year one thousand eight hun- 
dred and sixty-four f together with other obligors 
therein named), to tiie Municipal Corporation of 
the said town of Qoderich aforesaid, for the due 
performance of the duties of the office of trea- 
surer of the said town by one Charles Fletcher. 
That he, deponent, knew the handwriting of the 
said James Watson. That the signature, ** James 
Watson," set and subscribed to the bond, was 
the proper handwriting of the said James Watson. 
[Annexed was a copy of the bond.] That the 
said Charles Fleteher had for several years occu- 

Sled the office of treasurer of the said town of 
ioderich ; that he did on the twenty-first day of 
Deoember last, and on the fourth and fifth days 
of Jannary instant, occupy the said office of 
treasurer of the said town, and ftilfil the duties 
thereof. That the said bond was in full force 
and effect fh>m the day of the date tiiereof (being 
the fourth day of August, one thousand eight 
hundred and fifty-eight) up to and until after 
the said fourth and fiAh days of January instant ; 
and furthermore, nntil after the public declara- 
tion (aa the law directs) of him the said James 
WAtson as mayor of the said town of Qoderich 
by the retnming-officer of the said election, and 
that during all the said time the said bond of 
the said James Watson was in full force, virtue, 
and effect, according to th^ tenor thereof. That 
the said bond was aooepted by the said Municipal 
Corporation of the aaid town, and held by them 
as a valid and subsisting security against the 
said Jamea Watson, mayor of the said town of 
Qoderich, elected on the fourth and fifth days of 
January, 1864, aforesaid, and the other obligors 
therein mentioned from the date thereof up to 
and nntil after the election and declaration of 
him the said James Watson as mayor aforesaid. 
That deponent was informed, and verily believed, 
the accounts of the said Charles Fletcher as such 
treasurer as aforesaid, had not been finally aa- 
dited and settled between him as treasurer as 
aforesaid and the s^d Municipal Corporation of 
the town of Qoderich, for the year one thousand 
eight hnndred and sixty- three. That he, depo- 
nent, had caused search to be made in the office 
of the treasurer of the corporation of the said 
town of Qoderich (he being the proper officer of 
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the said corporation to iBsne Hceaeee for the 
sale of spiritaous liquom in shops and stores), 
and found that on the ninth day of March, in 
the year of onr Lord one thonsand eight hun- 
dred and sixty-tbree, a license to sell wine, heer, 
and other spiritoons liquors by retail, was 
issued by the said town treasurer to the said 
James Watson, mayor of the said town of 
Goderich as aforesaid, and which said license 
was, as deponent was informed and Tcrily be- 
liered, regularly issued by the said treasurer, 
as officer of the corporation aforesaid, to tiie 
said James Watson; and that the Said James 
Watson paiii therefor to the said treasurer, as 
such officer of the said corporation as aforesaid, 
the sum of thirty dollars currency of this Pro- 
Tince, and that the paper annexed was a true 
copy of said license. 

William Torrance Hays, made oath that at the 
election fbr the mayoralty of the town of Gode- 
rich aforesaid, on the fourth and fifih days of 
January, 1864, the poll in the ward ef 8t David, 
in the said town of Goderich, was not kept open 
ft^m ten of the clock in the Torenoon until four 
of the clock in the afternoon daring the mkd 
fourth and fifth days of January aforesaid ; hut 
on the contrary, that the said poll was elosed 
and kept closed by the retuming-officer thereof 
from the hour of tweWe of the dock, noon, untH 
'the hour of half-past twelve of the dock in the 
afternoon on the fourth and fifth days of Jannaiy 
aforesaid ; and also that the poll in the ward of 
6t. Andrew, in the said town of Goderich, wae, 
as deponent was infbrmed and rerily believed, 
closed and kept closed by the returnlng-oAcer 
thereof from the hour of tirelte of the cloekj 
noon, to the honr of half-past twelre of the dock 
in the afternoon on the . fifth day of January 
aforesaid, and that during the said tine no access 
was or could be had to either of the said polls in 
the said two wards by any of the TO^Bra thereof. 

M, B, J&ckmm shewed cause, and filed the 
affida? it of William Fisher Gooding, wherein it 
was sworn, that on the twenty-first day of Jan- 
uary, 1864, he instructed his attorney to com- 
meoce proceedings against the defendant James 
Watson, to remore him from the office of mayor 
of Goderich, to which office he was elected at 
the late municipal election for said town, held 
on the fourth and fiAh days of January. That a 
writ of quo i9arranto, duly fssOed, and was 
served on said Watson in pursuance of my said 
instructioBs. That he, deponent, toted against 
said Watson at said election, and did all he could 
to prevent his dection to said office. That he, 
deponent, commenced and was carrying on, and 
intended to carry on to final judgment, the said 
proceedings against said Watson on said writ of 
quo warranto. That never before nor since the 
said proceedings were commenced by deponent, 
had he spoken to said Watson on tlie subject of 
said proceedings. That deponent did not com- 
mence nor carry on said proceedings in collusion 
with said Watson, nor for the purpo^ of pre- 
venting others f^m taking proceedings against 
him ; but on the contrary thereof, commenced 
and was carrying on proceedinjss bona fidt^ and 
intended to remove said Watson from said office 
if he, deponent, could legally do so. 

James Watson, the defendant, made oath, that 
on Friday, the twenty-ninth of January, 1864, 



he waa served with the writ of quo warranto in 
this case. That on Thursday, the twenty-first 
day ef January, 1864, and before he was served 
with the last-mentioned writ of quo warranto^ 
and before he had any knowledge whatever that 
such writ bad issued, he was personally served 
with a different writ of quo warranto on the re- 
lation of William P. Gooding. That the grounds 
of objection in both said writs were identical, as 
is also the office out of which it is attempted by 
both processes to remore deponent That he 
instructed his attorney to defend the suit on the 
relation of said Gooding. That the same was 
returnable before the Judge of the County Court 
of the United Counties of Huron and Bruce, on 
the twenty-ninth day of January, 1864, and was, 
on the application of deponent's sdd attorney, 
enlarged until the tenth day of February, 1864, 
and then in other respects corroborated the affi- 
darit of Gooding. That the poll in the ward of 
8t Darid was closed, as in the statement in this 
cause is set forth, without deponent's consent, 
but by and with the consent of the agent ot John 
y. Detlor, who opposed deponent at said elec- 
tion. That the poll for St. Andrew's ward was 
dosed on the second day of polling, and was then 
so dosed at the instance and request of the agent 
of said Detlor, and by and with the consent of 
the agent of said John Y. Detlor, who represented 
him at said poll for half an hour only, to wit, 
firom one until half- past one, and after that time 
there were only two votes to be polled in said 
ward. 

Other affidavits were filed on the part of de- 
fendant in corroboration of the foregoing, which 
it is unnecessary to state in detail. 

Several affidavits were filed on the part of the 
refaitor, in answer to those of the defendant 
The affidarits in answer were to the effect that 
the said so-called relation ef Gooding was never 
intended to be a bona fide proceeding, but got up 
merdy for the purpose of delaying and hindering 
this cause from being fairly and properly dis- 
posed of. That several of the strongest sup- 
porters of the said Watson openly admitted that 
such was their Intention. That the proceedings 
in the said so-called relation were informal and 
otherwise defective, and that if the proceedings 
herein were to be stopped by reason of said re- 
hition, that a technical objection would be urged 
at the last moment, and defeat lihe o^ect of the 
said so-called relation. That the object of said 
relation waS to defeat this cause. That said 
proceedings were conimenced and carried on for 
the very purpose Of preventing sidd Watson from 
being renioved from said office. 

M, B, Jackson argtied that this being the se- 
cond writ issued against defendant for the same 
cause, it ought not to be proceeded with, or, if 
proceeded with at all, should be made returnable 
before the County Jodge before whom the first 
proceeding was pending. (Con. Stat U. C. 
cap. 128, sob. sees. 8, 4.) That it was positivdy 
sworn Gooding's relation was bona fide and not 
collnsive. That to allow both relations to pro- 
ceed would not only be contm7 to law but most 
oppressive to defendant ; and on tho merits he 
argued the statute as to dosing or not clodng 
the polMs directory only, and cannot affect the 
validly of the decUon in the absenoe of a sag- 
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gettioD that voten were thereby deprlTed of their 
TOtes. He also argaed that defeodant was not 
shown to be interested in a eontraot or contracts 
within the meaning of the statnte. (Con. Stat 
tf. G. cap. 64, sec. 78.) 

Robert A. Jlarrison, in support of the sum- 
mons, argued that the peodeocj of the prior 
relation was no answer to this writ, but, if aoj- 
thing, a reason for moviog to set it aside {Smith 
T. Fithfr, 11 U. C. C. P. 161); that defendant 
having appeared, was bound to answer on the 
merits ; that the prior relation, if open to de- 
fendaut, was shown to be collusive, and so of 
no effect as against the present, relation {Kelly 
g, U V. Cowan, 18 U. C. Q. B. 104) ; that before 
the statute there might be seyeral Informations 
at the instance of several relators {The King t. 
Sly the, 6 D. & C. 244 ; Tlie King v. Bond, 2 T. R. 
770 ; The King t. Eve et al, b A. &. E. 780) ; that 
the statute is a substitute for the former pro- 
ceeding bjr information, and only requires the 
several writs to be made before the same Judge 
where issued at the instance of one and the same 
relator ; that the proper remedy is to stay the 
proceedings, if in the same court, in all causes ex- 
cept on^ {The King t. Coutine, 7 A. & E. 286 ; The 
Queen v. Alderton, 11 A. & E. 8). But if in 
different courts or before different judges all may 
proceed, and at all events the present relator being 
really in earnest, ought not to be stopped. {Reg, 
T. Aldereon, 11 A. & E. 8.) On the merits, he 
contended the cases were decisive. As to closing 
the poll before the hour appointed by statute, he 
referred to Con. Sut. U. C. cap. 64, sees. 101, 
108, sec. 97, sub-sec. 7. The word <' shall" is 
imperative, not directoiy (Con. Stat. U. C. cap. 
2, sec. 18, sub-sec 2). AiU r. HiU, 22 U. C. 
Q. B. 678 ; Reg, ez rH. AmoU v. il^rchant, 2 
U. C. Cham. R. 189; Jleg, tz rel. Couflandi. 
Webster, 6 U. C. L. J. 89 ; In re Charlie v. Lewie, 
2 U. C. Cham. R. 171 ; Reg. ez rel, fforne t. 
Clar:c, 6 U. C. L. J. 114: Reg, ez rel. Smith ▼. 
Jhouee, 1 U. C. Pr. R. 180. As to the disquali- 
fication by reason of the bond, he referred to 
Reg, ez rel, Coleman r, O'Hare, 2 O. C. Pr. R. 18; 
Reg, ez rel. Bland t. Ftgg, 6 U. C. L. J. 44 ; 
Mayor of Clifton v. SUly, 7 £1. & B. 97 ; Mayor 
of Cambridge v. Dennie, 1 E. B. dk E. 660; Reg, 
tz rel. Moore v. MiUer, 11 U. C. Q. B. 466; Reg. 
ez rel, Lutz v. WUUamtim, 1 U. C. Pr. R. 94. As 
to the disqualification by reason of the license, 
which for a valuable consideration he contended 
was a contract, and referred to Reg, t. Franeie, 
18 Q. B. 626 ; Reg, ez rel. Stock ▼. Davie, 8 U. C. 
L. J. 128 ; Reg. v. York, 2 Q. B. 847 ; Reevee t. 
The CUy of Toronto, 21 U. C. Q. B. 167 ; Simpeon 
T. Ready, 11 M. & W. 844; Reg, ez rvl.Crozieri, 
Taylor, 6 U. C. L. J. 60. 

BIoBnisoN, J.— I am quite satisfied that the 
defendant was, at the time of the election, dis- 
qualified upon the ground of the existence of the 
bond to the corporation, to which he was a party. 
This, without reference to the other grounds 
taken against the election, is, in my opinion, 
enfficient to make Toid the election so far as 
defendant is concerned. Being of this opinion, 
I do- not think I should withhold my Jndgoient 
by reason of the alleged pendenpy of the relation 
at the instance of Mr. Oooding, and I shall 
therefore hold and adjudge that. the defendant 



has usurped the oi&ce of mayor for the town of 
Qoderich, under pretence of the election held 
on the fourth and fifth days of the month of 
January last, and order the issue of a writ for 
his removal from the aaid office. 

Order accordingly. 



RbO. IX ML DOBAN V. HaGOABT. 

Cm, aat V, 0. cap. U, tee. 13fr-C{#k«t </ Jfayor ond J 
mttobe hdi by am mitd the eame pawn, 

Bdd, thAt th* najor of a town not wltiidrawii flrom th* 
jarlsdkdoa of th* eoontj or nnited oounttM within which 
■itiut«d. thoaith th* hawl of th« eonudl and chief «zeea- 
tlve ottMr of tho onrponitloB, to not » mmt\mr of fte 
ooandl withia tho aaMnlof of aaetloo ISft of th« UanidpU 
ImUtatloai Act, ao m to bo eligible. If chooeD, to hold tha 
offlco of reere ; la other words, that the oftcei of mtyor 
and reeve eaaaot In sudi eaie be holdea hj one and the 



[Ghamben. March 7, 18S4.] 

The relator complained that John Haggart, of 
the town of Perth, esquire, mayor of the said 
town of Perth, had not l>een duly elected, and 
had unjustly nsnrped the office of reeve of and 
for the said town of Perth, one of the municipal 
corporations, situate within and composing part 
of the municipal corporation of the united coun- 
ties of Lanark and Renfrew, and not withdrawn 
firom the jurisdiction of the council of the said 
united counties in which It lies, under pretence 
of an election, held on Monday, the 18th day of 
January, 1864, at the said town of Perth, in the 
county of Lanark ; aod declared that he the said 
relator had an interest in the said election as one 
of the councillors for the east ward of the said 
town of Perth, and ez officio a yoter at and upon 
an electien of reere of and for the said town of 
Perth ; and showed the following causes why the 
election of the said John Haggart to the said 
office should be declared intalid and toid : First, 
that the said election was contrary to law, and 
was Toid in this, that before and at the time 
thereof the said John Haggart was, and thence 
hitherto hath been and still is, mayor of the said 
town of Perth, haying theretofore been lawfully 
elected to be mayor of the said town ; and haying 
accepted the said office of mayor, and exercised 
the functions thereof, the said John Haggart, 
not haying been at any time elected to be a coun- 
cillor for any of the three wards into which the 
said town of Perth then was and still is diyided, 
was not an eligible person to be elected to be 
reeve of and for the said town of Perth, nor in 
any manner entitled to fill or hold such office of 
reeve. Second, that before and at the time of the 
said pretended election to be reeve, the said John 
Haggart, as mayor of the said town of Perth, 
and by law head of the corporation thereof, was 
actually presiding as such mayor at a session of 
the council thereof, aod, being such mayor, was 
not at the same time eligible for election as reeve 
of the same corporation, nor in any manner 
entitled to hold or exercise the functions of both 
offices of and for the same corporation. Third, 
that the' said John Haggart was not duly or 
legally elected or returned as such reeve of the 
said corporation, in this, that the said John 
Haggart never was a councillor for any of the 
wards of the said town of Perth, nor was he ever 
in any manner a member of the council thereof, 
except in so far only as his election by the rate- 
payers of the said town to the said office of 



March, 1865.] 



• LAW JOURNAL. 



[Vol. I., N. 8.-76 



Election case.] 



DORAN V. HaGOART. 



[C. L. Ch. 



major may constitote him a member of the 
cooncil thereof. Poarth, that the stid John 
Haggart has accepted the said office of reeTo, 
aad has been aod still is attempting to hold and 
exercise the functions of both the said offices of 
mayor and reeye of and for the same corporation 
of the said to wn of Perth, contrary to law. Fifth, 
that th& said John Haggart was not dniy or 
legally elected or returned as such reeve as afore- 
SMdf in this, that he the said John Haggart, as 
mayor, presided over and condacted the said 
election of reere, and was his own retoming 
officer, so far as each last mentioned election was 
concerned. 

The relator made oath, that the town of Perth, 
in the county of. Lanark aforesaid, was not with- 
drawn from the jurisdiction of the council of the 
united counties of Lanark and Renfrew, in which 
the said town lies, and of which it forms a part ; 
that the said town is divided into three wards, 
each of which annually elects three councillors, 
to form, with the mayor of the town, the muni- 
cipal council of the corporation thereof; that at 
the annual municipal election in and for the said 
town of Perth, held on the 4th and 6th days of 
January, 1864, and for that year, John Haggart, 
of the said town of Perth, esquire, was duly 
elected to be mayor of the. said town of Perth 
for the said year 1864, the said John Haggart 
hating been duly nominated as one of the ean* 
didates for that office, according to the statute, 
on Monday, the 21st day of December, 1868, 
previously; that on the 18th day of the said 
month of January, 1864, the said John Haggart 
accepted the said office of mayor, and made and 
filed his declaration of office as such, and took 
his seat as mayor in the council of the corpora- 
tion of said town ; that the said John Haggart 
has since hitherto held the said office of mayor 
of the said town, and exercises the functions 
thereof; that at the same mnnicipal election for 
the said town for the said year 1864, held on the 
said 4th and 6th days of January, 1864, the fol- 
lowing persons were duly elected as councillors 
for the respective wards of the said town, namely, 
for the west ward Duncan Kippen, John Hart 
and Robert Douglas, for the centre ward Warren 
BoUford, William 0*Brien and Robert Allan, and 
for the east ward George Cox, Robert Elliott 
and the relator; that on the said 18th day 
of January, 1864, the new council of the said 
town met, and all the said councillors, without 
exception, accepted their respective offices as 
councillors, and made and filed the declaration of 
office as such, as required by law ; that at such 
meeting of the said new council, on the said 18th 
day of January, 1864, after the said declaration 
of office had been so made and filed by the said 
mayor and councillors, the election of a reeve 
and deputy reeve to represent the said town of 
Perth for the said present year 1864, in the 
council of the corporation of the said united 
connties of Lanark and Renfrew, was then com- 
menced and proceeded with ; that thereupon 
John Hart moved, and Duncan Kippen seconded, 
that John Haggart, the said mayor, be elected 
reeve of and for the said town for the said pre- 
sent year 1864; that the following councillors, 
namely, Duncan Kippen, John Hart, Warren 
Botsford and Robert Allan, and the said mayor, 
John Haggart himself, voted for the said motion 



that the mayor be elected reeve as aforesaid, and 
all the remaining councillors, namely, Robert 
Douglas, William O'Brien, Qeorge Cox, Robert 
Elliott and the relator voted against the same ; 
that a tie having thereby been produced on 
the said election of reeve, the said mayor John 
Haggart, claiming to be the highest-assessed 
member of the said council on the assessment 
roll of the said town of Perth, then gave a 
second and casting vote in favor of himself, 
and then declared himself elected as reeve of 
the said town for the said year 1864 accord- 
ingly; that when the said mayor was so pro- 
posed for election as reeve as aforesaid, and 
before any of the said votes were taken, depo- 
nent, as one of the said councillors, stated and 
objected, in the presence and hearing of all the 
said councillors, and of the said mayor himself, 
that he the said mayor was not eligible for the 
said office of reeve, and that it would be illegal 
for him to take or hold the same ; that the said 
John Haggart presided as mayor during the 
whole of the siUd session of council, including 
the said electron of reeve, and was in fact his 
own returning officer on the said election of 
reeve; that on the 26th day of January, 1864, 
the said John Haggart made and signed the 
declaration of office as snch reeve of the said 
town of Perth, and thereafter took his seat as 
such reeve in the council of the corporation of 
the said united counties of Lanark and Renfrew 
accordingly; that the said John Haggart held 
both the said offices of mayor and reeve of and 
for the said year 1864, and claims and insists on 
the right to exercise the functions of both offices. 
B, A, ffarriton, for the relator, cited Con. 
Stat. U.C. cap.6i, sees. 101, 102, 116, 120, 185, 
144 & 145 ; Reg. ex rel. Pollard v. Proaser, 2 U. 0. 
Prac R. 830 ; Statute 24 Vic. cap. 87. 
■ shewed cause. 

John Wilson, J.— The mayor of a town Is 
chosen by the electors, at the annual election 
hoMea on the first Monday in January (Con. Stat. 
U. C. cap. 64, sec. 101). His qualification is the 
same ks that of an alderman in cities, and of a 
councillor in towns (lb, sec. 102 ; see also Beff. 
ex rel. Bender v. Prtiton, 7 U. C. L. J. 100). He 
is deemed the head of the council, and the head 
and chief executive officer of the corporation 
{lb. sec. 120), but is not, in my opinion, a mem- 
ber of the council within the meaning of section 
186 of the act, so as to be eligible for the office 
of reeve. It is by section 144 of the act provided, 
that in case of the death or absence of the head 
of a town council (vii., the mayor), the reeve, 
&c, shall preside. So by section 145 it is pro- 
vided that in the absence of the head of the 
council (the mayor), and, in the case of a town, 
in the absence also of the reeve, and also of the 
deputy reeve if there be one, the council may 
fV>om among themselves appoint a presiding offi- 
cer. These enactments are quite inconsistent 
with the idea that the offices of mayor and reeve 
may be held by one and the same person, and 
strengthen the interpretation which I have placed 
upon section 186 of the act I therefore adjudge 
that the defendant hath usurped aud doth still 
usurp the office of reeve for the town of Perthy 
and that he be removed therefrom. 

Order accordingly* 
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COMMON LAW CHAMBBBS. 

(lUported hf BouBT A. Himmnoir, Barritkr^Lttm,) 

Ltl tT AL., JuiMXlfUrT CttVDROU Y. QoBBU, 
JUDQMINT DlBTOB, AMD Tui EdIXBUEOH Lm 

Abburahob Compaht, Garhibhssc. 

0>H. SUiL XT, a. oap. $2» tee, 284— OvuisAiM proe^tdtnfft^ 
What a dUbt dtu or acertdug dm^^Ditenlionanf puwr^ 
Ooiutmcikm of ititoi tfoatiamikaafor hm^ qfcroAUum, 

Whor* the Jndginwit d«btor» rabnqaent to the nuking offt 
caDerftl AMlgnmaBt Ibr th« beDeflt of crediton, rarren- 
^red a His policy to the gvobheee at Its Telne, *<the 
proceed! to be pUeed at hia eredit on the prinei|ial and 
tnterent," dno on a mortgige made bj hla On real eaUU» 
and held by the garnlehees, and tha garnUheea accepted 
the rarrender, boi on tenns different to thooe propoeed, It 
waa AeU. In the abeeaoe of an aieent by the jvdgnMnt 
debtor to the ehange tn the tema, that the proceeda of 
the policy conld not be attached ai adebt dne or aceratng 
doe from the gnmleheei to the Judgment debtor. 

^itoyr, haa not a jndce a diaerotlon In the can of an ai> 
taehable debt to decline vndar special drenmttaneee to 
make an order to pay orer the amount where ancfa an 
order wonld be Inequitable, or hate a tendency to gfre 
one creditor a prelbmce over others, after the making by 
theludirment debtor of a general aeaignment In Ikvor of 
his creditors without preference or priority f 

^iMsre, are the words "all bills, bonds, rates, seenrltlea, 
accounts, books, book debts, and doennents seeurlug 
money." contained in a gensral assignment ibr the benefit 
of creditors, snfllHent to pass a policy at the time existing 
on lite of the asstgnor, and held by him ta his own benefit. 
[Chambers, KoTomber 12, 18M.] 

On 6th NoT^mber last the jodgment creditors, 
upon the nsaal affidaTit, obtained from Chief 
Jaatice Biohards an order attaching all debts 
dne and owing or aocming dne from the abo?e* 
named garnishees to the abo?e-&amed judgment 
debtor, lo answer a jndgment recovered by the 
Judgment creditor against the jndgment debtor 
on 17th NoTember, 1861, in the Court of Queen's 
Bench for Upper Canada ; and bj the same order 
the judgment debtor and tbe garnishees were 
called upon to shew cause why the garnishees 
should not pay the judgment creditors the debt 
alleged to be due from them to the Jndgment 
debtor, or so naoh thereof as would be suffi- 
cient to satisfy the judgment debt 

Blain shewed canse for the judgment debtor. 

He filed an affidavit made b/ the judgment 
debtor, wherein it was sworn that sometime in 
1868, he applied to aid obtained from the Bdin- 
burgh Life Assodation a policy on hie life for 
£1000; that by the terms of the said policy he waa 
«tliberty to apply all bonuses aacruing dne on the 
said policy in rednctioiis of any premiums that 
might fall due and become payable to the said 
company by him ; that any person who inaiires 
his life in the said company beoon«s a member 
thereof,, and entitled to apply thereto for such 
loans as he may requtrv ; that being a member 
of the said company he applied to and obtained 
a loan of one thousand pounds on a mortgage 
executed by him in faror of the said company, 
in which said mortgage there was, to the best of 
his knowledge and belief, « clause to the effect 
that the said company should apply all moneys 
due or accruing due nnder the said policy in 
payment of tbe amount dne or accruing due on 
the said mortgage to the said company ; that he 
obtained one George Leslie to become his svrety 
to the said company for the dne payment of the 
interest on the sum so borrowed, and he did 
become such surety, knowing that the said com- 
pany could apply the said bonuses in reduction 



•f the rent doe en the mortgage ; that it mm 
also agreed between himself and tbe add cem* 
pany, and was covenanted in the said policy to 
tbe best of his reoolleetion and belief, tiiat in hia 
option the bonoses aeeming due on the poliey 
should be applied in payment <tf the premiums 
dwe or aocmiag cm the said policy; that on ona 
occasion the said company did apply the bonnses 
due to him on aeconnt of his Indebtedness to 
tbem ; that being unable to pay the premium oa 
the said policy he ofi^ared to surender the sama 
to the eompany, provided tfaey would apply tha 
amount which should be found due to him oa 
account of the said mortgage; that his offer 
was brought bafore the board of directors of the 
said company, and the company resolved to 
allow him a certain anm fbr the surrender, 
which anm, together with certain bonuses due 
to him oa the said policy, form the amount 
sought to be attached in theae prooeedinga ; 
that before the said bonnses or Uie said sum 
allowed for the surrender accrued dne to him oa 
on the said policy or by virtue thereof, he had 
made default in the payment of the amount 
secured by the mortgage, and there was, when 
the above sums accrued due to him, the amount 
secured by the said mortgage due and payable 
to the said eompany ; that the terms of his sur- 
render to the said company are set forth in the 
following letter- 
Toronto, Oct 1, 1864. 
DAvrn HiOGTira, Esq. 

DsAU Sia, — I beg to apprise yon that fh>m 
utter inability to pay the premium due on 6th 
instant on the life poliey from your Company, 
No. 6898, for one thousand pounds sterling, I 
have resolved to abandon the same to the Oom* 
pany for its value, to be placed to my eredit oa 
the principal debt and interest due, and to thai 
end I hereby surrender the same, which acoom* 
paniea this oommuaicatica. Of my crops this 
year I have not reaped tlie seed, except in bar- 
ley, and of that not enough to pay for the 
labour expended. Under all the circumstanoes, 
and as I have paid the Company a very large 
amount in the shape of premiums and interest 
upon these policies, which is now an absolute 
profit (the risk having ceased) except the bonus, 
I trust the Company will act liberally in the 
premisea. I am ready to ezeonte a formal aur- 
reader. 

Truly youiu, W. M. Goasia. 

That he was not now the owner of the land 
upon which the said mortgage was executed, 
but the same -waa owned by one Thomas Gordon, 
assignee for the benefit of his creditors ; that on 
November 17, 186S, he executed an assignment 
to the said Gordon, assigning all his property 
and effects to him, for the l>enefit of his oredi- 
tors generally ; that deponent handed the said 
letter, with the policy, to Mr. Higgins, secretary 
for the Company, aad he said he would bring the 
matter before the Board ; that -deponent called 
subsequently and saw the said Uiggios, and he 
informed deponent that the Company had accept- 
ed hia surrender. 

No one shewed cause for the garnishees. 

Thomoi Wella In reply, filed an affidavit of 
Mr. David Higgins, who swore that he was the 
secretary to the Toronto Local Board of the Ed- 
inburgh Life Assurance Company above named, 
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and as euch secreiarj had the general manage- 
ment of the Toronto oiBee» and waa aeqnainted 
with all the parlienlara.iZL connaetion with the 
policy and mortgage refierred to by Mr. Gorrie 
inr hU affidavit filed on the apptication ; that it 
waa not correct, as stated in said affida?it» that 
aaid Gorrie executed a mortgage to the said 
Company for a thonsand pounds^ bnt it was 
giten to the Honorable John Hillyard Cameron, 
and by him assigned to the. said Company* the 
garnishees, the snm being only eight hundred 
and twenty-five ponnds aterUng, and not a thov- 
■and pounds, as stated by said Gorrie ; that the 
said Leslie, mentioned in the fonrth paragraph 
of said affidavit, did not execute the bond where- 
by he became bonnd for the payment of the in- 
terest by said Gorrie> on aneh mwtgaga to the 
said the Sdiabnrgh life Assnraace Company, 
bat the same was given to said John Hillyard 
Cameron as seeority for him foe his interest, 
and the said polioy was issned by the said Com* 
pany to Gorrie long before the exeontion of the 
said mortgage and bond by Gorrie and Lealic 
respectively to said Cameron; that at the last 
meeting of the Board of Direotere cf said Com- 
pany in Toronto, on Friday last, they aooepted 
the surrender of said polioy by said Gorrie, but 
not in the terms of his applioation aa contained 
in said letter of his reftrred to in his affidavit, 
and they ordered the surrender valae thereof to 
be paid him; that after the meeting of said 
Bos^, said Gowie came to him at his office, and 
he then informed him the Board had agreed to 
accept his surrender in the terms mentioned in 
the preceding paragraph of this affidavits 

RicBARDs, C. J.—Tbe asaignment from Gorrie 
to Gordon of his property for the benefit of his 
creditors is dated 17th Ncvember, 1868. In ad* 
ditiott to specific property assigned, it transfers 
«all bills, bonds, notes, securities, aocounta, 
books, book debts, and documents aeeimng 
money," belonging to Gorrie, and also ''all 
books of account relating to bis business trans- 
actions." 

I am not prepared at present to decide that 
the poUcy of insurance referred to would pass 
by the words used, which I have quoted, but if 
it were of any value it ou|^t as much as any 
other property or effects to have been assigned. 
' From the papers produced before me, and 
fr-om what took place at the argument, I have 
no doubt the insurance company held the mort- 
gage of the judgment debtor, whether given to 
them by him direct, or to Mr. Cameron, and by 
him "assigned to the company. 

There is no doubt that it is to the debt and 
interest secured by this mortgage Mr. Gorrie re- 
fers in his letter to the company of 11th October, 
professing to surrender the polioy to them at its 
value, " to be placed at his credit on the princi- 
pal debt and interest." 

It is equally free from doubt that the eompany 
accepted the surrender and agreed to allow Mr. 
Gorrie the amount in dispute ; but the secretary 
of the company states that the company did not 
accept it on the Umu mentioned in Mr. Gorrie*a 
letter, **that the sum waa to be paid to Mr. 
Gorrie," and he so informed him. 

It is not stated that Mr. Gorrie agreed to such 
a change in the appropriation of the money, or 
ill any manner assented to it, and as the appro- 



priation made by him was more in accordance 
with what the law at the time approved on the 
application cf an insolvent's property, to pay all 
of his debts equally, and not the debt of one 
particular creditor, I ought to aid that mode of 
applying it, rather than order it to be given to 
the judgment creditor. 

If the acceptance of the surrender or aban- 
donment of the policy by the company is not in 
the terms contained in Mr. Gorrie's letter, then 
there has been no proper acceptance of it, and 
no money lo be attached. If the company have 
accepted the surrender, they have no right to 
impose terms to which Mr. Gorrie did not assent. 

Looking at the facts as tiiey are presented to 
me, I do^net think that the amount sought to be 
attached can be attached. Even if it were a 
debt that could be attached, I should, if it be a 
matter in which I have the right to exercise a 
discretion, decline under the oircumstaocea of 
t he case to aid the judgment creditors. 

Summons discharged. 



CHANCEBT BBPOBTS. 



(JZ^porM 5y Alkz. Gsaut Esq., Bonriifer oI £aw, Reporter 

Wxnt T. WaiB. 

' AUmmf-Ch-halUaUfm, 
Tb« right of a frffb It to iwide with h«r husband, In hli 
iKWiear Ib the joint lioma of both: where, therefore, it 
appeared that the hnebaod resided with hie children, (by 
a former wife), and oompelled hie wife to lire at lodgings, 
Che court, altbongh no TMeoee or other lll'treatment waa 
shewn on the part of the husband towards his wife, made 
a decree for allmonj la her (avoar; and that, althongh It 
was shewn that during such time the hnsband had oeen 
Id the habit of TisltUig and remaining with his wife. 

This was a suit for alimony, under the circum- 
stances stated in the head note, and came on for 
the examination of witnesses and hearing before 
his Lordship the Chancellor at the sittings of the 
Court at Ottawa, in October last 

Radenhurai for the plaintllf. 

McLennan tot the defendant. 

Yankouohxit, C. — This case is- somewhat a 
singular one. The plaintiff sues her husband for 
alimony on the main and indeed only ground on 
which the right to it here can rest^ thatthe defen* 
daat will not receive her into his own house and 
home, or does not receive her there under such 
conditions, aa enabiea her or makea it her duty to 
reoBain there with him. The facts are shortly 
theee. The plaintiff and defendant were married 
some five, or six years ago. The defendant then, . 
and eve# since, has hi^ his home at a place 
called Spencerville, on the line of the Ottawa 
and Preacott Bailway, and a fisw miles in rear of 
Prescott. At the time of his marriage he was a 
widower, with a family by his former wife, some 
of whom had reached man's estate, and the 
others were in near approach to it. To his 
family, his marriage waa most distasteful. His 
sons and daughters lived with him at what waa 
known as the homestead^the home referred to 
--.^nd, from the evidence given by some of them 
before me, they appear to have reeolved from the 
first that the plaintiff should neither enter nor 
live in their father's house. It does not appear 
that the defendant himself was unwilling to 
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receive her there, bat, oTerbome i>7 hie children 
of the former marriage, he seems to have acqui- 
esced in their objections, and not to have exer- 
cised either his parental antbority or his rights 
as mayiittr domi to secure for his wife a place 
in his home. The result has been that for years' 
he has been supporting and maintaining her at 
hotels, occasionally Tisiting her and hating with 
her the intercourse which marital relations 
Jubtify. In answer to the plaintiff's appeal for 
a fixed alimony this intercourse is set up in bar, 
and it is said that it amounts to, and answers 
all the obligations which are understood by, co- 
habitation, and which marital rights demand. 
On a motion before me to dismiss the bill for 
want of prosecution {inimm alimony «haTing 
been granted), and again at the hearing of the 
cause, I stated emphatically my opinion that co- 
habitation did not mean simply the intercourse 
of the parties, and the more especially when 
that was accidental and occasional, as in this 
case, and that it means the liTing together of the 
man and woman as husband and wife in the 
home of the former, or in their joint home, 
wherever that might be, and that it never could 
be tolerated that a man, a husband, might dwell 
in his own ascertained home and compel his wife 
to live in an inn or boarding-house, or other 
place, visiting her as he pleased, and be at 
liberty to say that she was thus in full posses- 
sion of her conjugal rights, and Aat he was 
doing his duty by her. Fancy for a moment 
what the state of society might be if such a 
monstrous doctrine were admitted? A man 
living, perhaps, in luxurys in his own house, 
stopping short of that crime which might en- 
title his wife to a divorce absolutely, and yet 
leaving her to live at a place of public entertain- 
ment, not only without his society and the pri- 
vacy and comfort of that home for which every 
married woman bargains when she casts in her 
lot with him she weds, but exposed to an ac- 
quaintance with any and every one who may in 
such a place intrude himself upon her. For- 
saken, deserted and alone, under such circum- 
stances, can any man dare to say she enjoys 
those rights which the. married state confers 
upon her ? In a suit in the eccle^astical courts 
in England, for the restitution of conjngal rights, 
the common sentence of the court is, <* That the 
husband receive his wife home as his wife, and 
treat her with conjugal affection." It Is argued 
here that because the wife has, in the different 
places in which the defendant has proeured her 
an abode, received him as her husband, and had 
sexual intercourse with him, she has submitted 
to her condition and debarred herself trmn com- 
plainiDg. I think not She has shewn but a 
desire to maintain her marital connection with 
her husband, to yield to him as such, to afford 
him no cause of complaint, and to prove to him 
her desire to continue to him the duties of a wife 
at any sacrifice. This the courts in England 
could not have enforced upon her any more than 
upon him : for while they can enforce co-habita- 
tion they cannot compel intercourse. I do not 
think that her submission in this respect can be 
urged against her plaint, or treated as any con- 
donation of the wrong which her husband does 
her in not taking her to his home. It is also 
alleged that the defendant is quite willing to 



receive her into his house, but how ? While there 
is proof that he once himself brought her thei^, 
and that he again told her she was welcome to 
come ; what we find was, on the occasion he did 
•bring her there, and would probably be again her 
treatment if she ventured a visit, the eldest son 
Of the defendant, a young man of 24 yean of 
age, tellB us— he says» when his father and the 
plaintiff arrived in a carriage In the yard a<ya- 
cent to the house, he, the son, took the horse by 
the head, turned him round, and led him, and 
the carriage, with the plaintiff and defendant in 
it, out of the premises. In fact he turned them 
out again ; he would not let the plaintiff enter ; 
and he swears that neither he nor his brothers 
and sisters will have her there. In fact, as I 
understand him, she has only to enter to be 
ejected. The defendant submits to this action of 
his children. Is the plaintiff bound to do so T I 
think not. If the defendant cannot protect her 
in his own house, she is justified in keeping out 
of it, and compelling the defendant to make to 
her a proper allowance to support her elsewhere. 
She is willing to go to him. It is his duty to 
receive her, and to maintain her in his house 
tnt from assault, and firom the insults of oUiers* 
even though they be his own children. If his 
parental authority be not sufficient to restrain 
them, then his duly is to remove them out of his 
wife's way. His first duty is to her, to cleave to 
her, learing all others beside ; and if he is not pre- 
pared to do this, then he subjects himself to the 
only penalty which this court can infiict, as it 
does now, namely, an order to pay to her a fit* 
ting sum (to be settled by the Master) for her 
permanent maintenance, by way of alimony. 

I have delayed judgment in this case in the 
hope that the parties might come to some arrange- 
ment among themselves ; though I confess, from 
what I heani in evidence, and what I saw myself 
in the case of the defendant's gross misconduct, 
I had but faint hopes of his doing anything that 
was proper. 

GENERAL CORRESPONDENCE. 

County Courts — Pteas to the jurisdidion — 

IiiUrlocutory Judgment. 

To THE Editoes or THB Law Journal. 

GBNTLBMCKr, — Tou Will obligo your many 
sobscribers in this place by inserting the 
following "jodguieot" in a case argued here. 

A. brought an action against B. for tres- 
pass to land in the township of B. Defen- 
dant pleads — 1. Not gnilty. 2. Not possessed. 
3. Leave and licence, accompanying the 2od 
plea With the affidavit required by section 20 
of the County Courts' Act. Plaintiff signed 
jiidgtiieot and gave notico of assessment' 
Defendant made application to have inter- 
locutory. judgment and subsequent proceed- 
ings set aside. 

It oame on for argument before the judge 
in chambers, and the following ** judgment" 
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was gWen Id writiog : — " I think ihe jodge 
''can do nothing as to the issae. No tacb 
" iMoe coald he properly raised." 

"Judgment sbould not be signed. Any 
*' order of the court on the jadgment would 
"be objectionable. Any step aodet this 
*' prooeeding wooM be oseless." 

"A question of title to land cannot he 
'* tried ; a fortiori it cannot be disposed of 
"without a trial. Interlooatory judgment 
" set aside. Silent as to costs." 

Yours truly, 

Ooderich, Deo. 24, 1864. Liz. 



County Judge granting order in Superior 

Court cause — Stamps. 

To Tni Editors or thi Law Jouekal. 

Qbmtlbben,— Where a statute gives aa« 
ihority to a County Coart judge to issue an 
order in the Superior Courts for instance, 
that an attachment should issue, is this a 
Superior or County Court order, and what 
character of scamps would it require, and 
for what amount. 

Yoors truly, 

A SUBSCEIBKE. 

Brantford, Feb. 15, 1865. 

[Every case must depend upon the statute 
authorising the proceeding under it. If the 
proceeding be a step in a causey pending in a 
superior court, we think that the stamps 
there required would be necessary. In the 
case put by our correspondent we have no 
doubt but that the same stamps are neces- 
sary whether the order for a writ of attach- 
ment is. issued by a superior or a county 
court judge. — Eds. L. J.] 



Profossian o/'ihe Law — A learned profession — 
Necessity of keeping it so—Suggested remedies. 
To THE Editors of the U. C. Law Journal. 
Gentlebek,— It is with pleasure that I 
notice a commuoicatioo in your last number 
from the pen of ** A Barrister," relative to the 
adoption of some efficient scheme, by which 
the prul'ession of the law may be raised to a 
higher standard, and the influx into its ranks 
restrained within legitimate bounds. Not 
that I, more than yourselves, think favourably 
of all the plans mooted in his letter ; but that 
I believe him to have drawn the attention of 
the Benchers to a most important question, 



and one which craves their immediate and 
careful consideration. 

It cannot but occasion serious alarm to 
every reflecting practitioner when he consi- 
ders the unparalleled rapidity with which 
lawyers have multiplied within the past few 
years, and the number of aspirants who are 
now entering, and preparing to enter, the 
profession. Scores of young men present 
themselves for the primary examination in 
every term, and are " passed." It is impos. 
sible to estimate the injury which the country 
and the profession sustain in thus allowing 
practitioners to multiply. 

The profession of law is already crowded 
with eager and needy practitioners, who, lack- 
ing the ability to take an honourable posi- 
tion among their compeers, are driven to the 
necessity of eking out a scanty subsisteoce by 
means of petty chicanery — lendini; their assis- 
tance to designing clients for the purpose of 
frustrating the ends of justice. In this way, 
men who in other spheres of life would be 
useful to society— as agriculturists or mechan- 
ics — are, by the force of circumstances, ren- 
dered a reproach to themselves and of serious 
injury to the community in which they dwell. 

The Provincial anxiety must necessarily be 
to have the profession of the law praotisod by 
able and respectable men, men of learning, 
men of virtue ; men whom the study of law 
has so imbued with respect for its sacred 
character and maxims, as instinctively to 
shrink from the commission of wrong. The 
influence of solicitors on the Province is im- 
mense ; it is through them that litigation, for 
the most part, is commenced ; it is into their 
hands that clients are constantly entrusting 
their property, reputation, and dearest in- 
terests in life, depending upon their integrity, 
learning and judgment, for the proper admin- 
istration of their affairs. 

ContomplatiDg the professipn in this light 
and regarding it as a high and honourable cal- 
ling, it cannot be doubted that it is for the 
interest of the public and the profession, that 
it should be practised by learned and reput- 
able men. Law is the great safeguard of the 
people, their most powerful protector, their 
inflexible friend : blot it out, or impede its 
free course of justice, and you wrest from their 
grasp the keystone of their liberties, the 
pledge given them for the strict observance of 
their rights. 
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This has been well expressed by the poet in 
the following lines : — 

" If there be any land, as fame reports. 

Where Common Law restrain the prinoe and 

subject. 
A happy land, where circulating pow*r 
Flows through each member of the embodied state; 
Sore, not unconscions of the mighty blessing, 
Her grateful sons shine bright with every virtue ; 
Untainted with the lust of innovation — 
Sure all unite to hold her league of rule 
Unbroken as the sacred chain of nature 
That links the jarring elements in peace.'^ 

Assuming, then, that each oaght to be the 
character of every respectable barrister, these 
questions natnrally present themselves. Do 
the lawyers of Upper Canada, as a body, boar 
that character 7 Are the Benchers of the Law 
Society pursuing that coarse, in referenoe to 
the qualifications of a barrister, calculated to 
lead to this desirable result? If not, what 
measures should they adopt 7 

With the first query your correspondent has 
nothing to do ; upon the others, with your 
permission, a few comments will be offered, 
and in doing so, some of " A Barrister's " 
suggestions will be collaterally referred to. 

Acquainted as we are with the frailties of 
our nature, and knowing how far short of per- 
fection all human rules must fall, it would be 
folly in us to expect, whatever the regulations 
of the Law Society might be, that they would 
in all oases secure the desired ends. But 
that a great step towards improvement would 
be the raising of the standard of examinations, 
cannot, I think, be for a moment questioned 
by those who have any knowledge of what 
these examinations now are. Take, for exam- 
ple, the primary, and let us examine the 
amount of learning requisite to "pass" On 
looking at it^ we find two books of Horace, 
and three of Geometry — absolutely nothing 
else. You may be wholly ignorant of English 
Grammar, knosr nothing of history, may never 
have seen ms Algebra, or not know how to 
work a question in simple inteMSI; your 
geographical information may be so general 
that you are in doubt whether Canada is north 
or sooth of the equator ; your acquaintance 
with the great authors who have adorned the 
literature of our country may be so- extensive 
as not even to know their names ; yet, if you 
are able to translate four lines of Horace, an- 
swer a few simple questions upon the parsing, 
and can go through one proposition in Geom- 
etry, (it may be by rote) you will be admitted 



as a member of the Law Society, and doly 
enrolled as a student of the laws. 

In the name of common sense is not this 
a farce 1 Is it not high time that such an 
examination should undergo regeneration ? 
My firm eonviotion Is, that this examination 
will be found the great bait alluring so many 
to the study of law. It is supposed to be an 
easy life, to honourable piofeesion, and, more 
than all, very easily obtained. It is regarded 
by most ignorant young men, not as a moun- 
tain, steep and toilsome in its ascent, whose 
top alone is crowned with verdure ; but as a 
valley, filled with fruit, through which every 
careless wayfarer may pass and regale himself 
at pleasure. By them it is not looked upon 
as a science containing the sparks of all the 
sciences in the world; but as one whose 
characteristics are those of subtlety and im- 
pudence. Bo long as this impression pervades 
the public mind, it is easy to understand why 
so many rush unthinkingly into the profession 
of law. 

It has, I understand, been contemplated 
by the Benchers to compel all articled clerks 
to serve five years without reward for their 
services, and " A Barrister " proposes, as an 
improvement, that lawyers should form them- 
selves into dubs, and agree to take in no clerks 
without a heavy fee; that the fees on all 
examinations should be doubled and in some 
cases trebled. ^These schemes appear to me 
very bad, and while productive of great evils, 
would not remedy those at present existing. 
It would only open a wide door to the sons of 
the wealthy, while the hard-reading sons of 
the poor would be excluded from the profes- 
sion. The barrister's gown would be conferred 
on those who could pay for it ; the honour 
would not^be the result of patient, persevering 
study ; and, in the course of time, we should 
look back with regret, and marvel at the in- 
tellectual giants who had given birth to a race 
of pigmies. This policy would be suicidal. 

Let the Law Society give the public to un- 
derstand that learning is required at the hands 
of every one aspiring to the bar. Let the 
people /eeZ that it is a profession requiring a 
hfgh degree of literary attainment. If the 
Benchers wish to raise the profession, they 
must strike at the roots of the disease. If 
they wish to exclude the stupid and ignorant, 
they must make the course of study severe, 
and one requiring energy and perseverance 
to master. They must make the profession 
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a learned one nol io name alone bat in deed. 
For we remember how Milton, who waa mas- 
ter of nearly all the polite learning of his own 
time, has trathfuUy written that "learning, 
like an eagle in his mighty youth, spreading 
ito wings far and wide, nerves the mind to 
vigorous aetioD, and, purging it of shallow 
pr^odioes, kindles in the student the pure 
lure of troth and justioe." We all have s^en 
the Latin aphorism — 

" Ingenuas dldkisse fideliJter artes 
£moUit mores, nee sinit esse feros." 

Let the Benchers, instead of only making two 
books of Horace and three of Geometry the 
test of admission into the Society, compel all 
candidates to undergo a severe written exam- 
ination (at least equal to the third year's 
examination in the University of Toronto) in 
English, Ancient and Modern History, Clas- 
sics, and Mathematics, selecting those text- 
books peculiarly adapted for training the 
mind, previous to entering upon tbeir profes- 
sional studies. Let graduates of colleges be 
compelled to submit themselves to the same 
ordeal, and to serve j^ce years in an attorney's 
office instead of three. Let competent exam- 
iners be appointed, (probably some of the 
University professors could be engaged) and 
the number of marks necessary to be obtained 
placed high. Then, and not till then, may we 
hope to see the science of law restored to its 
pristine dignity, practised by men regarding 
it as a science, whose ohief object is the up- 
holding of justice and promoting the com' 
ponere lilee^tlie amicable settlement of liti- 
gious wranglings ; and not disoordias alere — 
the stirring up of malignant strifes. Then 
may we hope to see the profession filled with 
honourable men, looked up to by the people 
as men deserving of esteem, and desirous of 
promoting the welfare of the country. 

Vox POPULI. 

February 21, 1865. 

[We are pleased to find that the letter of 
our correspondent ** A Barrister,'' which ap- 
peared in our January issue has awakened so 
much attention. He touched upon topics of 
vital interest to the future welfare and good 
government of the profession in Upper Canada. 
The evils which he pointed out are known to 
exist, but the difficulty is to find appropriate 
remedies. No doubt men of iiaperfect educa- 
tion ought not to be admitted, aad if the rules 



now in force admit such, the rules should be at 
once amended. So far we agree with " Vox 
Populi," and shall be glad to receive sugges- 
tions from him and others in furtherance of 
the object in view, in the hope that at some 
early day those who have the power may be 
enabled to use it rightly and discreetly. It 
is said that in the multitude of councillors 
there is wisdom — an adage of some application 
so far as the present disoussion is concerned* 
--£d8. L.J.] 



Law of aioay- going crope in Upper Canada. 
To THE Editors or thi Law Journal. 
March 2, 1865. 
On the fket of December last, A. rents a 
farm from B. for ten years, at a fixed rent^ 
and immediate possession is given to A., who. 
enters at once, and having been upon the 
farm a few days, the tax collector calls and 
demands the taxes for the past year, they not 
having been paid ; and as A.'s lease provides 
that he (A.) is to pay all taxes due and to 
become due, A. of course had no other alter- 
native than paying up. The ofi'-going tenant, 
who was farming the place on shares with B. 
(his landbrd), has left two fields sown last 
fall with wheat. Tour opinion is requested 
as to whom this wheat belongs; is not A. 
entitled to the whole, there being nothing 
mentioned in his lease with B. as to any 
party entering to take the wheat off? 

. Am old Subscriber. 



[There is a notion prevalent that a tenant 
for a term of years has by the custom of the 
country the right to put in a fall crop during 
the last year of his tenancy, and after the 
expiration of his lease the right to go upon 
the land to reap it In the absence of ex- 
press stipulation in the lease the tenant, in 
our opinion, has no such right. If he quit 
the premises at the expiration of his lease, 
leaving a full erop in the ground, that crop 
under an ordinary lesse as a part of the free, 
hold passes to the landlord; and so if the 
landlord without reservation re-let the premi- 
ses for a second term, the crops being at the 
time of the new lease in the ground, we ap- 
prehend the crop passes to the new tenant, 
as supposed by our correspondent: (See Bur^ 
routs V. Caimee, 2 U. C. Q. B. 288 ; CampbeU 
V. Buckan, 7 U. C. C. P. 70 ; Gilmore v. Lock- 
hart, MS. R. & H. Dig., Lease 1. 6.]— £o8. L.J. 
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Lessor and Itssee—Caae imperfecUy stated — 
Refusal to ansioer. 

To TBB Editors c>r rac Law Journal. 

Gentlemen,— Will yon have the kindness 
to answer me the following question. If a 
lease of certain premises is made, say, for 
the term of six years, and the lessee Las the 
privilege of taking the premises for the same 
time again, and snpposin^ the lessee oon- 
tinaes in possession of the premises for one 
year after the lease expires, would he he ob- 
liged to continue in possession for the full 
time of another six years ; or, what amounts 
to the same thing, would he be liable for rent 
for any longer time than the one year, no 
new lease or agreement being mflde or asked 
for by the lessee T By answering the above 
. question your will confer a great obligation on 
Tours, 

A Law Student. 



[We have no objection to answer questions 
of general interest to our readers, but cannot 
undertake to advise upon cases of interest 
only to the particular inquirer. The above 
communication we class among the latter, 
and so must decline to answer it. Even if 
disposed to answer it, we could not do so 
upon the cose as stated, without seeing the 
lease or a copy of it, supposing it to be in 
writing, and without knowing whether or 
not it is under seal. The case had better be 
properly stated and submitted to oounsel, 
with a fee for his opinion.— Ens. L. J.] 



EguiMle Mortgage — Registration. 
To THE Editors of the Law Journal. 

Gentlemen,— Sec. 44, cap. 89, C. S. U. C, 
provides that an "Equitable Mortgage must 
be registered before it can prevail against a 
second mortgage, &c*' 

Sees. 19 & 20 fully set forth the requisites 
of erery Memorial to be registered. 

I cannot understand how such a Memorial 
is to be made for the registration of an Equi- 
table Mortgage — how an Equitable Mortgage 
can be registered. 

An explanation will be of interest to many 
of your readers. 

Yours, &a, 

Kingston, A Student. 

March, 3, 1865. 



[We are as much at a loss to understand 
the meaning of the enactment to which our 
correspondent refers as our correspondent 
himsel£ 

We have always understood that an Equi- 
table Mortgage arises upon an agreement to 
mortgage accompanied with a deposit of title 
deeds, or simply upon il deposit of title deeda 
without any express agreement This being 
so, it is difficult to understand how a Memorial 
of it can be so prepared as to contain : 

1. The date of the instrument, when there 

is none. 

2. The names and addresses of the witnesses 

to the instrument, when there is none. 
8. The land contained in the instrument, 

when there is none. 
We understand that the subject of the 
registration of equitable mortgages is now 
before the Court of Chancery, in the case of 
Harrison v. Armour.] — Eds. L. J. 



JUDGMENTS. 

QUEEN'S BENCH. 

Present: Dbapeb, G. J. ; Haoabtt, J. ; 
MommuoH, J. 

M«reh 0, 1886. 

Rohin9on v. Gordon, — Bale discharged with 
costs. 

In re Fennell and the Town of Ouelph. — Rule 
absolute to quash (1) The 2ad clause of by-law 
No. 75; (2) The 4th clause of same by-law ; (8) 
The Srd cUuae of by-law No. 80 ; (4) So much 
of by-law No. 84, as relates to poultry, eggs, 
cheese, grain, shingles, flour, wool, vegetables 
and fruit; (6) So much of 8rd clause of same 
by-law as relates to any persons not being huok- 
Bters or runners — with costs ; and to discharge 
the rest of the rule. 

Keating v. CaeteU. — Judgment for defendant 
on special case. 

Baird v. iSrory. -Judgment for defendant on 
demurrer. 

Covert V. Robinton.-^RnU discharged. 

Hogan v. Berrie. — Rule discharged. 

Spenee v. Heetor. — ^Verdiot to be reduced by 
the amount of the interest, and discharged as to 
other points, withont costs. 

Thornton v. Sandwich Plank Road Co.-^Yer- 
diet set aside, with leave to defendants to apply 
in chambers, within 14 days, to withdraw equit- 
able plea, and to plead to whole declaration such 
pleas as judge may permit, or to plead to com- 
mon counts, letting equitable plea stand. Leave 
to plaintiff to apply to amend, if advised. Costs 
to be costs in the cause. 

McLean v. Buffalo and Lake Huron R. Ob.— 
Rule discharged. Leave to appeal granted. 
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Webster t. Harper et a2.— Rule discharged. 

Maaon y. Morgan. — Appeal dismiBsed vith 
oosta. 

Barton ▼. Tbwn 0/ Dundaa. — Rule discharged. 

Ottawa BuUding Society ▼. Scott — Rule abso- 
lute to redoes terdict, with costs to defendant. 

Leech T. Leech, — Jadgment suspended till 
second day of next term, to enable parties to 
make partition according to the expressed 
opinion of the court. 

Pearman t. Heyland. — New trial on payment 
of costs. 

Coffin ▼. Danard et a/.— Rule discharged. 

Campbell t. Delehanty et oi.— Rule absolute to 
set aside nonsuit, and enter terdict for plaintiff. 

Hunt ▼. McArthnr, — Action against a magis- 
trate for maliciously and without probable cause 
arresting defendant. The e?idence proved a 
trespass, and leave was reserved to enter a non- 
sniL Rule absolute. 

Kingan v. ZTa/^.— Rule absolute for new trial, 
without costs. 

Knowlea v. Poet, — The court refused rule, as 
they had no authority to interfere. 
Pateraon v. 7b</<i.~Rule discharged. 

March 10, 188K: 
Banting v. Oummeraon, — Rule discharged. 
Thomaa v. Oreat Weatem Railway Co, — Postea 
to plaintiff. 

Oreen v. Wright — Judgment for defendant on 
demurrer. 

Butcher v. J9iim«.>-Riile dtbcharged. 
Butcher v. Marah, — Role discharged. 
In the matter of McLay and iTamfRondL— Rule 
discharged. 

COMMOir PLEAS, 

Present : Riohauds, C. J. ; Adam Wilsoit, J ; 
JoHH Wilson, J. 

Maroh 6, ISSft. 
Heubaek v. i;o6er;«on.^Appeal allowed with- 
out costs, and rule made absolute in court below 
to enter a nonsuit John Wilson, J., ditaentiente, 
Franck v. Caraon. — Rule discharged. 
Spettigue ▼. Oreat Weattm R. (7o.— Role abso- 
lute to enter a nonsuit 

MiUer v. Thompaon. — Judgment for plaintiff on 
demurrer to plaintiff's declaration. 

Featheratone v. ifoZ>onai({.— -Rule absolute to 
enter verdict for plaintiff. 

Great Weatem Railway Co, v. Bain Rule dis- 
charged. 

Nudel et al, v. WilUama et oZ.— Rule discharged. 
Squire qui tarn v. TFi2«0fi.— Rule discharged. 
A. Wilson, J., diaaentienU. 

Reynolda v. The City of roron^o.— Rule abso- 
lute to enter nonsuit. 

Lowdl V. 7b<li.— Rule absolute for new trial. 
Costs to abide the event. 

Scott V. J2A^..-.Rule absolute for new trial on 
payment of costs. 



White et al. v. Baker, — Judgment on demurrer 
for plaintiff. 

Oraham v. Stewart^—^ule absolute for new 
trial, without costs. 

Harold v. i^^n^aW.— Rule discharged. Adam 
Wilson, J., diaaentienie, 

MeOuire v. iSAaf^.— Rule absolute for new 
trial. Costs to abide the event. 

Meliab v. iS^wart.— Rule absolute for new 
trial as to east hal f of lot in question, if defendant 
consent before 10th April : otherwise rule abso- 
lute to set aside whole verdict on payment of 
costs. 

Sloan V. FAafcfl.— Rule discharged with costs. 
Oott V. ^0rru.— Rule absolute for new trial on 
payment of costs. 

Buchanan v. i^anA.— Rule discharged with 
costs. Held, that Sheriffs are not entitled to 
poundage, unless money actually levied, although 
it may hav%been made under pressure of writ. 

Baxter v. j^o^ns.— Rule absolute for new trial. 
Nothing said as to costs, for statute makes them 
to abide event 

NickU V. iVir*fe.^Rule absolute for new trial. 
Costs to abide the event. 

The Queen v. (>ii»Ze/^«.— Conviction quashed. 

Hieka v. Oodfrey — Judgment for defendant, 
on the demurrer to the declaration. 

In the matter of O'Neil and the Corporation of 
York and Pee/.— Rule discharged with costs. 

McLaughlin v, McLaughlin, — Rule discharged 
(court having no jurisdiction in case cannot give 
costs.) Held, that a. Judge in chambers has no 
power to direct the trial of an issue. 

Mareh 10, 1886. 
Attorney General v. Perry. — Judgment for 
plaintiff. 

Qreavea v. JStZ/tard.— Rule absolnte to enter 
nonsuit 

McKinUy v. Jfiinne.— Rule aBsolute to enter 
nonsuit John Wilson, J., diaaentiente. 

Northern Railway Co, v. Patton et aZ.—Rule 
absolute for new trial on payment of costs. 

Bate V. Oore Biatriet Inaurance Company,-^ 
Rule discharged. 

Wakina v. JZoic.— Rule discharged. 

Pateraon v. ^a/e«.— Rule discharged. 

Twohy V. ^nw^ron^.— Rule absolute for new 
trial on payment of costs, and rule for plaintiff 
on demurrer. 



INSOLVENTS. 



JplmYiini ........ Tp. McNab. 

H. C. Vorqjth Burfui-d. 

Chrintoptaer W. Richardsoo Co. Weiitirorth. 

Thomaa Graluuii « ^ o>. Wentworth. 

Daniel L. Healj Tp. Smith. 

I/>chinMi A. OreoBiMr Waterdown. 

John Thomson Petarboro*. 

Wm. Thomas Kl«ly London. 

Robert O.Pols........... Hamilton. 

BIchard Mnrpbj Toronto. 

John Morphy Toronto. 

John Breens Mariposa. 

Joseph Bresna Mariposa. 
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SftoM Haniirt ....^ ............ ......... Ftttorboro^. 

WlUet Ferrb Pittsburgh. 

John McKay, ten K Ingntoo. 

Wm. BettD«U Port Hops. 

John R. Babcock VadQ«niTlU«. 

Henry lAbelle Tatikleek UIIL 

Job 0. Thompton k Co MoatmL 

W. T. ]£ocl«fttoDe Bamiltoo. 

6«Oi-go Rob«rtaoa (HI Sprlop. 

0«orf:« 8. WUkcc.... Bmoiford. 

Levi B«em«r Toroota 

]^wl< Smith.............. Tp B4rroo. 

Wm.Woo4 i«opblMbar|ch. 

MIcbolM Greely BophiMburgb. 

Edwin Robltn Plcton. 

Patrick Ryan ■ « Montreal. 

Jacob OMMiliiian NaweMtio. 

George W. Bogge StTbomai. 

Henry T. MeKlchan BamUtoo. 

'Wm. Briicoe Toronto. 

Lawrence Lawraaon London. 

John Swartx ~ Watw'loo. 

Oeoree Doaglan Grlfflu ....... ........... Hamilton. 

FiaherBfnnro Port Colbome. 

James MeMonlee, Jan Co. Wentworth. 

Kbeoeier Johnstoo Tp. BrnetComi. 

Tbomaa J. Owens Drayton. 

Peter MrOinn London. 

MarUn Haock .« Co. Wat«kx». 

J. C. Booth CbamUy. 

Allan McQaarrie Kidon. 

J.J. Marshall Mount Foreit 

Anfcus MeSweeo StThonat. 

MoClflUn A Co. Montreal. 

Bbioard Maybee Manilla. 

Nel«oo Storm « Kingston. 

Samuel I^ke Newburgh. 

James C. Macklln » Hamilton. 

George H. Comer Tp. Kkhmond. 

Alexander MoCallnm Cobonrg. 

Lewis B. Roseetal Montreal. 

Wm. Moon London. 

Wm. G. Strong Cobonrg. 

Thomas Seott c Cobonrg. 

HeamAPoitor Torvpto. 

Wm. Serros namllton. 

UneaaCer H. Seholleld — — . Whitby. 

Kl^ah Uke — , Oakwood. 

Wm. McPball CunnlngtoD. 

L-wls 8. Wlswttll Cobonrg. 

L. A. Gumett Ancaster. 

James U. Fraaer Gait. 

Wm. MeDonell Hamilton. 

John Canpbell A Co Co. Klgln. 

Andrew Widdowson Toronto. 

Charles Patrkk Reynolds Toronto. 

James R. Bradbury Toronto. 

Bradbury A Co Toronto. 

Alex. McLean Marlpoea. 

A. A. Roy ..Jl. Quebeo. 

P. T. Degnlse Quebec 

Archibald Mdntyre St Thomas. 

Wm. Roes ...~ St Thomas., 

Samuel McClung BowmanTUle. 

Catharine Leoonra Bienville. 

Score A Bray ley m. Toronto. 

Hackay A Co OtUwa. 

James Oliver. London. 

Calvin W. Day, Jr. Tp. Kingston. 

Wm. T. Bedestone Hamilton. 

Joho B. Orser. Plcton. 

Charles Carpenter Hamilton. 

MichtMsl Graham Tp. Brantibrd. . 

Wm.lilt Blair. 

James ^utberUnd Tp. Marlpoam 

David Guthrie Montreal. 

Geo. R. Marnamee ~.«....... Montresl. 

Peter S. Fllman Tp. Barton. 

Frandfl T. Oowle BowmanviUa. 

Alex Malcolm Alllston. 

MoNaughton, Bros Newcastle. 

Luc Robert Verchirea. 

Alex. Douglass Brantibrd. 

Geo. P. Hnghea Keenansvllla. 

Bills Luther Derby Nspanee. 

W. Armstrong Peterboro. 

Henry Merick MerrickvUle. 

A. Lang Bnrrle. 

Wm. Walter Tp. Vespra. 

Vsrs A Strong Colbome. 

P. V. Dorland Belleville. 

Michael Mulrowney Quebec. 

JamceCapner St. Catharlnsi. 

John B. R. Dsnooa Cobonrg. 



D. A. Rose M. M. Bath. 

John Abbott Tp. Kingston. 

John Keating..... ........... ...... Stratfrrd. 

Damase Gulmont Cspe St Ignaca. 

AtcheaoD CloUnd.. Lsehnte. 

McCollach, Bros ............. ...... Montreal. 

Thos. Fervueon .. Vankleek HOI. 

Abner B. Tan Norman Hamilton. 

Peter Coleman BowmanvUl*. 

Thos. Moore St Thomas. 

J. R. MeOnllogh Bowmanvllle. 

Adams A Co HootreaL 

Henry B. Paris London. 

John Black — Lambton. 

EsraDean Priest Bath. 

Thos.B. Howell KlugstoD. 

Robt N. Reynolds. Kingston. 

Thos. C. Watklns Hamilton. 

Alfred Brown ............................... Montreal. 

John Bums Montreal. 

Alfrad aiff Chlekopea Mills. 

George Parkar S.%ndhiU. 

J. B. Veiina Quebec 

Simon Deeks... ...... ......«».. Morrlsbaif. 

Wm. A. Nash..... Murrlaborg. 

Chas. Cruieksbank.... ... ... ... ...... ... ... Clioton. 

Laberge A Prltler. Acton Vsla. 

Thos. Jacksm ...... .... Sandhill. 

Wm. Weeks Woodstook. 

James BUir Napanee. 

Joseph Bingham .......................... BredfonL 

Wm. Wood. ».... Sophlasbnrvh. 

lUchd. Philp Bowmanville. 

James MePeetera Bowmanville. 

David G. Kills ............... Toronto. 

Rae, Brothen AOo Hamilton. 

Walter Arnold Niagara. 

Robert Rutherford Guelph. 

J. T. Allln Cobourg. 

Hugh Bdward Brown... Whitby. 

WillUun Warren Jr Whitby. 

James Blackwood..... St Thomas. 

John C. Bflswell. ............ Tp. Hamiltoa. 

Cosby Storey Newboro. 

James Feely Ncn^ood. 

Dnacaa McDonald Samla. 

PiomPionUn S 



APPOINTMENTS TO OFFICE. 



JUDGBS. 
WILLIAM DATIS ARDAGH, Esq., to be Deputy Judge 
of the County Court of the County of Slmcoe. (Gaietted 
February 11, 1866.) 

NOTARIES PUBLIC. 
MICHAEL HATBS, of Toronto, Esq., Barrlste^at-Law, 
to be a Notary Public in Upper Canada. (Gase ted February 
18,1866.) ri— V * 

WILLIAM LOUNT, of Banle, Esq , Barrlster-at-Law, to 
be a Notary PubUe in Upper Canada. (Gaietted February 
18, 1866.) 

THOMAS BABINGTON McMAHON, of Bradford. Esq., 
Barriater-at-Law, to be a Notary Public In Upper Canada. 
(Gazetted February 18, 1866.) 

CHABXfBS KLDON EWINO, of Wlcklow, Esq., Bairlster^ 
at-Law, to be a Notary Public In Upper (^nada. (Qasetted 
Febrnary 18, 1866.) 

CORONERS. 

NEIL FLEMING, Esq., MD., Assodato Coroner. United 
(Tonntles of Huron and Bruce. (Gaxetted Feb. 11, 1805.) 

JOHN WILSON, Esq., M.D., Associate Coroner, County of 
Norfolk. (Gasetted February 18, 1866.) 

THOMAS AISHTON,KBq.,M.D., Asw)clale Coroner, County 
of Lennox and Addlngton. (Gaietted February 18, ^fiOb.) 

THOMAS FREER, Esq., M D., Associate Coroner, United 
Counties of Lanaik and Renfrew. (Gaietted Feb. 25, 1866.) 

REGISTRARS. 
ALEXANDER McLSOD MACKENZIE, Esq., Registrar of 
the County of Glengarry. (Gaietted February 26, 1866.) 



TO CORRESPONDENTS. 

« Lex" — ** a BuBSCiUDn" — " Vox Popuu" — *• An Old 
SuBScatnn''— **A Law StusBirt"— " A Snmxiit*'— under 
'• General OMTeepondenoe." 
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LAW BILLS OF LAST SESSION! 



the third SesBion of the Eighth ProyindAl 
Pwlijunent closed on the 18th of kst month. 

The usual number of bills was introduced 
by members actire, printed at the public ex- 
pense, and then voted upon by members pas- 
sive. Some of them introduced after much 
careftil consideration and with the honest 
intention of remedying defects or supplying 
wants in the present law, and others merely 
introduced by members ambitiously desiring 
to appear to be doing something for their 
country, without for an instant imagining that 
their productions would go farther than bdng 
simply printed and distributed, or perhaps 
being read a second time and then thrown out 

The bill of fiure was, of course, very promis- 
ing, both as to quality and quantity. 

In the Upper House we were promised by 
the Hon. Mr. Gurrie : — 

An Act to amend the fourth sub-section of 
the fifth section and to repeal the sixteenth 
section of the Act for the better assignment 
of Dower. 

An Act to prevent County Judges fix>m 
practising as Conveyancers. We are sorry 
to contemplate the possibility of such a provi- 
sion being neoessaiy. 

An Act relative to summary convictions by 
ICsgtstrates, for the purpose of preventing the 



failure of justice arising from formal defects 
in Magistrate's orders and convictions, &c. 

In the Lower House : — 

An Act for quieting titles to real estate in 
Upper Canada; it bfing ** expedient," it re- 
cites, **to give certainty to the titles to real 
estate in Upper Canada, and to facilitate the 
proof thereof and also to render the dealing 
with land more simple and economical.** This 
bill, introduced by the Attorney General, is 
similar to that brought in some time ago by * 
the present Vice Chancellor Mowai The sub- 
ject is a very important one, and will require 
most careful legislation. 

An Act to provide for the taxation and reco- 
very of Arbitrators* fees. A Government Bil^ 
with the same object in view was introduced 
by the Attorney General, which proposed to 
fix a reaftonable scale of fees to arbitrators, 
professional and otherwise, to provide for the 
taxation of the arbitrator's charges, and for any 
refusal or delay to make and deliver the award. 

An Act to amend the Insolvent Act of 1864. 
No act requires amendment more than does 
this, and when done, it should be done effec- 
tuaUy. We question, however,, whether the 
bill, as introduced by Mr. Abbott, will effect 
all that is required. We trust that some of 
the Upper Canada lawyers in the House who 
are conversant with this important matter will 
give their careful attention to it The attempt 
to make a general law applicable to two sys- 
tems of jurisprudence, so dissimilar in their 
practice and procedure as are those of Upper 
and Lower Canada, has not been altogether 
soocessfuL 

An Act to alter the law of Dower, and to re- 
gulate proceedings in actions for the recovery 
of dower — a Government Bill, introduced by 
the Attorney General The right to dower is 
gradually dwindling away. It is, in fact, very 
questionable whether it would not be advisable 
to do away with it altogether; but, be that as 
it may, this act proposes that dower shall not 
be recoverable out of land in a state of nature 
at the time of alienation by the husband (re- 
serving the right of the doweress to wood for 
firing and fencing), nor when the demandant 
has joined in any deed to convey the land or 
release her dower therein to a purchaser for 
value, although there might have been some 
informality in the acknowledgment required 
by law, &C. It also proposes to alter the 
practice in dower suits, making the primary 
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proceedings analagous to actions of ejectment, 
and declaring that the pleadings and practice 
shall, so far as possible, be regulated by the 
Common Law Procedure. Act 

But by far the most important Bill intro- 
duced was the Registry Act which has been 
so long promised us. Most of our readers are 
aware of the prominent features of it We 
think we are safe in asserting that a Registry 
law, to be efficient, must be complete, stringent 
and thorough. Time has showiuthat half 
measures will not answer, and the tendency 
of legislation is towards a more complete 
system. 

Mr. Scatcherd has, of course, introduced his 
"usual advertisement — his clap-trap bill to 
reduce law costs, to which we allude in another 
place. We should feel deeply for him if such 
a piece of absurdity ever became law. 

None of these bills, howeyer, have as yet 
passed. In whatever stage they were when 
Parliament dissolved, so they remain until next 
session, which may possibly commence some 
time in July, though probably not till later. 

The law bills that go into the Statute Book 
this Session are but few, and may be enume- 
rated as follows : — 

An Act to amend the Consolidated Statutes 
of Upper Canada respecting the Court of 
Chancery as to certain matters of jurisdiction, 
but principally with reference to proceedings 
in Lunacy cases. Practitioners in the Court 
of Chancery will be glad to .see this Act as 
soon as possible. We publish it in another 
place. 

An Act to improve the proceedings in Pro- 
hibition and on Writs of Mandamus in Upper 
Canada. 

An Act repealing the eighth section of the 
Interpleader Act, and substituting a new sec- 
tion authorising interpleader proceedings for 
the proceeds or value of any lands taken and 
sold un^er an execution, &c. We publish the 
Act in another column. 

An Act, introduced by Hon. J. H. Cameron, 
to amend the Act respecting Attorneys We 
are enabled, through the kindness of the 
Treasurer of the Law Society, to give our 
readers an early copy of this Act It will, 
amongst other things, enable the Benchers to 
use their discretion in certain cases, in which 
their hands were formerly tied, and many of 
our friends amongst the students will be glad 
to see it 



SHERIFFS' POUNDAGE. 

The rights of sheriffs to poundage, in caseR 
where a levy has been made, but no money has 
been actually realised, or, in other words where 
the money has not actually passed through the 
hands of the sheri£^ but the writ has been 
satisfied in some other way, even though 
paid under pressure of the writ, has at 
length been judicially determined. We ven- 
tured an opinion in a former volume,* that, 
under such circumstances as we have men- 
tioned, a sheriff would not be entitled to 
poundage, and our opinion has proved to be 
correct Great doubt, however, has existed on 
the subject in the minds of the profession, and 
much confusion and annoyance was the con- 
sequence. The sheriffs of course contended 
for what they considered their rights, and 
debtors on the other hand, under the advice 
of the plaintiff's or defendant's attorney as 
the case might be, strongly objected to pay fees 
which there appeared a good excuse for not 
paying. 

The subject has recently come up for dis- 
cussion in the Court of Chancery before His 
Lordship the Chancellor in Winters t. The 
Kingeton Permanent Buildinff Society, He 
decided against the sheriff's claim, as will be 
seen in the report of the case in another 
column. 

The case of Buchanan v. Frank brought 
the same subject before a Court of Common 
Law. This case was first fiilly argued in 
Chambers, and was subsequently heard in the 
Court of Common Pleas during last term. 
The judgment of the Court is decisive on the 
point that no right to poundage arises unless 
the money has been actually realised by the 
sheriff even though the pressure of the writ 
may have been the cause of the satisfiurtion 
of the debt 

Another case, relating to poundage, came 
before the Court of Queen's Bench last Termi 
(Thoma$ v. Great Western Bailway Cempa- 
ny;) which turned upon the point whether 
or not a sheriff could m%;ntAin an action 
for his poundage against an execution debt- 
or. The court decided in the negative, say- 
ing that the sheriff is in fact only the min- 
ister of the execution creditor, and therefore 
an action for poundi^ if maintainable at all, 
is only so against the execution creditor. 

•10U.C.L. J.U3. 
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The law as laid down by the Chan- 
cellor and Court of Common Pleas wOi^ in 
many cases, work a great hardship and injus- 
tice upon sheriffs, and not only upon them, 
but upon unfortunate debtors. The natural 
effect of it will be that sheriffs, instead of 
dealing leniently with debtors and &cilitatmg 
any arrangement between the parties whidi 
would tend to the settlement or satisfaction of 
the debt without the loss and annoyance of 
a forced sale for cash, will proofed to make 
the money und^ the execution without delay, 
and perhaps entirely depriye the debtor of 
the power of making some settlement^which 
might paye him from ruin. 

It is probable, therefore, that sheriffs will 
make some effort to haye such a change made 
in the law, as will place thfsmselyesand execu- 
tion debtors in abetter position in the premises. 



COUNTY JUDGES— THEIR LABOURS - 
AND THEIR PAY. 

In the beginning of the present year, a cir- 
cukr was issued from the Bureau of Agricul- 
ture and Statistics, calling upon yarious public 
functionaries to answer a number of questions 
in relation to their offices, which information 
was wanted for the Blue Book of 1864. The 
following are the questions: • 

let. — Name of office? 

2nd. --Name (or names) of incnmbent (or in- 
cumbents) within the year 1864? 
Srd.— Date (or dates) of appointment? 
4th.— By whom appointed ? 
5tli. •^Amount of annual salary ? 
6th. —Amount receiyed in fees? 
7th.— Remarks (if necessary). 
8th. — Number of years of service as public 
^officer in any capacity whatever, men- 
tioning- the date of first appointment? 

One of these circulars was addressed to a 
County Judge, who, in answering the ques- 
tions, gaye some information which we hope 
our legislators will take a note of when 
they uext propose to impose a few more 
labours upon their " beasts of burthen," as 
County Judges haye been forcibly called. 

The answers to the questions,, as given by 
the learned gentleman that we allude to, are 
as firilows: 

Ist.— The office I hold is Judge of the County 
Court of the County of . 

2nd. — My name is . 



Srd. — ^The date of my appointment was . 

4th. — My appointment was by the Provinoial 
Government, under the Great Seal of the Pro- 
vince of Canada, during the administration of-«. 
5th.— My salary is $2,600. 
6th,— I receive a travellmg allowance of |200, 
as Judge of the Division Courts. I receive fees 
aft ex officio Judge of the Surrogate Court, which, 
in 1864, amounted to |70 50. J am paid $4 per 
diem as ex officio selector of jurors, under the 
U. C. Jurors Act, which, in 1864, amounted to |24. 
7th.— i2emarA». — As Judge of the County 
Court, I am ex officio Judge of the Surrogate 
Court; Judge of the several Division Courts of 
the County; Chairman of the Court of General 
Quarter Sessions of the Peace; a Selector of 
Jurors, under the Jurors' Act ; a Ballotter of 
Militia, under the General Militia Law; an 
Auditor of Accounts connected with the adminis- 
tration of justice; with various other ex officio 
offices and duties to perform under several of the 
Railway Acts, the Extradition Act, the continued 
Bankruptcy Act, the Common Law Procedure 
Acts, the Chancery Act, the General Election 
Law, the Common School Acts, the Absconding 
Debtors* Act, the Act respecting Arrest and 
Imprisonment for Debt, the Municipal Acts, the 
Insolvent Debtors' Act, the Insolvent Act of 
1864, the (general Road Company's Acts, the 
Act respecting the PartiUon of Real Estate, the 
Act respecting the Registry of Deeds, Ac., the 
Overholdmg Tenants Act, the Act respecting 
the Support of Insane Destitute Persons, several 
Criminal Acts, the Assessment Acts, and various 
other stetutes (in all upwards of twenty), which 
I cannot enumerate or remember : for any one 
of which, (excepting for those I have named in 
my answers numbered 6 and 6 respectively, and 
the occasional duties under the General Election 
law), I receive no salary, fees or allowance-^ 
not even for stationery, light, fuel or travelling 
expenses. All these duties are imposed by the 
different statutes I have referred to ; and there 
are some new duties imposed upon the County 
Judge almost every session of Parliament, with- 
out any remuneration or fees being prescribed 
therefor. No provision or pension whatever is 
provided in case of inability from old age, aocU 
dent, exposure, or decay in the service. 

8th. — I have been in this service as a pablie 
officer upwards of and during eleven year& 

It is scarcely necessary for us to en- 
large on this matter. We have already and 
oftentimes expressed our views upon the im- 
propriety and injustice of heaping one duty 
after another upon the devoted shoulders of 
County Judges : broad indeed must they be to 
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beftr them. Such a course is unfiur to the 
Judges ; and it is both unfiur. and unjust 
to the public, whose senrants they are. It is 
contrary to public policy, and tends to the 
iiyury of public business. It nerer seems to 
strike our law-makers that, in the ordinary 
business of life, increased remuneration goes 
hand-in-hand with increased labours and res- 
ponsibilities ; but, according to. the practic 
now in vogue, whenever anything in the shape 
of local administration has to be done. County 
Judges are to be the doers of it, and— get 
nothing for it Their duties under the Irisol* 
Tent Act of 1864, is a sufficient example of 
this, without going further. 

We have long been expecting a change for 
the better in this respect; and though it is 
long in coming, come it must; and we shall 
continue, as heretofore, to condemn a practice 
which we consider most pernicious. • 



PUBLIC TASTE IN HUMBUGS. 

It has been said that the world is made up 
-of knaves and fools^those that impose upon 
others, and those that are imposed upon- 
Mankind loves to be humbugged, and is hum- 
' bugged accordingly. Every age has had its 
* own peculiar species of vanity in this respect 
Jn the good old times, the credulous public 
ihnd wizards, witches, magicians, astrologers 
r.and such like; in these enlightened days we 
1 indulge in sph^tualists, table-tumers, eleetro> 
'biologists, prestidigitators, clairvoyants, ftc, 
:according as fiwhion, fancy, or a clever hum- 
bug may lead the public taste. 

The law does not trouble itself much about 
'harmless nonsense of this kind, but leaves 
nevery one to please himself or herself as to the 
'manner in which he or she will be cheated 
•or humbugged. Occasionally, however, these 
**^ cunning^* men and women, who daim to 
^have familiar spirits at command, ad lib.^ are 
neo old-fashioned, or not sufficiently wide 
awake to cheat people after a legal &shion, 
>' particularly in some of the more remote parts 
•of the old country, where they are not so 
•civilized in this respect as we are. 

'In some of these places witchcraft, in its 
andent potency, appears to be considered still 
to exist; and there is a curioua instance of 
this in the case of The Queen v. Maria GUee, 
.reported in 18 W. It 827. The prisoner was 
.indicted for obtaining money under false pre- 



tences, under the following oiroumstances : 
One Henry FIslier deserted his wife, of which 
the prisoner waa made aware. Desiring lo 
turn an honest penny by this incident in the 
married life of Mr. and Mrs. Fisher, or perhaps 
moved by the distreas of the wife, and possi- 
bly duped by her own folly, the prisoner 
represented to the wife that she ootild bring 
her husband back, ''over hedges and ditcheSi'' 
by means of some stuff she had in her posses- 
sion. It was proved that the wife asked the 
prisoner to t611 her a few wor^ by the carda, 
to fetch her husband back ; that the prisoner 
asked her how much money she had ; that^ 
when she said sixpence, the prisoner said that 
that would not be enough, whereupon the wife 
gave her another sixpenee ; that she said her 
price was highlit ?ras five shillings ; that she 
asked the wife if she had a dock at home, and 
if she had anything on that she could leave ; 
that the wife said she had on a petticoat, but 
it was old ; that the prisoner said that it was 
of- no use; that the wife said she had two 
frocks on, and at the request of the prisoner 
she left one with her ; and that after the pri- 
soner had got the money, she said she e&uld 
bring the husband back, having previously 
said she would bring him back. The jury 
found a verdict of guilty, but the case was 
reserved for the opinion of the court 

Chief Justice Erie, in giving judgment, said, 
that a pretence of power, whether physical, 
moral or supernatural, made with intent to 
obtain money, is within the mischief intended 
to be guarded against by this branch of the 
law, and that the indictment was good. He 
also considered that there was suffident evi- 
dence to sustain the oonriction. '* I take the 
law to be," said he, '* that a pretence, within 
the statute, must be of a present or past fact 
and that a promissory pretence that I will do 
something is not suffident The question is, 
was there a pretence of an existing fact, via., 
a pretence before and at the time when the 
money was obtained, that the prisoner had 
power to bring back the husband f * * * i 
think, looking at the whole transaction, that 
she intended to pretend to the wife that at 
that tim9 she had power to bring her husband 
back. I think that there was evidence to go 
to the jury that the prisoner was a fraudulent 
impostor, and that she ought to be convicted." 

How much more droumspectly would the 
Davenport Brothers or ''Professor" Simmons 
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have managed maUarSi and escaped the 
clutches of the law! But, as we before 
remarked, this old woman is behind the age. 



COMMON PLEAS RSPORTS. 

After a fair trial, we think the profession 
hare eyery reason to be well satisfied with the 
new series of these Reports, prepared by Mr. 
Yankoughnet For our part, our thanks are 
due to him for his courtesy to us in Tarious 
ways, in connection with them. 

It is gratifying for us to be able to state that 
the punctualitj which has so long distin- 
guished the Reporter of the Queen's Bench*, 
is now equalled by that of his evnfrtTt of the 
Common Pleas. 

It is certainly a great satisfkction to know 
that within a very few days after the Judg- 
ment in a case is delivered, the matter is in 
the hands of the printer and is soon afterwards 
laid before the profession. 

Those who have ever taken the trouble to 
prepare a careftit report of a case, will readily 
understand that reporting is not simply copy- 
ing manuscript and reading proo^ whilst all 
can and do appreciate reports that are correct 
in themselves, and are issued with promptitude 
and regularity. 



CHANCERY REPORTS. 

We are glad to see that Mr. Grant, the 
Reporter for the Court of Chancery, haa re- 
duced the price of his Reports to fbur dollars 
per annum, if paid in advance. 

We sincerely hope he will not be a loser by 
the change, but rather a gainer, in a pecuniary 
point of view. The profession at all events 
will appreciate his enterprise^ and many who 
have not hitherto taken these Reports, will 
avail themselves of the lowness of the price, 
and become subscribers. This is a move in 
the right direction, and should be supported. 



ACTS OF LAST SESSION. 

An Act to ammd tU Act rmptetkig AU^nujf, 

Whereas, it is expedient to amend tbe Ast 
respecting Attorneys in the manner herein- 
after mentioned ; therefore, Her Majesty, by 
and with the advice and consent of the Lsffis- 
laftive Council and Asse m bjy of Canada, enacts 
as follows :~- 



1.— Tbe tbird sobseetion of chapter thirty- 
fi?e, of the Consolidated Statutes for Upper 
Canada, is hereby repealed, and tbe following 
subsection is substituted in lieu thereof: 

'* Any person who has been duly called to 
practise at tbe Bar of Upper Canada or who # 
has been duly called to practise at tbe Bar of 
any uf Her M^jestjr's Superior Courts not 
having merely local jurisdiction in England, 
Scotland or Ireland, and has been bound by 
contract in writing to a practising attorney or 
solicitor in Upper Canada, to serve bim as his 
clerk for three jears." 

2.— >Tbe repeal of the said subsection shall 
not affect persons coming within its previsions 
who msy be under articles st the time of the 
passing of this Act. 

3.^The first subsection of tbe third section 
of the said Stetute is hereby repealed, and the 
following subsection is substituted in lieu 
thereof: 

** He has during the term specified in hi^ 
contract of service dulv served thereunder, 
and has during the whole of such term been 
actually employed in the proper practice or 
business of an attorney or solicitor by the 
attorney or solicitor to whom he has been 
bound at tbe place where such attorney or 
solicitor has continued to reside during such 
term (or with his consent) by the professional 
agent of such attorney or solioitor in Toronto 
for a part of said term, not ezeeeding one 
year." 

i.*— The second subsection of the third sec- 
tion of the said Statute is hereby repealed, 
and the following subsection is substituted in 
lien thenof : 

««2. He has attended the sittings of the 
Court of Queen's Bench or Common Pleas 
dftrii^ at least two of the terms of such 
courts and has complied with the reguladons 
of the Law Society in that behalf." 

5.-— The fourth subsection of the third sec- 
tion of the said Sutute is hereby repealed, 
and the following subsection is substituted in 
lien thereof: 

**4. At least iburteen days next before the 
fiisl day of the term in which he seeks ad- 
mission he has left with the Secretary of the 
Law Society his contract of service, and any 
assignment thereof and afidavits of the exe- 
cution of the same respectively, and his own 
affidavit of due service therenn<^Br, and a cer- 
tificate of the attorney or solicitor to whom he 
was bound, or his agent as aforesaid, of such 
due service, and a certificate of bis having 
attended the sittings of the court or courts 
during two terms as hereinbefore provided^ 
and ^ tbe case of a persQU who has been 
called to the Bar or taken a degree as herein^ 
before mentioned) a certificate of his baring 
been so called to tbe Bar or taken such degree 
or a duly aut he n ti ca t ed certified copy of such 
certificate." 
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6.— The fifth section of the said CoDeoli- 
dated Statute is hereh? repealed, and the fol- 
lowing section is substituted in lien thereof: 

"5. — In case the contract of senrioe, as- 
signment (if any), affidaTit and certificate of 
dae service or any of them cannot be prod a- 
ced, then on application to be made to the 
Law Society by a petition ▼erified by aiBda?it 
to be left with the secretary of the society at 
least fourteen days next before the first day of 
the term on which the applicant seeks admis- 
I sion, the society on being satisfied of soch fact 
may, in their discretion, dispense with the 
production of such ooDtraot, assifinmoDt, affi- 
' davits and certificate of due ser? ice or any of 
ithero, and may, notwithstanding such non 
' production, grant the certificates provided for 
- in the tenth section of this Act" 

7, — The Law Society may — npon being 

< satiefied ths,t the applicant for admission has 

really and 6ofia fdt served and been actually 

• employed in the manner in the sud amended 
Act and in this Act specified, under articles 
for the term of five years, or shorter term 

: required by this or the said amended Act, as 
the case may be, in their discretion and in 

: accordance with rules, to be established by 
them, with the approbation of the visitors^ 
grant the certificates provided for by the tenth 
section of the said amended Act, although the 
terms or conditions by this or the, said amen- 
ded Act required, have not been strictly oom- 

) plied with. 

8. — The elcTenth section of the said statnte 
lis hereby repealed, and the following section 
1 is substituted in lieu thereof: 

*' 11. Whenever any person has been bonnd 
\ by contract in writing to serve as a clerk to an 
: attorney or solicitor, such contract with the 
affidavit of execution thereof annexed thereto, 
(Shall, within three months next after the exe- 
cution of the contract, be filed with one of the 
'Clerks of the Crown and Pleas at Toronto, 
•who shall endorse and sign opon such con- 

• tract and aflidavit a memorandnm of the day 
-of filing thereof, and every assignment of 
tsnch contract, together with an aiidavit of 

the execution thereof annexed thereto shall 
il)e filed in like manner within the like period 

• of three months next after the execution 
1 thereof" 

9.— The twelfth section of the said Statate 
^ds hereby repealed, and the following section 
is sabstituted in lien thereof: 

" 12. In case such contract of assignment 
t(as the case may be) with the aflidavit of 
execution annexed thereto be not filed within 
three months after the date of the contract or 
'aseigDineot, the same may nevertheless be 
rfiled with either of the officers before men- 
tioned, but the service of the clerk shall be 
r reckoned only from the date of such filing, 
unless the' Law Society in its discretion shall 
*for special reasons io any particular case other- 
wise order.'' 



An Att to mnend the Oom$oliJmted SiaimU rupmir 
ing th$ Court of Chaneerjf, 

Her Migesty, by and with the advice and 
consent of the Legislative Council and Assem- 
bly of Canada, enacts as follows : 

1. — The Court of Chancery in Upper Canada 
shall have the same jurisdiction as the Court 
of Chancery in England has, in regard to 
leases and sales of settled eetates, and is 
regard to enabling minors, with the approb^ 
tion of the Court, to make binding settlements 
of their real and personal estate on marriage ; 
apd in regard to questions submitted for the 
opinion of the Court in the form of speciiJ 
cases on the nirt of such persons, as may by 
themselves, their committees or guardians, or 
otherwise eonour therein. 

2. — The Court shall have the same equitable 
jarisdietton in matters of revenae as the Court 
of Exchequer in England | 



8. — In all oases in which the Court has 
jurisdiction to entertain an application for ao 
iijunction against a breach of any covenant, 
contract or agreement or against the commis- 
sion or COB tin nance of any wrongful act, or 
for the specific performance of any covenant, 
contract or agreement, the Court, if it thinks 
fit, may award damages to the party injured 
either in addition to or in substitution for 
such injunction or specific performance, and 
such damages may be ascertained in such 
manner as the eoort may direct, or the Court 
may grant suoh other relief as it may deem 
just. 

4. An Order or Decree for Alimony may be 
registered in any Registry Office in Upper 
Canada, and such Registration shall, so long 
as the Order or Decree registered remains in 
force, bind the estate and interest of every 
description which the defendant has in anv 
lands m the County or Counties where such 
Registration is Inade, and operate thereon for 
the amount or amonntt by each Order or 
Decree ordered to be paid in the same manner 
and with the same effect as the Registration 
of a charge of a life annuity, creat^ by the 
defendant on his lands would ; and such 
Registration may be effected through a certfi- 
cate by the Registrar of the Court of such 
Order or Decree. 

5. — ^Where a commisuon of lunacy would 
have been heretofore necessary or proper, the 
Court in lieu thereof may, with or without the 
aid of a Jury (which the Court or a Jud^ 
thereof may cause to be empanelled as in 
other cases) hear evidence and enquire into 
and determine npon the alleged lunacy, pro- 
vided that the allegea lunatio shall have a 
right in such cases to demand that the inquiry 
be submitted to a jury, or the Court may order 
that the inquiry be bad before any Court of 
Record, and every such ioquiry, whether 
under a commission of lunacy, or before any 
such Court of Record, shall be confined to the 
question, whether or not the person who is 
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the sulgeet of the inqairy, Is at the time of 
saofa inqoiry of uosooDd mind and incapable 
of managing himself or his affairs^ ana the 
ferdiot rendered by a Jury shall in e? ery case 
be retomed anfto ihe Goart, certified by the 
Judge before whom the inquiry has been had, 
and shall be final as to the question on such 
inquiry unless the same be set aside. 

6.— Where any snob inquiry is had by the 
Court, with or without the aid of a Jury or 
before a Court of Record, no traTcrse shall be 
allowed, but the Court, if dissatisfied with the 
finding of a jnry, may, at the instance of any 
pnrt;^ who would be entitled to traTcrse an 
inquisition under commission of lunacy, direct 
a new trial or new trials from time to time 
upon application therefor made to the (>>urt 
within three months from the time the Tordict 
is rendered, or snob further time as the Court, 
under special circumstances, may permit, and 
subject to such directions and npon such con- 
ditions as to the Court may seem proper, and 
the Court may order any such new trial to be 
had before the same court in which the Ter- 
diet was rendered or before any other Conrt. 

7.— On every such inquiry, the alleged 
lunatic, if he be within the jurisdiction of the 
Court, shall be produced and shall be ex- 
amined at such times and in such manner 
either in open Court or priTstely, before the 
Jury shall retire to consult about their fcrdict, 
as the presiding Jud^e may direct, unless the 
Court ordering such inquiry shall beforehand 
by order have dispensed with such examina- 
tion. 

8. — Any order by a single Judge in a 
matter of lunacy, shall be sn^ect to rehearing 
before the full Court, and any order of the full 
Court shall be subject to an appeal to the 
Court of Error and Appeal respectively within 
the same times and under the same conditions 
as in other cases in the said Court of Chancery, 
unless the said Court or a Judge thereof, shall 
otherwise order. 

9.— The Court may order the costs, charges 
and expenses of and incidental to the presen- 
tation of any petition for a commission of 
lunacy or any inqoiry, inouisition, issue, 
traverse, or other pruceeding in lunacy, to be 
paid either by the party or parties presenting 
such petition or prosecotiDg the same or such 
inquiry or other proceeding in lunacy, or by 
the party or parties opposing the same, or out 
of the estate of the alleged lunatic, or partly 
in one way and partly in another. 

10. — The eeventy-third section of the said 
Act is amended by inserting therein imme- 
diately after the words " 9uijuri$'* the words 
**ornon eompoUi nuniii," 

11. — ^The Court shall have the same powers 
of regulating the practice in matters of lunacy 
and in all matters under this Act as in other 
cases within the jurisdiction of the Court 

12. — Where a defendant or respondent in 
any suit or matter is absent from the Proviniui 



or cannot be found therein to be served, the 
Court maj authorize proceedings to be taken 
against him according to the practice of the 
Court in the case of a defendant, whose resi- 
dence is unknown, or in any other manner 
that may be provided or ordered, if the Court 
shall, under the circumstances of the case, 
deem such mode of proceeding conducive to 
the ends of justice. 



An Act' to amend and extend the provitione of 
chapter thirtif of the Conaolidated Statntee far 
Upper Canada, intituled: **^a Act reepecting 
Interpleading,** 

Ber Majesty, by and with the advice and 
consent of the Legislative Council and Assem- 
bly of Canada, enacts as follows : 

1. — The eighth section of chapter thirty of 
the Consolidated Statutes for Upper Canada 
is hereby repealed. 

2.<— The following^ section is substituted for 
and shall be read in lieu of the said eighth 
■action hereby repealed : 

" In case any claim be made to any goods 
or chattels, or to any interest in anv goods or 
chattels, taken or intended to be taken under 
an attachment against an absconding debtor, 
or under any proceedings under ' The Insol- 
vent Act of 1864/ or in execution under any 
process issued by or under the authority of 
any of the said Courts, or to the proceeds 
or value thereof, or to the proceeds or 
▼alue of any lan< s'or tenements taken and 
sold under any such process, by any person, 
not being the person against whom such 
attachment or proceeding or execution is- 
sued, or by any landlord for rent, or by any 
second or subsequent judgment or execution 
creditor claiming priority over any previous 
judgment or execution process or proceeding, 
then and in every such case, upon the appli* 
nation of the Sheriff (or other officer) to whom 
Um wril is directed, made to the Court from 
which such writ or proceeding issued, or to 
any Judge having jurisdiction in the case, 
and either before or after the return of such 
process, or before or after any action has 
been brought against such Sheriff or other 
officer, such Court or Judge may, by rule or 
order, call before such Court or Judge as 
well the party who issued such process as the • 
party making such claim, and mav thereupon 
exercise for the adjustment of such claim and L 
the relief and protection of the Sheriff or- 
other officer, all or any of the powers and', 
authorities hereinbefore contained, and in. 
case the claimant shall abandon his claim • 
may order him to pay the Sheriff's costs of ' 
the application and may further require either - 
or both of the parties to give secuirty for the 
costs of the Sheriff or other officer, relating - 
to such proceedings, and may order the money 
which forms the subject of the claim to be 
paid into Court bv the Sheriff to await the- 
result of the interpleader issue, and may make - 
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snoh other ralei and orders ai appear Juet 
aooordiDg to the ciroumstancee of the case.'' 

3. — The repeal of the naid eighth section of 
the said Act shall not aifect anj oanse, matter 
or proceeding now nending in anj Court of 
Law or Equity in Upper Canada, but the 
same may be continued under the said ** Act 
respecting Interpleading'' as amended by thif 
Act. 

4.— This Act shall apply to Upper Canada 
only, 

SELECTIONS. 



LAW REPORTING— No. 2. 

(OntlMiMtf Jrim IOC, a L,J^p. 817.) 

In a former number we stated tliat the re- 
ports of those reporters whom we cited as ex- 
amples of good reporting usually had three 
divisions. 1st. The case or statement of faott. 
2nd. Argument of counsel on these facta. 3d. 
The opinion of the Court on what preceded ; 
each of the parts being separate and pure ; the 
statement or *' case/* pure fact ; the argument 
of counsel, argument merely ; the opinion, 
opioion simply, with the grounds assigned 
therefor. 

Now wherein do the American reports, es- 
pecially the reports of later times continually 
differ rrom these models ? They diifer from 
them in this respect chiefly, to wit : that the 
" statement" does not preisent facts at all, and 
that the opinions do present them largely. 
And the order of results has been, I think, 
this: 

1st. That the arguments of counsel were 
unintelligible. 

2d. That they haye been suppressed. 

3d. That " opinion" has become the whole 
" report ;" a report generally not a good one 
and often positively had: its value as "re- 
fK>rt" diminishing in exact ratio of ite perfec- 
tion as " opinion." 

4th. That the law, so far as it is aadei^of 
prectdenU is becoming radically disturbed, and 
that instead of resting,— like that system of 
our English ancestors adopted by our 
American fathers uf I77G as their own— on 
known adjudications— adjudications which 
were respected ostensibly because they were 
solemn jodgments^we are in danger of drifV- 
ing into another system— a system more like 
that of Continental Europe — where jurispru- 
dence shall be without soundings or chart, and 
without even a compass other than what this 
body of men or that may think good on 
principles of general equity ; a system bad 
enough even when integrity characterises its 
administrators ; but woful if integrity should 
cease ever to be their portion. 

This last proposition is a long one, and 
perhaps alarming. I think I shall show it 
to be true, if my reader will follow me 
through. 



ri do not here think It worth while to refer 
at large to another class of reporte— oharae- 
teriied by exaotly oppoaite onalitiea, so fiurae 
reepeota the reporter's wori— a olase repre- 
sented in perfection by those of PenneyWanIa 
some years ago. These have a statement with 
a witness : for the reporters ased to cast in ae 
their **oaee," the peper book complete; 
testimony as taken at lar^ upon the judge's 
notes ; (MOda, wills, &o., \n extenio, with seals, 
signatarea, acknowledgmenta. and all; the 
whole record in short as it came np. Thia 
disorderly congeries being nearly as nnintel* 
ligible as no statement at all, the resnlt waa 
much as though none had been made in fact ; 



as we may still include such reports within 
the class I treat of ; that is to oar the elaaa 
where the reporter does nol state the case and 



leaves the facta to be gathered from the opinion 
only.] 

The following preaenta the form of report 
which I speak of as now common in sevenU 
States of the Union, and is one of the better 
iUnatrationa of what I deem a bad form : I do 
not mean to speak of the form as umveraalfy 

Srevalent in America. It does not prevul in 
lassaohasetts, nor in Rhode Island, nor in 
Connecticut, nor in Vermont, nor in New 
Hampshire, nor much, I think in New Tork : 
— I mean does not prevail in their Supreme 
Court Reports. Nor did it prevail in Virginia 
so long as she gave us reports at all. There 
are probably other States where it may not 
have place. At the same time it is a common 
form in our country, especiallr in the West, 
though it is not confined at all to the courts 
of that great and increasing part of onr na- 
tion.(a) To revert however to onr report Here 
it is: 

Smith t. Jonxs. 

Bx««atorfl to whom a power te gfron ^7 wilt to nil load hut 
who havo all rcnooMod the exeeatonhlp, mt hare powar 
ito a TaUd daed of the laod; and tbtii althovgh 



ihn haTanotonljrBwraiwed, balhaTea^rMdaodaaii 
la Um appolntmant of othar pwaooa aaadaiinMniton 
' tedamaUo amuM, who ara ■till aliva. 

This was a writ of error to Jaoksoa eoonty, 
the suit below having been ejectment to recover 

(a) Tha ivader MaUag lUaiitraUoDS of tha atyla, wM fiod 
thorn In aoeh eaMt aa thMM. Tkimuu t. Anamon, SO Illtaoli, 
8ft; Tha mm m n v. Board af I V m fM i. Id. OS; BMMfk v. J^ 9mk ^ 
to! Jfill Cb. Id. 161; FbapU t. Attditm\iA.4M,w\n ^ l a ft y 
T. Bladcfmme, 18, Ohio Stata, 181; pJdU^ t. Ountoa Inm 
Workt, Id. leS; Phmb t. RMna m , Id. SMt AH cfMmOb, 
T. GTcMlaiKl Cb. M. 6tt: 2M T. £Vwm, M. 676; orlnTkmrard 
y. OarUtk, I Pattoa k Haath, 18: or In Stewart ▼. Fogtn. 1 
Maryhmd, M; OtlgM r, Acrr, M. 181 : memt t. moM, id. 
836; AMi^pT.6^«^,ld.48l:orla ffhy ▼. £«mM6 Iowa, 
81: <KiMfcT.JefleM.lp. 122; BmU t. DrnrnU*, id. 146: Oms 
p§r T. Drak«t Id. 167; Burthu dBtiber t. JKrrte«. Id. 186; 
Humphrt^r, Dof^nattm, Id. »7 ; or ia SJfear t. Whitjldd, 2 
8toehtoo>i Ghaneaiy, 106; CImtp v. X^^. 179; Bolmta t. 
Ao«l,418,a«. * 

Soma of tha report! hegln withoot tha kad ttakmeiU whal- 
avar of tha eaaa, thus : 

** Aanlt amd OMlWrtffef o/i^qMBont 

Sea In UtaatratlOB of t^ atyla, Avert y. Duki, 8 lita»- 
neaota, 23, Mad y. Bbomm, 26, FUmry t. QdUmdar, 41; 
XfOhar/ord r.I/ewman, 47 ; and hi Ihct per Mum Ubmm, 
In Stockton*! Chaooary Saporta and in thoae of Br aa ol y 
(both of Now Jaraay) than la fkaqoeotly no atatamant at 
all ; tha nrportara acilag aa mmf editnra of tha oplalona. 
Thia ia partleularlj troa of Mr. Bo aaa l j'a, 

I partlonlarlaa tha dUfannt volnmaa ataova maotlooad, 
baoaoaa thej eoBM flrat to mr hand. Bat thij raptaaaot a 
larga claaa of rrpoita thiooghout tha country. 
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ft tTMt of land. 2%4faet§ are nUUtd m the opmum 
of the Court, [Thej would properly appear here.] 

Green for the plaintiff In error. We agree, 
that ezeontort. Tested nommatim, with power 
to tell, may renonnee the exeeatorehip, and jel 
exeoaie the tmst of eetUng the eetate. Bat the 
ease is different where the power is given to them 
ae executore, whioh Is the ease in this will. Here, 
it will be obserred, that not onl j had the exeentors 
renonnoed, bat by their instanoe and act, three 
other persons had been appointed administra- 
tors with the will annexed. Their renaciation 
had thus been aooepted in the most complete 
and effeotire way; they had renoaoced: their 
rennndation had been accepted : the place had 
been raeated, and being Tsoant, was now filled 
by new occupants. Admitting that a sinple 
renunciation filled in the oflioe or delivered to 
the register, woald be insufficient to destroy the 
validity of a deed made by the original executors, 
HO one having ae yet dieplaeed Mem, the case is 
widely diffSerent when other persons are m the 
place. Then surely lA<y must be out of it Bacon, 
In his Abridgment,* says: •' If an executor re- 
fuse before the ordinary, the ordinary may grant 
administration cum teetamento to another person, 
and he can never be permitted to prove the will." 
In Fatee ▼. Crompton^f an administrator d. b, n, 
filled a bill against the heir to sell, the executor 
having renounced. It was. objected that the 
exeeuior ought to have been made a party. But 
the sale was decreed. 

Brotcn^ contra : By well settled principles of 
common law, the executors had just as full power 
to exercise their power of sale after their 
renunciation as before It. The renunciation 
to the register or ordinaiy relates simply to 
personality ; th« only sort of estate over 
which either have any power whatever. The 
power to sell is given by the wiU, and might be 
exercised without any probate of it at all ; Taiee 
V. Crompfon^ cited on the other side, is in our 
favor. The olgeotion was that '* the executors 
ought to have been made parties, for netwith- 
standing they had renounced, yet the power of 
sale continued in them.*' The objection was 
overruled, "there belug only a power and do 
KBTATB divided.*' So too what Bacon siys is 
true only by the civil law, but whether or not, it 
has no application here , for the executor don't 
ask to resume. Swinburne on Wills % My>, ** If 
a man devisee that A. B. and C. D., whom he 
makes his executors, shall sell his lands, and 
they refuse to be his executors, yet nevertheless 
they may sell because they are named by their 
proper names.'* For this he cites Fulbecke, an 
old bat good writer. Here the power was to his 
exeeuters hereafter to be named, and three par- 
ticular persons afterwards are *' nsmed." Indeed 
the authorities go much further. Viner{ says, 
one wills that his executors may alien his land 
without naming them. The executors named re- < 
fused to be executors ; yet they may alien. This 
law is not only well settled now, but ft has been 
settled from a very ancient date. It was expressly 

*« ToL 8; p. 40S, Tit. Kseeatora end Adrntalatratots, 0. 
f 2 fmn WiUlMBi, 808. 
tVol.8|i.7n,ed.ori0OB. 
{ToLSp-MS^pLtt. 



SO decided by all the Judges of Eegland in Trinity 
Term, in the I6th year of Henry the VII., and is 
reported in the Year Book of that reign. The 
udges who gave oploions were Fineux, Chief 
Justice, and Bold, Tremaille, and Frowick, Jus- 
tices. 

This ease is thus translated by Mr. Sngden in 
his work'On Powers, Appendix. 

•<It was lately adjudged in the Exchequer 
Chamber, by all the Justices of England, that if 
a man makes a will of lands, that his executort 
shall sell the land and alien, &c., if the executor 
renounce admiaistratiun and to be executors, 
there neither the administrators nor the ordinary 
can sell or alien, {quod nota) ; which was allowed 
by Rede and Tremaille for good law. 

** And if a man makes his will that bis ex- 
ecutors shall alien his land without naming their 
proper names, if they refuse the administration 
and to be executors, yet they may alien the land, 
whieh was admitted by Fineux, C. J., and Tre. 
maille, J., for clear law ; Rede, J., not denying IL 

•* And if a man makes his will that his land . 
which hls/eoffeee have, shall be sold and aliened, 
and does not say by whom, there his executors 
shall alien that, and not the feoffees, per Rede, 
Tremaille and Frowick, J. J., Fineux, C. J., 
said nothing to this this day, but the day before 
he in a manner affirmed this. Conisby, J., said 
that the feoffees shall alien ; but this [fact] was 
denied, for executors have much greater con- 
fidence in them than feoffees have." 

Here Is our point, ftally, clearly and precisely 
ststed, between three and four hundred years 
ago, as being *' clear law" in thst day. It was 
reported at once; printed soon after with the 
invention of printing, and has stood end been 
cited flrom thst time to this, as an authoritative 
decision. Sngden, for example, say8:|| «* It re- 
mains only to be observed that where the power 
Is given to ezeeutorsthey may exercise it, although 
they may renounce probate of the will." And 
Prestottif '*Athottgh executors renounce the 
probate of the will as to personal estate ; they 
are not by such renounciation dis«)ualifted to 
execute an authority of sale over real estate." 
The American author, Mr. Hood,* says: **At 
common law, executors who have formally re- 
nounced the administration of a will, may never- 
thelees execute a power given by will to sell 



The opinion of the court was delivered by 
TOMPKIHS, C. J. 

Courtney, who liad originally owned the land, 
made his last will and testament on the 11th 
August, 1835, by which he directed and em- 
powered his executors thereinafter to be named, 
to sell, convey and make over any part of his 
real eetate, and he appointed two friends of his, 
Campbell and Roberts, his executors. He died 
In 1840. The executors, by instrument of re- 
nunciation filled with the surrogate and in his 
office, declined the executorship, and at their 
suggeetion and desire two other persons. White 
and Green, were appointed administrators, with 
the will annexed. In 1860, however, the original 

I PMran, Tol. 1, p, ISO. (16 and 16 Uw Ubrwr.) 
T AiNtnwta of Till*, VOL S. p. 902. 
• XiMt. on BMOttton, p 218. 



94— Vol. I., N. S.l 



LAW JOURNAL. 



[April, 1865. 



Law Rbportino. 



executors, Campbell and Roberts sold tie laod, 
making a deed in which, reciting the will and 
their own appointment as executors, they granted 
and oonfejred it to the defendant, Jones. The 
question was whether after this renanolatioD 
they had power to sell the estate : a point wbioh 
the court below ruled affirmatively and which 
same point was now here on error. 

The question raised in this case is not without 
some difficulty, and it is perhaps remarlcable that 
nh ' American decision has been diseoTered io 
which the point has been brought up. It is how- 
ever a general rule that the probate has to do 
with the personalty only ; for it is OTer the per- 
sonalty only that the surrogate's power extends. 
A renunciation of the executorship filed with the 
surrogate is at most but a renunciation of the 
executorship of the personalty. It nMy apply 
'to matters within bis jurisdiction, but not to 
matters outside of it. Hence the executors in 
this ease, although they renounced the admin- 
istration, might, without inconsistency, exeeute 
the trust respecting the land. Independently of 
Viner and Swinbume,f we haTc the case which 
the research of counsel has furnished us from the 
Year Book of Henry VII. I hare examined the 
fear Book, and the citation is correct Ifpon the 
strength of these authorities, as well as general 
principles the coort is of opinion that the exe- 
outers had power to sell, after they had re- 
nounced the administration of the personal 
eiute. 

Judgment affirmed. 

.Now here, it is ob?iau8 is a different dispo- 
sition of things from that which I have spoken 
of as ooramoD in Burrow, Durnford ft East, 
and other good reporters. The repoi ter states 
no faots. The judge stale* them all. What 
is the result? The first result is that tho 
arguments of oooosel, apparently ^obaraoter- 
ixeJ by learning are — as ^iven in the place 
where they are given — unintelligible simply. 
They are not upon a preceding or presupposed 
case, but are upon a case to be stated and to 
be understood hereafter ; a case in the paulo- 
voH-futurum. The arguments are therefor^ 
largely or wholly •' in the nir." To under- 
stand, the reader must, first of all, skip them : 
and passing to the opinion get from it the 
faots. Well — be passes to the opinion and 
I reads it until he sees that he has finished 
'reading %he fads which it presents. Being 
now, for the first tkne, in a state to nnder^ 
tstand the argument previously skipped, be 
turns back to read it Having read it, he 
turns forward again, and skipping the facts 
which he has read, passes over to the spot 
'Where the opinion proper begins. 

Any man having a good sense of order 
•would say, I should suppose, that it would 
'have been better if the reporter had put things 
in his book, into that shape, which in spite of 
'the book, the reader is compelled to put them 
•in his mind. We should thus have had faots 
>^or ''case" first; argument of counsel next» 
^und opinion separate from case and after argu- 

, t See Swinbonw, 408; 8 Yiner, 4M, P.B. 



meats— in other words, opinion proper— last : 
and the reader would have read in a sequent 
order without this operation of the "Forward 
and back,'^ "Forward, cross over,'' that 
exactly which he reads only after the whole 
movement is performed. • « * « 

The differenoe is that in the form .we sug- 
gest the " case'' is put before the arguoMnt, 
and as the entire Matemeni^ while in the one 
oopied it appears after the argument and as 
a part of the opinion, (hn any man doubi 
which is the right form ? 

But the report as given, though in a bad 
form, is not a report oalcnlated to reveal the 
full defects of the school of reporting to which 
it belongs. The suit involved but a single Qoes- 
tion. The faots were few and simple. They 
are stated by the judge in the opening of hia 
opinion ; and they are stated fullv, in a clear, 
terse, consecutive form ; and a form strictlj 
narrative. The printer's aid comes in to help 
the effort ; and a new paragraph shows where 
the "case" has ended and where the opinion 
proper now begins. In such an instance the 
st^le of the report imposes no great inconve- 
nience on the reader. He has only to skip 
arguments and go forward, read facts and go 
backward, read arguments and go forward 
again, skip facts and read opinion pure — ^and 
be done. We shall give a more complicated 
form of the case in a future number, where 
the defects of the bad style of which we speak 
will be more patent, and we shall also after- 
wards pull it into proper shape as we have 
done the one given in tnis number. 

But the difBculty is that in many oases 
while the reporter speaks the troth when he 
says that " facts are stated in the opinion of 
the court, "" he speaks it to a common intent 
only ; whereas in referring his readers any 
where for ^* the case "—that case which is the 
foundation of everything — he should speak it 
to a certain intent in every particnlar. I 
have looked at many cases in American re- 
ports, in which the reporter thus refers his 
readers. And while indeed we find faots, we 
find frequently that they are either 

1. Stated imperfectly, that is to say, not 
stated fully, or 

2. Not stated oonseontively, and all in one 
place,;to wit, the beginning of the opinion, 
or 

3. Not stated In the narrative as distin- 
goished from the argumentative form. 

In other words, facts are stated to that ex- 
tent, and in that way, and with that form in 
which a judge may to some degree properly 
state them.; that is to say, they are stated by 
.way of inducement and to show the grounds 
and reasons of the opinion, but are not stated 
to that extent and in that way and with that 
form in which a reporter should sUte them 
when he seeks to put his case before his 
reader, as the base of argument, opinion and 
sentence alike. The statement indeed is 
neither totiu^ teres^ nesque roiundut. — Legal 
JnUUigeneer* 
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QUEEN'S BENCH. 

(Reported ly Cms. Roimnoir Esq., 0.0., Baorter 
to the Qntrt) 

Edoak t. Newell. 
Slander^Evidence </ eharada^-^utHJUnUoik-'New iriaL 

In an action for ilander Impntlng theft, daftndant IutIdk 
]>leadod aod end«aT<rared to fupport pleu of Jostificatlon, 
BM^ that eTid«noe of thA plaintUTa general bad character 
for hoxiMty wan properlj rqfeeted. 

SembUt pw Ifagartjf J, Uiat it woold hare been tnadmlaelble 
eren iritbout the JnatlHeation; bat that, if notcrniityonly 
be pleadMl, defendant may ahew, aolel j In nitifpition of 
damages and to rebnt the preaampUon of maltoe, that 
before PTieaklng the worda it waa a common mmour in the 
nelghbuiirhood that deCsndant had been guilty of the 
apedttc ofToDce charged. 

The eTidtoDCe in snppOTt of one of the pleu of JnattAeatlon 
waa Tcrv Ktmng, anfllcient to have warranted aeonTietion, 
If the plaiotiff had been on hia trIaL The charge how- 
ever waa made three yeara after the alleged offence, for 
which there had been no proee c ntlon, and defuidant had 
no fiDertat intdreat In the matter. The Jory haTlog found 
for the plaintiff, and $160 damagea, the court refuaed to 
interfere. 

[Q. B., H. T., 1806.] 

Slander, the words ehftrged beiDg ** Edgar is 
a thief, and I can prove it." PUaa, 1. Not gailty. 
2 and 8, Justification. The seeond plea alleged 
that the plaintifF before the said time when, &o., 
to wit on, &c., felonionslj did steal, take,' and 
carry away certain goods and chattels, to wit, one 
OTer-coat, two horse- blankets, and one bag con- 
taining empty bags, of one William Snider. The 
third plea charged the plaintifF with stealing a 
barrel of salt of one J. P. O'lliggins. 

The case was tried at Stratford, before Draper 
C. J. The words were proved, and defendant 
gave very strong evidence to shew that the theft 
charged in the second plea had been committed 
by the plaintiff abont three years previously. 
He attempted to make ont the charge alleged in 
the third plea as well, bnt the proof offered was 
insufficient, and was not pressed before the jnry. 
He also tendered evidence that the plaintilTs 
character for honesty and his general reputation 
in that respect was bad, which the learned Chief 
Justice rejected, on the ground that there was a 
plea of justification on the record. 

The jury found for the plaintiff, $150 damages. 

Christopher Robinson, Q.C., obtained a rule nisi 
for a new trial, on the ground that the justifica- 
tion pleaded in the second plea was* clearly 
proved ; or on the ground that the learned Chief 
Justice improperly rejected evidence tendered by 
the defendant of the plaintiff's general reputa- 
tion for dishonesty, and bad character as regards 
that particular trait oi^ quality. 

Robert Smith shewed cause. He contended that 
the plaintiff having been in effect placed upon 
his trial on a charge of felony, it would be con- 
trary to the established practice in such cases to 
interfere with the finding of tbe jury in his favour, 
even though it might seem to be against the 
weight of evidence — Symons v. Blake, 2 C. M. 
&. B. 416 : that the defendant having failed to 
prove bis second plea of justification, the verdict 
on that issue was clearly right, and a new trial, 
which would disturb it, should not be gran ted ~ 
Baxter v. Nurse, 6 M. & Q 985 : that the jnry 
might have been properly influenced in their riew 



of the whole case by the fact of such plea hav- 
ing been pleaded without sufficient ground ; and 
that the evidence as to character was properly 
rejected— «/<>n«« v. Stevens, 1 1 Price 235 ; Thompson 
V. Aye, 16 Q. B. 175. 

Robinson, Q C, in support of the xule, cited, 
as to the motion for new trial on the evidence, 
MeUin v. Taylor, 3 Bing. N. C. 109; Regina v. . 
Johnson, 1 L. T. N. 8. 518, Q. B. ; Petirs v. 
WiUlace, 5 U. C. C P. 288 ; Swan v. CUland. 1 3 U. 
C. Q. B. 885 : As to the admissibility of the 
evidence of • character, Richards v. Richards, 2 
Moo. & Rob. 557 ; Knobell v. Fuller, Pea. Add. 
Cas. 189 ; Earl of Leicester v. Walter, 2. Camp. 
251 ; Inman v. Foster, 8 Wend. 602 ; Bell v. 

Parke, 11 Ir. C L. Rep. 424; v. Moor, I 

M. & S. 284; Bennett v. ffyde, 6 Conn. 24; 
BraeegirdU v. Bailey, 1. F. ft P. 585 ; Myers v. 
Currie, 22 U. C Q. B. 470; Jones v. Stevens, 11 
Price, 285 ; Foot v. Tracy, 1 Johns. 46 ; Wyatt 
V. Gore, Holt N. P. C. 299 ; Newsam v. Carr, 2 
Stark. N. P. C. 70; Douglass v. Tousey, 2 Wend. 
852; Woleott v. Hall, 6 Mass. 514; Ross v. 
Lapham, 14 Mass. 275 ; Sawyer v. Eifert, 2 Nott. 
& McCord 511; Root v. King, 7 Cowen 618; 
Taylor on Evidence, 4th Ed., 855-6; Roec N. 
P. 576 ; Add. on Torts 730. As to the effect of 
a justification being pleaded, Starkie £v., 8rd 
Ed., vol ii, 806 note k, 641-2; Cornwall v. 
Richardson, R. & M. 805 ; Snowden v. Smith, 1 
M. & S. 286, note a ; Root v. King, 7 Cowen, 
618. 

HAoa&TTy 'J., delivered the judgment of the 
court. 

As to the merits. This is one of the many 
cases in which the court is asked to set aside a 
verdict of which it cannot approve on a calm con- 
sideration of the evidence. The testimony 
certainly was very strong. It would have suf- 
ficed most likely to convict the plaintiff, had he 
ever been put upon his trial for the offence ; and 
had any right, estate or franchise, or large sum 
of money been at stake, we think it would be 
only right to submit the case to another jury. 
But we hardly see our way to interfere in a case 
like the present. The charge was made long after 
the alleged offence had been committed. No per- 
son had thought proper to prosecute the plaintiff 
for it, and the defendant, having no especial in- 
terest in the matter, charges the plaintiff geoerally 
with being a thief. He does this at his peril, and 
when sued for damages tries to prove the charge, 
and fails to convince the jury. 

It does not follow, because a man has once 
committed an offence, that a jury will always 
regard with favour a person who persists in cast- 
ing it up against him at any period, however re- 
mote. A person may make the charge relying 
on hia being able to prove it to the satisfaction 
of a jury. We think he must always run this 
risk. But we do not think a court is bound to 
set aside, as a matter of right, a verdict rendered 
against the weight of evidence, bnt may It^ave 
the defendant to the consequence of his own rash- 
ness. It is not usual to put a plaintiff, deliber* 
ately charged with fraud or felony in a civil 
action, twice, as it were, upon his trial ; at all 
events, an action for slander is not one in which 
the ordinary wholesome rule should be set aside. 
We think we cannot properly interfere on the 
merits. 
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The rejeetion of the eridenoe tendered m to 
character opeoe a wide field for diecoasioii. 

1. 8boald it be permitted ander aoj oircmn- 
Btances T 

2. If admissible in mitigation of damages, can 
it be reoeiTed after eWdence offered in bar on a 

^plea of Justification ? 

It seems to me that the doabt suggested as to 
this eTideooe, is felt more bj the text writers 
than the judges. 

Mr. Taylor, in his last edition, ptfge 856, after 
glTiDg the different Tiewe, says, «* 8aeh being 
the arguments on either side of this vexed ques- 
tion, it remains only to obsenre that the weight 
of authority inclines slightly in favour of the 
admissibility of the eridenoe, even though the 
defendant has pleaded truth as a justifieation 
and has Ihiled in establishing his plea." 

He cites a great number of oases. I have 
examined them. The American authorities cer- 
taiuly support his view. I dotibt if«the English 
cases go so far. Most of the cases are niii pritu 
decisions. I am not aware of any express decis- 
ion of the court in Banc except J<m€9 v. SUvens, 
11 Price, 286, which is directly against its 
reception. 

In Thofnpttm v. J^ye, 16 Q. B. 176, the ques- 
tion rejected was whether the witness had not 
heard from other persons that the plaintiff was 
addicted to certain practices, the subject of the 
slander. The court refused to decide the general 
point, but held the question righUy rejected, as 
it should have been confined to rumours existing 
before the utterance of the slander. Patterson 
and Wigbtraan, J. J., say they give no opinion 
on the general question. Coleridge, J., says, 
** I will only go so far as to say, that I do not 
wish it to be aupposed that I am in favor of 
allowing the question to be put even in Its most 
liroitecl form. My present impression is against 
doing so." Erie, J., says, ** It Is not necessary 
to give any opinion as to the a>lmissibility of the 
question in a qualified form. Many learned 
judges have admitted it, but they all acted on a 
decision at NUiPriut {Sarlof,Liieetterr. Walter)^ 
which it was not worth the plaintiff's while to 
question. But in Jonu v. Stevema the point was 
brought before the fiill Court of Exchequer ; and 
there the question was held inadmissible in iu 
general form." 

No doubt, Sari o/ LtkeHer v. WiUter, 2 
Camp. 251, is the chief authority. It was a 
decision of Sir James Mansfield, and as the 
plaintiff bad a verdict he did not of course, 
moTc. In deciding to admit the evidence, Sir 
James says : '* In point of reasoning, I never 
could answer to my own satisfaction the argu- 
ment urged by my brother Best" (the objecting 
counpcl) ** at the same time, as it seems to have 
been decided In several cases that, if you do not 
justify, you may give in evidence anything to 
mitigHte the damages, though not to prove the 
crime which is charged in the libel, I do not know 
bow to reject these witnesses. Besides, the 
plaintiff's declaration says, that he had always 
possessed a good character in society, from 
which he had been driven by the insinuations in 
the libel. Now the question for the jury is, 
whether the plaintiff actually suffered this^^iHi- 
fnen or not Evidence to prove that his c|Laraoter 



was in as bad a situation before as after the 
libel, must therefore be admitted. 

In a case in Ireland, in 1800, BM v. ParU (1 1 
Ir. C. L. Rep. 8*26,) Pigot, G. B., U decidedly of 
opinion, **that the great preponderance of 
authority is iu favor of reception of the evidence." 
He cites the passage from Starkie on Slander, 
(vol. ii , page 88,) relied on by Mr. Robinson in 
his very able and exhaustive argument on the 
authorities. FiUgerald, B., treaU it as an un- 
settled question, Hughes, B. oononrring with him. 
In the last edition of Starkie on Evidence, the 
point is not touched upon. 

In BraeegirdU v. BaiU^, 1 F. & F. 686,— in 
slander, and not guilty alone pleaded — Byles, J., 
after consulting Willes, J., held, <« that no evi- 
dence of bad character, or quesllous relating to 
the plaintilTs previous life or habits, tending to 
discredit him, and to mitigate damages, were 
admissible, either on cross-examination or ex- 
amination in chief, and that he could not ask anj 
thing to prove the libel true." 
' In this court, in Jfyen t. Curri$^ 22 U. C. R. 
470, (slander imputing theft), a motion waa 
made for a new trial, because Richards, C. J., 
rejected evidence of the plaintiff's general bad 
character previous to the speaking of the words. 
After consulting the judges of the O>mmon 
Pleas, the judges of this court ref^ed a mle» 
for the reasons given in the report. 

In this state of the law we think we should 
discharge the rule for rejection of eridence, and 
leave the defendant, if he think proper, to endeav- 
our to have the law finally settled by a court of 
Error. 

If it be necessary to dedde the point, I should 
say that I think the fact of defendant pleading 
specifically the truth of his words and endeav- 
ouring to prove them, as a matter of reason, if 
not of clear authority, should operate to the 
exclusion of evidence of rumours or of general 
bad character. 

Where a defendant pleads only not guilty, snd 
endeavours to shew that he was not actuated by 
any malice or actual desire to injure defendant, 
he stands, in my judgment, in a very different 
position from one who deliberately places a 
justification on the record. This at once takes 
away from bis conduct that palliation which he 
can naturally urge on not guilty. 

I am inclined to hold, notwithstanding the 
doubts expressed in TTiompton v. Nye^ that with 
only not guilty pleaded, a defendant might be 
allowed to shew, solely in mitigation of damages 
and to rebut the presumption of malice, that 
prior to his utterance of a specific charge. It was 
a common talk or rumour in the neighbourhood 
that the plaintiff had been generally spoken of 
as having done the thing charged. 

This would tend to shew that defendant may 
have acted not from malice, but rather f^om heed- 
lessness. If, on the other hand, he put a justifi- 
cation on record, he deliberately charges the 
plaintiff with the crime as a fact, and I think he 
should not be permitted to resort to what could 
only be a palliation and indication of the absence 
of malice. The justification suggests a wholly 
different Idea of defendant's conduct, and is al- 
ways held to aggravate it. 

General evidence of the plaintiff's bad character 
for honesty, &c., seems to me to open a far wider 
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field of enqniiy, and thould not, I think, be 
reoeiTed with or withont a jnttifiettion pleaded. 
A .plaintiff, a« has been often said, eannot be 
expected to be prepared to tindieate eteiy aot of 
his life. The existence of a oommon fiune and 
mmonrs that he had done a partienlar aet is a 
fact, not a mere opinion, and when shewn to be 
enrrent prior to defendant's ntteranee of the 
slander, and wholly nnoonneoted therewith, 
night, I think, be reoeiftble striotly in uitiga- 
tion Of damages. 

The state of the authorities on both points Is 
most nnsatisfaotory. 

We think the rule for a new trial should be 
disohai^ed. 

Rale discharged. 



Caxpbill t. Patrick DiLiHA>Tr aid Wiluax 
Dblikahtt, Jobx Toomt, avd Maioamit bis 
Win. 

BsUL, ooaformtBff to prarfoai dMldoos In thto ooart-iV&b- 

16 y. a a B. MO-tlMrt wWJl/lL aiiaiiittlMidflhadbMd 
to the iberiff't hand* Ibr twdvt mouthy uid racuriMd, 
Bothlii^ hATing bean done upon It, Um alMrlff might wQ 
nodttr an allu writ lanwd tlMNon withoat wiUting to • 
jmr ftom lu iceaipt. 

[Q.B,H.T.,lSa6.] 

IJeetmeat for the east half of the east half of 
lot one, in the seoond qoncession of Chatham. 
Defence by Patrick Delihanty for the whole. 

The claimant gare notice of title under a she- 
riff's deed f^m John Mercer, Esquire, sheriff of 
the conntj of Kent, to the plainUff, of all the 
Interest of Patrick Delihanty in the premisea 
The defendant claimed title as jeartj tenant of 
John Toomy and Margaret Toomj, who wer« 
grantees of William Delihanty of the same. 

The case was tried at Chatham, in October. 
1864, before Hagartj, J. 

The plaintiff put in an exempliftcation of a 
judgment recoTcred in the County Court of York 
and Peel, in a cause of John Cameron against 
Patrick Delihanty, entered on the 16th of March, 
1867, upon promises, for £51 7s. lOd. damages, 
and £3 Os. 7d. costs; also of a fi. fa. against 
goods in the same cause, issued on the 7th of 
September. 1860, returned £26 made, and nuUa 
bona for the residue ; also of a Ji fa, for the 
residue against lands, tssted 18th February, 1 86 1 . 

He also put in an aliat fi, fa. for the residue 
against lands and tenements, tested I5th Febru- 
ary. 1862. and ireeeiTed by the sheriff on the 20th 
of the same month. All these writs of execution 
were directed to the sheriff of Kent 

It was admitted that a paUnt granting this 
land was issued in 1828: that the foregoing 
judgment was duly reooTered, and a certificate 
thereof was registered on the 26th of March, 
1867, and was re-registered. 

By deed dated 6fh July, 1861, John Mercer, 
Esqaire. sheriff of Kent (under the said alia* 
jLf*f. for residue), in consideration of $198.96 
paid by the plaintiff, conveyed to him the pre- 
mises in question, and all the estate, right, title 
and interest which the now defendant Patrick 
Delihanty bad therein on the 20th of February, 
I860— Ao^eiKfiiiii to the plaintiff in fee. 

The sheriff proved the execution of this deed : 
that he reoei?ed the first execution against lands 



on the 16th of February, 1861, and the second 
on the 20th of February, 1862. He returned 
the first of these writs, nothing hariog been 
done upon it, and advertised the lands imme- 
diately on the receipt of the second writ, and 
sold on the 6th of Jnly, 1862. 

On the defence, it was objected that the writ, 
on which the lands were sold, was not a year in 
the sheriff's hands, and on this objection the 
plaintiff was non-suited, with leave to move to 
enter a verdict for him if ha was entitled to 



In Michaelmas Term Hector Cameron obtained 
a rule on the leave reserred^ dtiag yiekall v. 
Crawford, Tay. Rep. 876 ; EaUan v. Leoiieonte, 
16 U. C. Q. B. 496. 

In this term JDougloi shewed cause. He relied 
on the statute 48 Geo. Ul., ch. 1, re-enacted in 
the Consol. 8tat of U. C, ch. 22, section 262, 
'* nor shall the sheriff expose the lands to sale 
within less than twelve months from the day on 
which the writ is delivered to him." 

Da^pim, C. J., delivered the Judgment of the 
court 

If the question were ret integra^ we should 
have probably hesitated a good deal before we 
arrived at the conclusion that where a writ of 
fi. fa, has been placed in the sheriff's bands 
and remained there for twelve months, during 
which nothing was done upon it, and then it 
was returned, **no lands," and an alias writ 
thereupon issued, that the sheriff could sell 
Unds under the last writ within twelve months 
firom the day on which he received. But such 
has, within my own experience, been the prac- 
tice for upwards of thirty years, and on refe- 
rence to the Master, to search into similar 
proceedings in his office, he has traced it for 
neariy forty years back, and probably it is older. 
In NkkaU v. Crawford Tay. Rep. 876, it was 
so aiQndged, and that case is referred to as 
anthori^ by Bums, J., in RutUm v. LevUconte, 
16 U. C. Q B. 496. 8o many titles would pro- 
bably be shaken by a contrary decision, that we 
deem it better to uphold the course so long fol- 
lowed, iearing to a higher authority either to 
confirm or change it. 

Rule absolute. 



CHAMBERS. 



(AgMTtal bif RoBsn A. Habeooit, Ibq., BurritUr-al-Law.) 

WaTSOM V. TORSTOM. 
AckAmUv •rder /or AecMrtty >br cotte arcw»dt ther^or-^ 

WhMT* aftmr an ord«r mad* Ibra ttej of promedlngt tiU 
PMoritj for eo^ wm givw, pUlotiff cum witbia the 
Jartadletloa of tlM Mart, mU9 aflM»Tlt *« that be li now 
raddlng tn Toronto, that when he left Geneda be loteoded 
to retiim, hie abwnoe from Omeda beiDg merely temporary, 
and that he now Intende to remain In Toronto nnlll afUr 
jadcment haa been obtained in thk aalt by or aicainet him." 
and nndertook not to !eaTe the jarladietion of the oourt 
vlthoQt leaTe of the oonrt or a Jndge or of the defendant, 
vntll after the expiration of a reaeonable time aner the 
period within which the defendant might properly enter 
Jodgment agalnet him, on order was made dlaehansins 
the order tat eeenriry for eoata. 

QwBTt-^AM to relief In nieh a ease If eeearlty for coete were 
aotnally given and not merely aa order etayingprooeedlngi 
tUl •eeortty given. 

[Chambec% December S7, 1861.] 
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Plaintiff obtmined a gummoDS oalling od the 
defendaDt to shew eanse why the order made in 
this cause on the 16lh December, 1864, ordering 
the plaintiff to giTe secaritj for costs herein, 
should not be discharged. 

The grounds on which this application was made 
are those stated in the affidants filed, which 
were to the following effect : — The plaintiff him- 
self swore, that before the commencement of this 
suit he resided for some time in Upper Canada ; 
that about the time of the commencement of this 
suit he went to New York, and resided there 
until the 18th December, 1864 ,* that he has now 
returned to Canada and is now residing in the 
City of Toronto; that he never intended per- 
manently to reside in New York, but when he 
left Canada he intended to return, his absence 
from Canada being nenrly temporary ; that he 
now intends to remain in Toronto for some time, 
and at all CTents until after the trial and decision 
of this cause ; that the business in which he is 
engNged may occasion a temporary absence from 
thft Province — since he first came to reside here 
he bad intended to return hither, and whenever 
for the future such occasional absence may occur 
he intends to return here ; that he intends his 
residence shall be within this Province, eicept 
with such occasional absence, at least until after 
judgment has been obtained in this suit by him 
or af[ainbt him ; that he is a natural bom sub- 
ject of Her Majesty, and has never taken the 
OBtb of allegiance to the United States Govern- 
ment. The plaintiff's son swore, that about two 
months ago and for a long time before that, his 
father and his family resided in Toronto ; that 
about two months ago his father and himself 
left Canada and went to the United States, where 
tbey have since been living, and remained there 
to the present time, and the remaining parts of 
hiH affidavit were to the same effect as the plain- 
tiff 's affidavit. 

The defendant filed the affidavit of John Hirst, 
who swore he knew the plaintiff, that he had been 
for some time past in New York, and the plaintiff 
and bis family have been residing there for a 
short time ; that about two months ago the 
plaintiff's wife and family, except one son, left 
New York, and as deponent was informed by 
those who saw them set sail and as he believes, 
went to England where he believes the plaintiff's 
faniily now is, except the son aforesaid ; that the 
plaintiff is residing with the said son at thsNew- 
bigging House in Toronto ; that deponent is 
intornied and believes the plaintiff intends almost 
immediately to leave for England ; that the 
plaintiff's wife told deponent she was going to 
England ; and that when the plaintiff left Toronto 
he gave up the house in which he was residing, 
and diHposed of his furniture. 

I/odffina^ for the plaintiff, referred to Ilawkint 
V. Paterton, 9 U. C. L. J. 824; DureU v. 
Mathf8on, 8 Moo. 83; 8 Taunt. 711 ; WelU v. 
Barton, 2 Dowl. P. C. 160; Kemhler. MilU, 1 M. 
& G. 566 ; 8 Dowl. P. C. 886 ; Nelson v. OgU, 2 
Taunt. 258 ; Blakenty v. Dufaur, 2 DeG. M. k 
G. 771 ; 17 Jur. 98 ; Crispin v. Doalione^ 8w. & 
Tr, 622 ; 1 L. T. Rep. N. 8. 446. 

JfcMiehael, for the defendant, cited Badnall 
V. Haley, 7 Dowl. P. C. 19; 4 M. & W. 635; 
Gill V. Hodgson, 1 U. C. Pr. R 881 ; Oliva v. 
Johnson, 6 B. & Al. 908. 



Adam Wilboh, J. — ^The general rule as to re- 
quiring seonrity for costs is to direct security to 
be given if the plaintiff reside jrermoneal/y abroad 
or out of the Jurisdiction of the court. 

There are various exceptions in favour of those 
in the military or naval service, and of those who 
have sufficient real estate within the jurisdiction 
of the conrt, bat these do not apply to the 
plaintiff. 

There are very manyfleoitiooe on this subject 
and not all very accordant, but the later ones 
seem to be more in argreement with each other 
than the earlier ones. 

In Dowlmg ▼. JJorman, 6 M. &. W. 181, a 
foreigner who usually resided abroad, but who 
was in England at the time when the application 
for security for costs was made, and who swore 
he intended to remain till after trial, was not 
ordered to give aecnrity for costs. 

In TamhiMto y. Padfieo, 7 Exch. 81 6, Dovlmg r 
Barman was affirmed ; Pollock, C.B., said, •*The 
plaintiff (who was a foreigner) states that he 
came from Greece for the purpose of bringing 
this action and that he is here now and that he 
fully intends to remain here nntil judgment is 
obtained in it." Alderson, B. said, '* It is sug- 
gested that he ought to go further and state that 
he intended to take up his permanent residence 
here ; but such a statement would be of very 
little avail for be might change his intention the 
moment judgment had been given— the faet of 
his being actually resident here is the true crite- 
rion by which the question is to be settled." 

In Blakmeg v. Dufaur, 2 DeG. M. k G. 771, 
an absence fk^om May till November in Jersey of 
an Englishman who was embarrassed, and who 
could not be readily found while he was in 
England in consequence of his embarrassment, 
was held a sufficient absence abroad to be />er- 
manent, so as to entitle the defendant to security 
for cobts. Lord Cranworth, L.J., said, a party 
goes to reside abroad within the meaning of the 
mle, who goes for a purpose which is likely to 
keep him abroad for such a length of time that 
there is no reasonable probability that he will be 
forthcoming when the defendant may have to 
call upon bim to pay costs on the suit. 

The case of GiUy, Hodgson, 1 U. C. Pr. R. 881, 
cited by the defendant, is no doubt opposed to 
the case just referred to in the Exchequer. It 
was decided by Sir J. B. Robinson in Chambers, 
who held that an Englishman coming from 
England to this country to remain here only 
until the suit was decided, was within the rule 
which required that he should give security for 
costs. 

In Crispin v. Boglione, 1 8w. & Tr. 622, Sir C. 
Cresswell, said, (the plaintiff was a foreigner), 
** The case in 7 Exch. 816, in which all the 
former cases comes to this, that when the party 
is in England and there is no reason to suppose 
that he is on the point of going away, no order 
will be inade for security for costs, and this seems 
to be recognised in the Queen's Bench ; if he 
does go abroad you may stop the proceedings till 
security is given." 

In Thraaher T. Busk, 2 Dowl. N. 8. 61, was an 
application to discharge the rule for security for 
costs, on the ground that the plaintiff had returned 
within the jurisdiction of the court and was resid- 
ing at, &o. Wightman, J., said, «*the plaintiffs 
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attorney's olerk hasHnado the affidavit of the plain- 
tiff 's intention to remain in this oouatry, instead 
of the plaintiff himself. The present rale mast be 
discharged. No doubt it is true that the tem- 
porary absenee abroad is not a ground for com- 
pelling the plaintiff to give secarity for costs." 

In Place i. Campbell, 6 D. & L. 113, an appli- 
cation was made to rescind an order for seoa- 
rity for costs, no secarity having been given, 
the plaintiff made affidavit he had retamed from 
abroad and had no intention to leave the jarisdio- 
tion. Per eur. — *• In Badnall v. HaUsf, seoarity 
had been given for costs; bat here only an order 
reqairing the plaintiff to give secarity had been 
made and no secarity given. The affidavit of 
the plaintiff states that he has retamed from 
abroad and does not intend again to quit England. 
That, we are of opinion, is saffioient ; the rule will 
therefore be absolate." 

In BadneU v. Haley, 7 Dowl. P. C. 19, one of 
the plaintiffs sareties for costs applied to have 
the bond delivered ap to be cancelled. The 
affidavit stated that the plaintiff had removed 
from the Isle of Man in or aboat the month of 
January, 1837, and that he had been from that 
time up to the present time resident in England 
as a householder at Cotton Hall in Stratford, at 
which place he was altogether domiciled. Parke, 
B. said, ** I know of no precedent for such an 
application." Alderson, B. said, ** The plaintiff 
oommences an actiolk under such droumstances^ 
that the court impose upon him certain terms. 
Sorely those terms must last while tho suit goes 
on. It is very possible this may be a fraudulent 
retorn in order to get rid of the bond.*' Rule 
refaaed. 

' The present ease is, to diseharge the order 
directing a stay of proceedings until security for 
costs be given by the plaintiff, upon such affidavits 
as he has now filed, ** That he is now residing in 
Toronto ; that when he left Canada he intended 
to return, his absence firom Canada being merely 
temporary, and that he . now intends to remain 
in Toronto until after judgment has been obtained 
in this suit by him or against him. No order 
for secarity for costs woald probably have been 
made because ** the plaintiff said he intends to 
remain till after judgment, and the fact of the 
plaintiff being actually resident here, is the true 
criterion by which the question is to be settled." 
And perhaps upon the whole facts of the case, 
the affidavits of both sides, no relief would have 
been given to the plaintiff if the security had 
been actually entered inte ; although I do not 
understand the effect of any decision to be, that 
after security has been given, it oannoi be ordered 
to be rescinded upon any case which may be 
made out for relief by the pliuntiff, however 
strong that case may be. No doubt relief would 
not be very readily given, because a plaintiff 
might adapt his movements so as to have the 
secnnty set aside and then harass the defendant 
in the meantime with vexatious proceedings, 
then leave the country and oblige the defendant 
again to apply for proteotion for his costs ; and 
this process the pUintiff might repeat to the 
annoyance of the defendant ; every time pushing 
on his case a little further, till he had accom- 
plished his purpose of finishing his suit without 
Becurity to the defendant and with perfect im- 
mnnity to himself. Such a scheme will always 



be goarded and provided against when anything 
of the kind is feared ; and under any ciroum- 
stances the court or a judge will act very circum- 
spectly before they afford relief to a plaiatiff in 
such case, while such relief can only be granted 
by depriving the defendant of a security which 
he is already possessed of. But this is not the 
case here. Secarity has not been given by this 
plaintiff to the defendant. If the plaintiff had 
suted in his affiiavit, ** That he did not intend 
again to quit Upper Canada," that would have 
been sufficient ground according to the case of 
Place V. Campb^l,6.D, h L. 118, to have entitled 
the plaintiff to be relieved from the stay of his 
proceedings by the present order. The question 
then is, whether the statement which the plaia- 
tiff does make, ** That he Intends to remain in 
Toronto, until judgment has been obtained in this 
suit by him or against him" is equivalent to or 
can be received in lieu of the allegation, ** that 
he does not intend again to quit Upper' Canada." 
If it be, the order applied for shouldibe granted. 
If it be not, this summons must be dUaoharged. 

It must be confessed that the actual security 
which a successful defendant has for his costs 
against an nneuccessfnl plaintiff merely by the 
residence of the plaintiff being witiiothe joris- 
dietlon of the court, when such ptaltftlff has no 
means of paying the costs olaimed..|j^JbLim, or no 
means which oan be effectually reached, is of the 
very slightest and most unsatisCiAtory. descrip- 
>tion. He may by the act of last session be 
examined as to the means he has of paying such 
costs, and perhaps a judge may have the power 
to commit him if he do not satisfactorily answer 
as to his means ; but although, if it can be called 
Mtewrity at all, it is of a very shadowy character, 
and yet is the utmost which a successful and 
perhaps an ill used defendant can have against 
an onsucoessftil, and it may be, a fraudulent 
resident plaintiff for the costs he has been put to. 

It ia of great consequence to a defendant to 
have some substantial guarantee that he will not 
lose his costs if he win the cause when he is sued 
by an insolvent plaintiff, or by one who has no 
property which can be reached by the process of 
the court, and of which he shonld not lightly be 
deprived. 

On the other hand, the policy of oor law is to 
have the courts open to all suitors poor as well 
aa rich, for the prosecution of their rights withoni 
let or restriction, so long as the suitor is within 
the jurisdiction of the eonrt ; any security there- 
fore which is demanded of him as a condition to 
his bringing a suit or as a condition to his pro- 
secution of it, is an impediment thereon in the 
way of his getting his rights, or at all events of 
his trying them. He u entitled to carry on his 
suit free fh>m all such seourity, if his residence 
has hitherto been and if it be still within the 
jarisdiction of the court, although he may intend 
shortly to leave it But if his residence has 
hitherto been abroad, he is nevertheless entitled 
to cany on his suit without giving any security, 
if he be •* within the jarisdiction of the court," 
provided also, according to one case, ** he intend 
to remain within it, until judgment is obtained 
in the suit," or provided, according to another 
case, ** there is a reasonable probability that he 
will be forthcoming w4ien the defendant may have 
to call upon him to pay costs in the suit." 
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This is all the restraint wlifeh to rsasoaable, 
and it is all the restraint which tte kir oaa 
proper! J enforoe ; for it can searoely be reason- 
able to require that the ptointiff shaU pledge 
himself by oath •< that he does not intend again 
to quit Upper Canada ;" for snoh a stay cannot 
be necessary for the purposes of the snit, and 
snoh a statement can be of no sort of ?alne, for 
the plaintiiT may change his intention the moment 
Judgment has been given. 

For all practical purposes dierefors, it appears 
to me that the declaration of the pUintiif that 
he intends to remain here ** until Judgment is 
obtained," is substantiaily equiralentto a declar- 
ation that '* he does not intend again to quit 
Upper Canada," considering he may safely change 
his mind, the moment judgment had been giTon, 
without any fear of peijury, or without aifording 
the court any greater control orer him or erer 
the suit which he was carrying on. 

It may be that there to mswh canse ibr appro* 
hension on the part of the defendant, that the 
pUintiff wUl not, althongh he does remain here 
until after Judgment be forthcoming when he to 
oalled upon for coets, and thto to the principal 
point of difllcnlty which I hare to deaf with in 
this case ; for the question to, whether I o«ght 
not to require the plainttiT by aflidarit to dectore 
that he will not leave the Jnrisdtotien of the court 
without the Icare of the eonrt or of the Judge, 
' or without the leave of the defendant, untii a 
, reasonable time after the period within which 
the defendant may property enter Judgment, so 
as to enable the defendant to take any proceed* 
lags against him for the costs whioh the defesF- 
daat may be entitled te recover. In thto way it 
might be said that the phdntiff wlU have given 
security that ha will be forthcoming when be is 
oalled upon to pay the costs. Net more than 
this, I think, should properly be denmndedof n 
plaintiff before security has astnally been given, 
and perhaps also even after security had been 
given to enable the plaintiff to be relieved ftrom 
giving security for costs, or to be dischwged 
firom the seenrity already famished. 

If the plaintiff could in thto ccnntiy, as Ke may 
in Bngland, be taken on a ea, m. for costs, I should 
think he had made a sufficient case on these 
affidavits to be relieved from the order now 
standing against him; that is, I think the stote* 
ment, ••that he intended to remain here until 
after Judgment had been obtained against him," 
was sufficient to sustain thto application ; but as 
he cannot be Uken here fer costs, his staying 
here *' until after Judgment" to obtained, is of 
no use to the defendant, for the defendant cannot 
examine him as to hto means immediately upon 
getting Judgment, and therefore I think he ought 
to state as before intimated, that he will not leave 
the Jurisdiction of this court «« without the leave 
of the oourt or of a Jndge^ or of the defendant, 
until the expiration of a reasanable time after 
the period within which the defendant may 
property enter JudguMUt against him," so as to 
enable the defendant to take any proceedings 
which he may be advissd, fer the costs which he 
may be Justly entitled to, nnd if the plaintiff can 
make such an affidavit, I shall give him leave to 
apply again. Bee ZychUmH v. MiM¥, 14 G. B. 
N. S. 826. , 



Plahitiff SMde a subsequent application, and 
upon giving the undertaking suggested, had the 
order for secnri^ for costs discharged. 
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This was an application on behalf of John 
Henry Holden, a prisoaer in execnUon for debt, 
who had been in custody since 28th May, 1864, to 
be discharged from custody, pursuant to sec. 8 
of Con. Stat U. C. cap. 20, on the ground that 
he was net worth |20, exclusive of his neoessaiy 
wearing apparel, ic. 

In one of the suits above mentioned interroga- 
tories had been administered to the defendant, 
John Henry Holden, which he answered, and In 
the other, an order had been obtained for his 
oral examination, to which he submitted and was 
examined. 

It appeared that defendants went into business 
at Merrickvllle in April, 1860, with n capital of 
$4,000; that defendant, John Henry Holden, 
considered the Arm were doing a suooessful busi- 
ness, and had made some little profit, the exact 
amount of which he could not then state, up to 
the time of their taking stock In the spring of 
1862; that in the month of March, 1868, they 
again took stock, the goods on hand amounting i 
to nbout $1,200, about the amount he expected 
there would be on hand; that between 1862 and 
1868 they had lost about $7,000 in a butter 
transaction, and about $1,000 by accommodation 
endorsing, and in fact their assets at the time of 
the Uking of stock in 1868 were at least $8000 
less than their liabilities; that in June, 1868, 
John Heniy Holden went to Montreal and bought 
goods fh>m various merchants amounting to a 
large sum of money, and ftom the plaintiffs to 
about $840 ; that the father of defendant is one 
Charles Holden, a merohuit reriding at Mer- 
riokrille ; that in 1858 he had been carrying on 
the mercantile businsss at North Gower, which 
business he sold out to his son Horatio and took 
his notes for the stock, and Charles Holden also 
sold to Horatio his book debts, notes, &c., of that 
business ; that subsequently in 1860 it was ar- 
ranged that John Henry Holden should go into 
business with Horatio and one Lindsay at North 
Oower; that John Henry Holden was to put 
$2000 into that concern ; that Horatio was to 
to make up his share of the stock there to $2000 ; 
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thftt Llndmj was to put in $400 in ossh ; that 
the profits were to be divided equally ; that John 
Henry Holden's $2000 was made np by the 
father aroeptlng that amount of Horatio's stoek 
and indorsing it on the notes he held against 
him; that the MerriokTille stoek whieh had 
belonged to the fisther was transferred by him to 
the two sons in this way ; that Horatio gave his 
inditidoal note for $2000 to Charles ; that the 
fkther wanted John Henry to gife his note for 
$4000 to ooTer42000 of the Merric^ville stoek 
and $2090 of the North Oower stock ; that John 
Henry declined to do this, beeanse his fhther, 
when Horatio got married, released him from 
$4000, whieh Horatio owed him on the purchase 
of the North Oower stoek and debts; that John 
Henry thought his father ought to do as well by 
him and so deellned giving his notes for the 
$4000; that this oansed an altercation between 
him and his father at the time ; that the father 
insisted on John Henry giving his notes for the 
$4000, and the latter persisted in his refasal, 
when Horatio interfered between them, and after 
a little his father ** dropped the matter," and 
John Henry added In his answer to the 28rd 
interrogatory, ** though he did not by any means 
forego his claim upon me for the said amount of 
$4000, but from his intimating to me that if all 
things went well he would eventually do equally 
as well towards me as he had already done for 
my said brothers, I did hope and continued to 
hope that he would not call upon me for payment 
of the said $4000." In his examination before the 
County Judge he said, •*! expected that my 
father would never call upon me for the $2000 
worth of stock at North Gower, nor the $2000 
worth at HerriokvUle. He gave me to under- 
stand that if all went well he never would call 



upon me for it" He afterwards explained that 
his examination before the County Judge lasted 
many hours, and he was much harassed and fa- 



tigued, and when the answers were read over to 
him he was not in a condition to give them that 
attention that would have enabled him to correct 
any error that might have crept into the exami- 
nation; that the answer taken down from his 
interrogations since is the correct one ; that the 
firm gave their note to Charles Holden for the 
balance of their stock over the $4000. John 
Henry further stated that in the latter part of 
August or beginning of September, 1864, Messrs. 
Leeming ft Co., of Montreal, sued the firm ; that 
Charles Holden having heard of it came to John 
Henry and demanded that he should give him 
his promissory note for $4000 worth of stock 
which had been transferred to him In the spring 
of 1860; that he consented and did give his 
individual note to his father for the $4000, who 
requested him to get it guaranteed by his brother 
Horatio ; that John Henry got Horatio to gnar-> 
antee the note, and then Horatio asked him to 
guarantee' his notes which he had previously 
given for stock to his father, and in compliance 
with his brother's request he did guarantee Ho- 
ratio's notes to the amount of about $8000 ; that 
the next day after giving the note to his father 
ahd guaranteeing Horatio's note, Charles Holden 
produced his account against the firm for rent of 
shop, money lent to the firm, and some other 
such matters, and wished John Henry to give 
him the note of the firm for the whole amount of 



his account, as well as fbr the $4000 note he had 
given him as for $2,976 of Horatio's notes guar- 
anteed by John Henry ; that John Henry gave 
him the note of the firm for |8,788.40; that at 
this very time Charles Holden owed the firm on 
a book account $1000, but this was not deducted 
from the indebtedness to him but his notes at 
one and two years for the amount were received 
in payment payable to their order at the same 
time; that the father sued on his note for 
$8788.40; that they did not defend the action, 
but defended actions brought by all the other 
creditors, except one broui^t by Leeming & Co. ; 
that Charles Holden recovered a Judgment 
against them on the 14th November, 1868, and 
put his writ in the Sheriff's hands ; that their 
stock inliand was sold under the writs of plain- 
tiff, and in Leemlng's suit ; that Charles Holden 
the father became the purchaser of the stock at 
fourteen shillings in the pound; that the sale 
took place in January, 1864; that whilst the 
first execution was current, and on the same day 
it was placed in the Sheriff's hands, and before 
the other creditors ^except Leeming ft Co.) had 
been able to get a Judgment against the aefisn- 
dants, Charles Holden, who had endorsed for the 
defendants to a large amount, went to the Onta- 
rio bank and retired all the paper in that bank 
on which he and one Andrews were endorsers, 
amounting to $8808, some of which was due and 
seme not due; that he did this without the 
knowledge er consent of the deftadants, and gave 
his own notes for the amount endorsed by An* 
drews ; that on the 14th of November he brought 
tte aekncwledgSMnt of the bank to defendants ; 
that all their notes in that bank had been paid 
and then demanded defendant's note for the 
amount he had paid or agreed to pay to take up 
the others, and consented to abate the interest 
on such as were not then due ; that John Henry 
then gave his father, Charles Holden, the note of 
the firm fbr the amount of tiie notes to the Onta- 
rio bank after abating the interest; that the 
fisther sued that note and got another Judgment 
against them bv defhult before any of the other 
^ereditors had ootalned a Judgment against them ; 
that they had of customers notes and book debts 
after the sale of their stock in trade, which the 
defendants consider good and collectable, be- 
tween six and seren thousand dollars, of which 
they transferred to their father about four thou- . 
sanid dollars. 

In explanation of his purchasing goods when 
the firm was in a state of insolvency John Henry 
states that only the amount of stock was taken 
and added up when the stock was taken in 
March, that the other debts and assets due the 
company were not then taken into consideration, 
and that when he made the purchases in Montreal 
in June, 1868, and up to the closing week of 
July ** he had no reason or ground to believe or 
suspect, nor did he In the slightest believe or 
suspect that the fi n ancia l position and standing 
of the firm was any other than a perfectiy safe 
and solvent position, and he fblly and honestiy 
believed that the firm had more t^n a sufficiency 
of assets to meet all of their liabUities." 

In explanation of the giving of his note to his 
father for $4000, he said in efl^t that he was 
Justiy and honestiy indebted to his fatiier in that 
sum, but he had hoped he would never call on 
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him for it ; that his father had largely endorsed 
for them, and be ezpeoted to get his assistanoe 
in enabling them to meet the liabilities of the 
firm that were then pressing and to get time for 
the balance, and it was not pmdent for htm to 
run the risk of his father refusing to give the 
firm the assistance of his name, and so he oon- 
sented to sign the $4000 note and get his brother 
to guarantee it. He added, ** I did not think nor 
believe 'that he was getting the same with any 
intent of suing it, nor did I give it to him with 
any such intent,^ as he then hoped that with the 
assistance of his father the business would go on. 

He assigned the same reasons for giving the 
note of the firm to his father the next day, and 
said be did not consider he and his brother were 
in a position to be able to refuse giving Xhe note 
his father demanded. He considered bis father 
could havfrsued him for the $4000 of stock, and 
could have sued his brother for the amount he 
owed himp and when he gave the note of the 
firm for their individual liabilities he did not 
suppose he had given his father any better secu- 
rity than he had before, and he thought if his 
father bsd"|ntended to sue them he could have 
brought three suits instead of one, and it was 
for the- advantage of the firm to give the one note 
to cover thethree demands at the time he thought 
the as8et|Mi^f:4rhe firm would be liable to satisfy 
the in^^^&Sl debts of the partners just as much 
as their^BiiA debts. He added that at the time 
he gavjQ/.tlM^7^Diete of the firm he did not know 
nor believe'tkafliis father intended to sue the 
firm thereon. He explained that his father in- 
sisted thJit ibr his indebtedness to the firm they 
should take his note at one and two years, because 
he had Wtified that length of time for payment 
of the stock he had sold them, and he, John 
Henry, on that reason being given, consented to 
take the father's two notes for his indebtedness 
to them at one and two years, whilst he gave the 
note of the firm to him for their indebtedness, 
either on demand or at three days date. John 
Henry further stated that in giving the note of 
the firm to his father he had not ** the slighest 
motive or purpose or intention of thereby giving 
his father a preference over other creditors of the 
firm. And when his father gave the note to an 
attorney for collection the firm stopped payment 
He said the reason why he allowed his father to 
obtain judgment was that the defendants hoped 
to be able to make some reasonable compromise 
with their creditors, and they felt assured that 
if they succeeded in compounding their father 
would not press his judgment and would not 
strive to crush them ; and moreover he was an 
accommodation indorser for them to a large 
amount, and they thought they were doing no 
more than right and justice demanded in making 
his claim as secure ta might be amongst the 
scramble that was then being made by the credi- 
tors of the firm to secure the payment of their 
respective claims. 

He explained as to ^ving the note for the 
amount of the notes that were in the Ontarip 
bank ; that the father was also indorser for other 
$6000, besides which he would have to take up 
and that he could sue them from time to time as 
the Ontario bank notes matured, and that this 
would make numerous costs, which would jeo- 
pardise the prospect of a compromise with their 



other creditors, and he, John Henry, knew their 
stock In hand would not satisfy the judgment 
their father already had against them, and aa 
far as the rest of the creditors were concerned it 
would matter very little whether their father ob- 
tained the second judgment for the full amount 
of the notes or those only which were due. For 
if the defeadaate failed to compromise with their 
creditors the prospects in everything in the shapa 
of available assets woald be swallowed up to 
satisfy the father's first judgment^ so, to avoid tha 
costs of additional suits and wishing that tha 
defendanU should be placed in as favourable a 
position as possible to elTect a reasonable com- 
promise with their creditors, John Henry gave 
the note of the firm to his father on which the 
second judgment was obtained. He added that 
when he gave this note to his father he did not 
know that he intended to put the same in suit, 
though ** be did suppose" at the time he would 
put the said note In suit against them as soon aa 
possible, *' but it was not given to him with any 
intention or disposition whatsoever upon his, 
John Henry Holden's part directly or indirectly, 
that he, the father, should thereby get a prefer- 
ence over other creditors of the firm. " He stated 
also that when they stopped payment his father 
was worth over $20,000 over and above what 
would pay all his debts except such as he was 
liable for for endorsing for defendants, and ha 
had been compelled to mortgage every dollar's 
worth of his property to the Ontario bank, and 
he believed if the bank and other creditors of the 
firm insisted on immediate payment of the suits 
his father was liable to pay solely on account of 
his becoming accommodation endorsers for the 
firm he would be absolutely ruined and beggared, 
and every dollar's worth of his property sold to 
satisfy alone the liabilitiee so named by 'him for 
and on account of the Arm. 

Sobt A. ffarriaon for the application. 

S, Riehardst Q. C, contra. 

RiOHAKDB, 0. J.— NotwithsUnding the state- 
ments of the defendant, John Henry Holden.tothe 
contrary I feel bound to come to the conclusion 
that at the Ume he purchased the goods from the 
plaintiffs for the sum for which these actions were 
brought, he wilfully contracted such debt without 
having had at the same time a reasonable assur- 
ance of being able to pay the same. It is now ad- 
mitted by him that at that time the liabilities of tha 
firm exoeeded their asseU by at least $8000, aod 
had so exceeded their assets when they took stock 
of the spring of 1868, In the month of March. He 
further states that when the stock was taken the 
previous year, the firm was perfectly solvent end 
had more than sufficient assets to meet their lia- 
bilities, and yet admitting that he knew they had 
lost at least $7000 ina butter speculation and 
$1000 by indorsing, he states in very positive 
terms he had no reason to believe or suspect, nor 
did he in the slightest suspect that the financial 
position of the firm was any other than a per- 
fectly safe and solvent position. I cannot under- 
stand how he could arrive at the conclusion 
supposing the facts to be as he has himself ad- 
mitted them. 

Up to March 1862, 1 should infer he barely con- 
sidered the firm safe and solvent with perhaps a 
small surplus, and yet between that and 1868 he 
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knew they had lost $8000, and j«t doing » bnsi- 
ne 8B that could not roalise fn an j year a rwy 
largo amount he oonsidered their position per- 
fectly safe and BolTent, and had no reason to 
suspeot the contrary. 

He admits that he made a further purchase 
from these plaintiffs after he knew he was insol- 
Tent, but Says at the time he oontraoted the debt 
he thought he would be able to pay it. 

His explanation about giTing his note to his 
father for the $1000 is of such a oharaeter that 
it is difficult to Tiew it in the light he now repre- 
sents it. He had revised to give the note when 
he first got the stock, and eontinued to do so 
until he was dearly and undoubtedly fnsoWent, 
then he gave bis own note and got his brother to 
guarantee it, and he guaranteed his brother's 
notes, and yet all .that time he did not think or 
belieye his father was getting the same with any 
intent of suing it, and the next day when his 
father ordered him to give the note of the firm 
for the debt of his brother and himself, and the 
father's account against the firm, he then did 
not beliere his father intended to sue M>e finn on 
the note. He did not deduct from his father's 
account the amount he owed the firm, but gare 
the note of the firm payable immediately for the 
full amount of his father's claim, and took the 
father's notes for their account against him atone 
and two years. When sued on this note he put in 
no defence, but did defend the actions brought 
by all the other creditors, except Leming, and 
his father obtained the first Judgment, yet he 
sajfl* in giving the note of the firm to his father, 
he had not the slightest intention of thereby 
giving his father a preference over the other 
creditors of the firm, and when his father gave 
this note to an attorney he stopped payment, but 
he did not defend the action nor inform his ore* 
ditors how he had been induced to give the note 
to his father for $4000 at that particular juncture, 
when he had always refused to giie that note 
before, nor why he had guaranteed the payment 
of his brother's note. 

Then in giTing the note for the demands which 
his father took up at the Ontario bank he ** did 
not know," but "did sappoee" at the time his 
father would put that note in suit, but it was not 
given to him with any intention on his, John 
Henry's part, directly or indirectly that his father 
should get a preferenee over the other creditors. 
He did not defend this suit or give his ereditora 
any notice about it, and yet he Ukes great pains 
to state the particulars of his fiither's liabilities 
on account of the firm, and how he would be 
ruined on their aooount if pressed for his liabili- 
ties on their account 

It is difficult to come to any other conclusion 
than that the giving of all the notes was in fact 
to enable the father to obtain a large judgment 
against the firm, that through the means of that 
judgment the other creditors might be eompelled 
to accept such compromise as they might ofiTer, 
or in the event of the compromise not being ao- 
oepted that his demand against the firm might be 
paid and secured as fsr as the assets of the firm 
would permit to the exclusion of the other 
creditors. 

To show the peouliar views that John Henry 
has on the snbjeet of insolvency and fkiling cir- 
eumstanoes it is only neoeasaiy to refer to the 



foot of the seventh page of his examination before 
the County Judge when he says, **I did not con- 
sider myself then (on last of September or first 
of October) in failing circumstances, and did not 
coniider myself so until sued by Lemiog. I was 
hard up, but thought I would get through Itk^ 
others." This was when he gave his note to his 
father for the $4000, and this was after he was 
fully aware that the assets of the firm were 
at least $7000 less* than their liabilities. If I 
am to place a meaning on the language used 
by him so as to gather what his ideas of insol- 
vency are, I shall be compelled to hold that they 
are not those usually held by buttiness men as 
seemingly intelligent as he is. One prominent 
reason urged for giving the note on which his 
father's second Judgment was obtained was to 
save the cosu of the suits on the several notes as 
they might fh>m time to time mature, yet he was 
conscious that the judgment his father then had 
would sweep away all the stock in trade of the 
concern, and as far as the rest of the creditors 
were concerned it would matter but little. Never- 
theless he was anxious to save the. costs of the 
suits. His anxiety on this ground was com- 
mendable, but it would seem tot: be .more on ac- 
count of his father than of h is ither creditors. 

In a matter of so much importence to the de- 
fendant I am surprised that sonleij^^ were not 
taken to procure an affidavit of t^ej^k-keeper, 
Mr. Hilyard, verifying the supposed' solvency of 
the firm in the spring of 1 868,.. f^^. when the 
purchases were made of goods in jf o^ireal. The 
distance to Cleveland is not so (^nbaTbiit commu- 
nication might be had with hf^ti^i^d >n affidavit 
obtained. The defendant does not seem to have 
considered that necessary, nor does he give a 
satisfactory account of how or why he should 
h^ve laboured under the hallucination that he 
was perfectly solvent when he contracted the 
debts now sned for. 

I have carefully read and considered the an- 
swers of the defbudant to the Interrogatories, and 
the reasons and grounds on which he relies to 
sustain the oonoluslons put forth by him, and I 
am compelled to decide against him. 

In looking at all the circumstances as they are 
presented before me, if I discharged the de- 
fendant out of custody I think I would be making 
that portion of the itatute a nullity, which re- 
quires the Judge to reoommlt a defendant when 
he appears to have wilfully contracted * a debt 
without baring had a reasonable assurance of 
being able to pay the same. 

Haring arrived at the oonclntion that he did 
wilfully oontraot the debt in this cause without 
haring had a reasonable assuranoe of being able 
to pay the eame I am eompelled under the statute 
to direct his recommittal. 

The defendant has been in prison siooe the 
28th May as I understand, and this matter was 
discussed before me previous to last Michaelmas 
term. I think the ends of justice will be an- 
swered by my ordering the defendant, John Henry 
Holden, to be recommitted to the onstody of the 
Sheriff of the United Countiee of Leeds and 
Grenrille, and that he be there detained in coa- 
tody until the first day of June next. 

If the pUintifls should also desirs to obtain aa 
assignment of his interest in the assets and effects 
of the firm of J. H. Holden k Brother, I will 
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•Iso mske it » eoodltioB of hU dtaehMrge tkat he 
.make saoh Msignraent. The matter maj stand 
oTer until the first February next to learn if the 
plaintiffs desire snoh an tasignment If they do 
not, then the order eaa go for his discharge 
next Jane. 

Order aeoordinglj. 



BLECTION CASE. 



(JUportei bsf R. A. HiBaaos, W§^ JBarriifar •! faw .) 
Thi Quibv wx kil. Umwmam t. MummAX. 

Whart ftmr auBbweoT » Tfliaft aMiidl. btlag at ItMt » 
nOority of tlM whol* namliw of Um aovndTwbm ftill, 
■Mt, and at thalr tint nattbiic a lenhitloB namlBf om of 



whi 



Dodtanatf 
opM Iha «lark. In tlM hMiliV of all, tat 



wbl]« two of tha aMOiban wara ratlilBg fhan tba eomidl 
ohaalmr, dadarad tba laaalvtlDB canM, tba laata «aa 
bald to ba duly alaetad. 
Tboogh tba itatnta dMbma tbat tba maiban of ava^r ara- 
nletpal oovocU ihall bold tba fliat rrr*!"! ai noon, and at 
aofcb naatlnf organiaa tbaawilTao aa a eoondl Irr alaettaig 
ona of tbamailvaa aa iaav% an alaetlon at aU oPemk, PA. 
on tba aaaa day, ia naoAolMit aonplianoa vllb tba atotnta^ 

[OoauMn Law ClWBibwa, Manb U^ISSA.] 
The relator eompUdned that Thomas Hoiray, 
of the Tillage of Pembroke, merehaat, had not 
been dniy eleeted, and had udostlj osorped the 
offiee of reoTo of the monieipalitj of the said 
Tillage of Pembroke, nnder the pretense of aa 
election, held on IfondaT, the 18th Janoarj, 
1864, at the town haU in the said viUage of Pem- 
broke ; and declaring that he the said relator 
had an interest in the said election as one of the 
mnnicipal eonncillors for the said mnnioipalitj of 
the Tillage of Pembroke, and a candidate at the 
said election for the sold office of recTO, showed 
the following canses why the election of the said 
Thomas Murray to the said office shonkl be 
declared inTalid and Toid, rii. : first, that there 
was only two members of the said eonncil, rii., 
the said Thomas Mniray and John Supple, pre* 
ssot when the smd alleged election took piece ; 
second, that no TOte In fhTor of the motion to 
elect the said Thomas Murray was glTcn by any 
of the said councillors ; thini, that the clerk of 
said council illegally declared the said Thomas 
Murray duly elected recTC, without Uking the 
Tole of the councillors upon the motion to elect 
him as recTc ; fourth, that the said election did 
not take piece at noon of the third Monday in 
Januaiy, as requhred by law, but about the hour 
of six o'clock in the CTening of that day. 

The relator made oath, that ho was one of the 
oounotUors for the muniolpality of the Tillage of 
Pembroke for the year 1864: that the eonncil of 
the said Tillage of Pembroke is compoeed of Atc 
members; that on Monday, the 18th dey of 
January, instent, the following four sMmbers 
elect of the said Tillage council, tIx., John Supple, 
Michael O'Meara, Uie said Thomas Murray, and 
the relator, naet at the town hall of the seid Tillage 
of Pembroke ; that Alexander Moi&tt, one of the 
counclllore elect, was not present at said meet- 
ing; that Andrew Irring, the clerk o( the said 
otmncil, presided at said meeting; that after the 
said four members of council had mode their 
declarations of offioe and of qualification, it was 
moTsd by the said John Supple, and seconded by 
the said Thomas Murray, that the said Thomas 



Murray be reort of saM county ; that npos tha 
motion being put by the said clerk to tha said 
council for tnmr Tota on the same, the relator 
olijected to the election of the said Thomas 
Munv to the office of reoTC, and made hia 
objection known to the said clerk and member* 
preeeat of said council; that tiie said Ml^aet 
0*Meara also ol^eeted to the electioli of said 
Thomas Murray as reoTe, and made his olijeetion 
known to the dork and members preeent of said 
council, calling out la answer to the said quea- 
tion the words ** No, no ; " that thereupon, and 
before any TOte was taken upon the said motion, 
the relator and the said Michael O'Meara were in 
the act of going out of the door of the said 
oouBcU room, baring left their seats at tha 
eonncil for the parpoae of leering the same, and 
without any Tota baring been tidten on the aaid 
motion, the oaM olerk, Andrew Irring, said that 
if no amendment was made to the rndd motion, 
he would haTC to deelare the eaid Thoe. Murray 
duly eleeted recTO of the said TiUa^ of Pem- 
broke ; that no TOte was taken or giTcn by any 
member of the said ooancil on or for the eaid 
motion ; that the said Thomas Murray accepted 
the said offioe of reoTe, and receiTed from the 
eaid cleric, Andrew Irriaig, a certificate under his 
hand aad the ssal of tiie eaid oorporation to 
enable him to take his seat as a member of the 
oouaty council of the united oounties of Lanark 
and Renfk^w. 

Michael 0*Meara mode oath, that he had heard 
read the statement and relation of Jas. Heenan in 
this matter, and that the same was true in CTCiy 
particular; that he also heard read the affidarit 
of the said James Heenan, and knew the atate- 
ments therein contained to be true. 

C 8. Fattertom ehowed cauee, and filed the 
affidarit of John Supple, wherrin it was sworn, 
that he was one of the munleipal councillors of 
the Tillage of Pembroke; that on the 18th day 
of January, 1864, he attended, as such council- 
lor, a meeting of the councillors of the eaid ril- 
lage, held in the town hall ; that the following 
councillors were preeent, rii., Thomas Murray, 
Michael O'Meara, James Heenan, and deponent, 
at said meeting ; that the said councillors then 
made the deolaration of offioe required by law ; 
that after the eaid councillors made the declara- 
tion of offioe, and whilst the four of them were 
still present, Andrew IrTing, the clerk of the 
municipality, called the council to order and s^d, 
'• Now ii the time to elect your recTo," or words 
to that eifeot; that immediately after the clerk 
made the announcement, and whilst the four 
councillors were present, a resolution was placed 
in the clerk's hands, mored by deponent and 
seoonded by Thomas Murray, to the effect that 
Thomas Murray be recTc; that the clerk read 
the reeolution to the council, the four being still 
present, and eaid if there were no amendment 
offered he would haTC to declare it carried ; that 
after a sufficient time had elapsed for an amend- 
ment to be put in, aad there being none moTed, 
aad whilst the four councillors were still in the 
hall, Thomas Murray called "Queetion I " when 
the clerk again read the resolution, and, there 
being no dissenting Toioe, declared the motion 
carried, and that Thoe. Murray was duly elected 
recTC of the Tillage of Pembroke ; that at the 
tinm the clerk declared the said Thomas Murry 
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elected, the fonr oonneillors were still present, 
and must hare heard the declaration of the 
clerk, as he spoke in a' loud tone of Toioe, and 
the room in which the meeting was held is small ; 
that the said relator, James Heenan, was not a 
candidate for the said office of reere, nor was 
there anj other candidate for the said office at 
the said etectlon ezoept the saM Thomas Murray, 
nor was the said James Heenao's name men- 
tioned, or any other person, at said election, in 
oonneziott with the said office, other than the 
said Thomas Murray. 

The affidavit of John Snpple was corroborated 
by the affidavits of Richard Fallow and James 
P. Molfatt, both electors, who happened to be 
present when defendant was decland elected by 
the clerk. 

E, A, Harrison snpported the summons, and 
cited Con. Stat. U. C. cap. 64, sees. 180, 182. 

Haqabtt, J. — The statute directs, that the 
council, being at least a minority of the whole 
number of the council when full, shall, at their 
first meeting, after making the declarations of 
office and qualification, organise themseWes as 
a council, by electing one of themselTCs to be 
reere, &c. (Sec. 182.) 

At the first meeting here, four councillors were 
present, and they should, according to the sta- 
tute, hsTO chosen their reere. 

The relator and his Mlow-connclllors admit 
that a resolution naming Murray as recTC was 
put and seconded; that he (relator) and the 
others expressed dissent, and rose to go away ; 
that while in the act of going, the clerk said that 
if no amendment were moTcd, he would have to 
declare Murray elected. 

Two witnesses swear in reply that no dissent 
was expressed to the resolution; that after 
ample time had elapsed, a member called ** Ques- 
tion ! " and there being no dissenting Toice, the 
olerk declared Murray elected ; that when he did 
mo the four eouneillors were present, and must 
hftTC heard him do so. 

The fact of their being present, and hearing 
the clerk ask if no amendment moved, &c., is 
admitted. 

It is quite true that the reeve should l>e elected 
by a majority. It is equally true that the coun- 
cillors should. In obedience to the law, have 
elected, or at least fairly tried to elect, a reeve, 
at this their first meeting. 

The relator and his friend do not assert that 
when they heard the clerk say he would have to 
declare Murray elected, they protested or made 
any further ezpreesion of dissent I think, there- 
fore, we must assume the law to have been com- 
plied with, and that whea the olerk, trying to do 
his dnty, and to obey the law, in the hearing and 
presence of the four councillors, declared pub- 
licly that if no amendment were moved he would 
have to declare Murray elected, and no one dis- 
senting therefrom, the latter was elected by a 
legal vote duly made. 

We all know that in representative bodies the * 
great majority of resolutions are passed without 
any formal voting by yeas and nays. 

I cannot but consider that this election should 
stand. 

I think the relator and his fHend tried to pre- 
vent the law being obeyed. They suggested no 
candidate of their own, and made no bona fide 



attempt to have a formal vote taken. Taking 
their own account, they rose to go away, leaving 
their legal duty unperformed, and heard notice 
given that Murray would be declared elected. If 
no amendment were offered. 

The other objection, that this election did not 
take place till six o'clock, is too trlTial to require 
serious notice. 

The summons must be discharged with costs, 
to be paid by the relator. 

Order accordingly. 



tCHANCSBT. 



(Btpmftti bsf Aliz. OsASf , Bn , AvrMnHrt-Xaw,) 
Miforttri»lht(imH. 

Pattibsox V. Jomsoir. 

of ihaaqvllj of n i^i m p t h u la otrialB ner^ 
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I tliop, whoraJB ha 
i a bollor and eagiaa^ and bitrodaoed Into tho taild* 
log thrao lathaa, a wood-eattar. and a planing w*^»»W| 
all of vhlah waia irarfcad and drltaa by aoeh engln^ hat 
irara In no war attaehad to tba nMolilna ahop asoapt by 
balMng or ataular wiani, whan In aotioa; bainc In avarr 
other way vnoonnactad with It or any of the llxad 
macblaary, and eapabia of balng ramoTod wlthont dlotnrl^ 
ina thajnaeUnaiy, ar dainsaay danufa to tha real^ In 

lanotlon which had bean 
wen NBioTeabIa aa 



a^wYi 



motion to dlaaolva an talano 
obtained e»jMr<e, that thaaa arddaa 
trade istnna. 
Tha dIatfaiotioBbetwaaBchattelaafllxed with nana or other 
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reatlng by their own weight, 
ta« pvt of the real^.oonaidi 
T. mikt, 8 U. a ChHi. lb 



Bap. Sn, 



la this ease aa ex parte injunotioa had bees 
granted reetraiaing the defendant from removing 
ecTtaia articles placed in the machine shop. In 
the pleadings menticaed by the delbadant slaca 
he had goae into po s s e s si oa of the premises, he 
having parchased l^em the mortgagor his equity 
of redemptioa in the pr o pert y upon which the 
shop was erected. Tha defendant now moved 
upon aflidavits to dissolve this iigunction, on the 
grounds stated la the head aote and judgment. 

7VU, for the motion. 

OremAie oomiML 

YAHKOuoaHiT, 0.— This was a motion to dis* 
solve an ex parte injunction, restraining th« 
defendant from remo?ing from the premise 
certain machinery, among which are three lathes, 
a wood-cutter, a planing machine and a circular 
saw. It is as to these articles that a dissolution 
of the injunction is sought. The plaintiff is the 
mortgagee of the land, snd the defendant the 
assignee of the equity of redemption. The de- 
fendant, and not the original mortgagor, erected 
upon the land a aacmne shop, in which he 
placed a boiler, engine, and the articles above 
mentioned, with some others. Such of the ma- 
chinery as can be treated as having been affixed 
to, and thus become part of the realty, are 
doubtless covered by the plaintiiTs mortgage, 
though placed on the land subsequentiy to Its 
execution. But the defendant contends that the 
articles above named never were in any way 
affixed to the realty— never became a portion of 
it; were but deposited in the machine-shop-^ 
worked there fWim time to time, but In no way 
attached to it except by belting or some such 
means when in motion--Ui erery way disconnect* 



106— Vou L, N. S.] 



LAW JOURNAL. 



[April, 1865. 



Chaiicc!^:^!' 



PaTTUUON «. JOHHflOll — GOBIHHC •. ROBI. 



[Ghanooy. 



ed with it, brlkny of the fixed mMhlnorj, and 
oapable of being romoTed without distorbiag it 
or doing ao j damage to the realty in anj wej— 
in feot portable. Thin contention of the defend- 
ant is, I think, eetablished, although the affidaTite 
on behalf of the plaintiff would lead to the eon- 
trary cone1uBion« and gi?e the idea that all theee 
portions of the maohinerj were fastened in and 
to the building, so as to be immoYoable without 
drawing nails or bolts. Tet I think the defend- 
ants affidaTits more explicit and reliable as to 
the exact state and position of the msohinery, 
and aecordinglj I will for the present, assume 
them to be true, giving to the plMutifT the oppor> 
tunitj to cross-examine the defendant's witnesses 
if he desire it, he proceeding promptly to do so. 
Assuming, then, the sute of facts represented 
bj the defendant to be true, lam of opinion that 
I cannot treat- t)te machines in question as. part 
of the realtj^Buf must consider them as chattels 
removable at the will of the owner, subject to 
sale by hini' and to execution against his goods. 
I have readoearefully and with great interest 
the Judgmemil.-.of the Queen's Bench here in 
Oooderham;% Denholm 18 U. C. Q- B. 208, 
and of my; brother Bpragge in McDonald t. 
Week9, 8 IT;;C. Chan. R. 297. I think then Is 
strong reason'and good sense In the remarks 
of my brother Spragge in the latter case. It 
does seem in many oases that could be put, but 
a flimsy di^inetion that articles are fixtures, 
when nailed or.aorewed or bolted into a building, 
and are not -bo when their own weight gives them 
steadiness In their place without such aid. Take 
the case of a house which by its own weight 
sustains its position on the ground ; the owner 
does not want a cellar, perhaps, has no need to 
let it into the ground, or to require any founda- 
tion for it other than the surfkoe of the ground 
itself. Could it be said that this was a chattel 
which did not pass under a deed of the land, 
which the owner eyidently intended to improve 
and benefit by the erection of it t But while 
there might be little difficulty In treating such a 
structure as part of the realty, the character to 
be given to such articles of lees bulk, such as 
machines used on the realty or In connection 
with the fixtures (in the literal sense of the term,) 
erected on the land, is not so plain. Where 
such an article as a boiler or engine is bolH into 
a house or fastened upon the land, it may well 
be called a fixture : it literally is so, and the 
owner may be oonsidered as having devoted so 
much of the realty, at all events, as is necessary 
for the use of such machinery, to the purpose of 
it, and of having thus intended to benefit the 
realty. But theve is great difficulty in extending 
this character to articles of machinery which 
have not been actually affixed to the land, such as 
those in qnestion here. As I understand the 
evidence, the defendant erected a machine-shop, 
Into which he fastened a boiler and engine. 
With this engine, to the extent of its power, he 
could drive any machinery for which the building 
was adapted, and which he chose to introduce 
into it He has there at present a oircular saw, 
a wood-planer, and lathes. He may choose to 
abandon this description of machinery and intro- 
duce something else. He has not in any way 
declared his intention of making these part of 
the realty: he has not in fact made them part 



by attaching the one to the other. The articles 
are all portable — can be moved by hand ttom 
plaoe to place in the building, and out ft*om the 
building. It is true they are there to be used 
with certain fixed machinery, with which the/ 
can be connected fh>m time to time for the pur* 
pose of moving them. But can I say that for 
this reason they have become fixtures f 

I have had the advantage, since the deel- 
sions in oar own courts above quoted, of exam- 
ining the following recent authorities bearing 
more or less upon this question. Wilton ▼. 
WkaUUg, I John k H. 486 ; Jenkent v. ChU- 
mg, 2 John AH. 520; Ealeg v. nammtrtl^. 
7 Jurist, N. S. 766, In which Lord CampbeU 
approves of the Judgment of Vioe-ChaBcellor 
Wood, in Maih«r v. I)ra»er, 2 Kay 9l J. 586 ; 
Batet^, Btaufort, 8 Jnr. N. 8. 270; 0Aa4m v. 
Ifamwiermiih, &c, 9 Jur. K. 8. 221. While in 
many oases articles which have been merely 
attached to the fireehold by nails or screws have 
been held removable as chattels, when this oan 
be effected by simply drawing the nails or screws 
without doing damage, I find no case in which 
portable machines, such as the present, have 
been treated as fixtures irremovable, when they 
have not been fastened or attached in eome way 
to the land. This distinction seems to be pre- 
served, not merely for convenience, but because 
the law leans In favor of trade by treating, when 
it properly can, articles used in trade as dispos- 
able chattels. While, as I have already remark- 
ed, on the one hand, the distinction between 
articles resting by their own weight in a particu- 
lar position, and articles sustained in it by nails 
or bolts seems a flimsy one, and not readily sus- 
tained by any principle, (a diatinction, however, 
not always observed, as pointed out before;) on 
the other hand, where this evidence of intention 
to make any article, in itself a chattel, a part of 
the realty, and when the act of affixing it there 
are wanting, it will be almost impossible, in any 
case, to say what things remain ohattels, and 
what have become part of the freehold. 

I think I must treat the machines in queetlon 
here as chattels. 



Qoaoox V. Boss. 



Wb«i« a mnrtgigor bMomes bankrapt tlM mortgagee b sot 
compelled to go ia nader the aet, bat maj pnweed to tail 
the property ander a power of lale la hie aortgege. 

This was a motion for an injunction to restrain 
the sale of a steamboat by a mortgagee under a 
power of sale contained in bis mortgage. The 
plaintiff was the assignee in Insolvency of the 
mortgagors. 

lIoMkin for the motion contended that unde' 
the Insolvent Act of 1864, section 5, sub-sec- 
5, a mortgagee's only remedy was to file a oljiim 
in the matter of the insolvency, when the pro- 
ceedings would be taken which that sub-section 
points out He referred also to 9th aftid 12lh 
sub-sections. 

Crombie contra, referred to the 4th and 5th 
8ub-sections''as shewing that it was not compul- 
sory on the mortgagee to proceed under the 
insolvency. 

Mow AT, T. C, refused the Injunction, and held 
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that a mortgagee was not obliged to file a claim, 
bat was at liVertj, in lieu thereof, to exercise the 
power of Bale contained in his mortgage. 



WM aone; noo, \nn ine u 
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to pooiMlafp, hat In Cms only ft 
•d, to b9 MttUd bj a Judge In < 



CHANCBBT CHAMBERS. 

( JZeporfetf 5y Aux Oain, Eao, AirHWef^aMaw, Boorfar 
folA« ONcrl) 

WmtIM v. TBI KlMOSTOH PbBMAHBNT BUIL- 
DIMO SOOIBTT. 

Skerif^t pmmia^e-'Cim. StaL CT. C% a 23, tec 271. 
Tb« plaintiff had oMaliMd a dMTM in tblt cmmb asalnat tb« 
dafcadanta, bj whieh omnmj waa ordered to be paid, and 
on which the plaintiff ianwd eoMeatlon and lodged It in 
the haoda of a aberiff. After aeisare nnder the writ, but 
beftiTB the mcmey waa levied, the deCMdant mored for and 
obtained leave to re-bear the eavae, and a ataj of the OKe* 
entioa, on the terma of paying the mon^ into eonrt, whkh 
waa done; Bdd^ that the eheriff, not having actually 

* ~*"" "^ ' — "• eseevtion, waa not entitled 

r ft» aenrloea aetually lundei^ 
lehambera. 

A decree had been pronoanoed herein in fa?or 
of the plaintiff, directing the defendants to pay 
him a certain sum of monej and bis costs of the 
■nit. Esecntion had been sued out by the plain 
tiff to enforce the payment of these amoonts, 
nnd placed in the hands of the sheriff of Fron- 
tenac; after the sheriff had seised nnder the. 
esecntion, bat before any sale had uken place, 
or any money been le?ied, the defendants mo?ed 
for and obtained leave to re-hear the canse, and 
the execntion had been stayed on the terms of 
paying tbe money into court, and the costs to the 
plaintiff's solicitors, they undertaking to pay them 
if the decree should be rcTcrsed. The money and 
costs bad been duly paid accordingly, and a re- 
hearing had taken place, and the decree been up- 
held ; and now the the sheriff presented his peti- 
tion, praying payment, by tbe defendantSr of his 
poundage on the money and costs. 

S. B. Blake, for the petiUoner. The sheriff is 
entitled to poundage if goods are seised and the 
money made, though the money be not paid to 
bim or pass through his hands: Morrit t. B<ml- 
Um, 2 U. C. Cham. E. 60, 67, 70; Thonnui, 
CoitoH, 12 U. C. Q. B. 148; Brown t. Johntimt 
6U. C. L. J. 17. 

StUlioan contra. The application is improperly 
made by the sheriff; the sheriff's remedy is 
against tbe plaintiff, not the defendants.* The 
case of Morrit t. Boulion was decided on the 
authority of English cases which have since 
been oTermled on this point, by the case of 
MiUM ▼. ffarrii, 81 L. J. C. P. 861 ; 6 L. T. N. 
8. 649. 

8. H. Blake, to cure the objection as to the 
node of the application, appeared for the plain- 
tiffs also, and consented to the order going. 

Yahkouobivbt, C— The execution having Is- 
sued out of this court under the decree origin- 
ally made in tbe cause, the sheriff seised under 
it certain mortgages of the defendants for tbe 
purpose of making the money. The defendants 
thereupon presented a petition for re-hearlng, 
and applied to have execution stayed in the 
meantime. Both applications were granted on 
the defendants paying into coort, as they subse- 

* 9ee Thmmaa v Qrtiai WaUm SaOwdy Cb. Q. B- HllsrT 
Tten, ISS&^KBS. L. J. 



quently did, the ffoM amount ofih^.debt» interest 
and costs, not including thcrlltltHff.'s fees or 
poundage, as to which no provision was made. 
The petition of re-hearing JFlUDliilamissed, and 
the money in the court paidr4M^:i»3|ha^aintiff. 
The sheriff now presents a pHbtitiim, asking that 
the defendants may be orden4:4;ii:^y his fees 
and poundage upon the 'money brought into 
court, alleging that he would have made that 
money under the writ in his handSi had not its 
execution been stayed by tbe otrler of this court. 
Independently of the statute to which I shall 
presently advert, there tieems to have been no 
settled notion, as to the practice which prevails 
here in similar cases at law. Morris v. Boullon, 
2 U. C. Cham. R. 60, before Burns, J., decides, 
that, uuder such circumstances as the present, 
the sheriff is entitled to poundage ; see on the 
same subject Brown v. Johnson, 6 Ui C. L. J. 17 ; 
Thomas v. Cotton, 12 U. C. Q. B. 148. The lan- 
guage of the two judges. Brie, C. J., and Wllles, 
J., who expressed their opinions on this qnestion 
in the recent case of Miles v. Harris, 81 L. J. C. 
P' 861, is not quite reooncileable, although they 
concurred in judgment The 271st section, bow- 
ever, of the Common Law Procedure Act, oh. 
22, of the Con. Stats, of U. C, which assumes 
to condense and explain, though it materially 
alters in this respect, the provisions of the Stat- 
ute 9th Yic, ch. 66, sec. 2, enacts that •' In case 
the real or personal estate of the defendant be 
seised or advertised on an execution, bat not 
sold by reason of satisfaction having been other- 
wise obtained, or from some other cause, and no 
money be actually levied on such execution, the 
sheriff shall not receive poundage, bat fees only 
for the services actually rendered ; and the court 
out of which the writ issued, or any Judge 
thereof in vacation, may allow him a reasonable 
charge for any service rendered in respect 
thereof, in case no special fee be assigned in 
any table of costs." The practice of this, court 
is, by sUtute, made analogous to that at law, 
on proceedings by execution. It seems plain, 
therefore, under the clause of tbe statute just 
quoted, that the sheriff is not entitled to pound- 
age, but only to fees for services actually ren- 
dered, to be fixed by the court or a Judge In 
Chambers. The words ** money aotuallj levied," 
contrasted with the preceding words, mean, I 
think, money actually obtained by Uie sheriff 
hiofself, out of the goods. There would have 
been a difficulty in the application at the in- 
stance of the sheriff, had not the plaintiff ap- 
peared in sopport of it. The immediate remedy 
of the sheriff is ordinarily against the party who 
sets him in motion, and the plaintiff might have 
made such arrangemeots with the defendants as 
would have deprived him of any right, and the 
sheriff of any right in his name, to proceed 
against them. The plaintiff, however, consent- 
ing, and the proceedings having been stayed for 
the benefit of the defendants, let the petition 
sund over with liberty to the sheriff to produce 
before me evidence, to satisfy me what charges 
it would be reasonable to allpw him, for his 
action in the matter, and for the recovery of 
these he may he allowed to proceed on the exe- 
cution which is now in abeyance.* 

• See Sdltorlal ranvki on page 16, oMU, 
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< JBqMrCed bff Teot. HoMori, Eiq., LLJL, Birritltr^Lam.) 

Bmatom t. BooMnu 

am, 1st. That it ta IbrtlM ptaiatiira flOBTM^toe* to Mbalt 
tlM namt or tbit propoMd MNlr to th» oWMl 
iMlbn filing tbo bond, M ho n^ ilik tko MMty I 
■oeeoiofiiUj oltfaotcd to ^ tbo (MtadoDt, and It is 
noeamry that tho nuvty ■hovid bo ftnt ■vprorod hf tho 
doiNid«nt*i ooUdtor or tbo loglotAr, Mr to a pldntiff 
boQDd to glvo iBoro than oao aarttj naif ho aloao to 



Sad. That tho bond for iociiritj for eoota riumld eontaln tho 
eoBdItioii, to tho offoet, that vpon tho soNty (and not tho 
ptaiBtUQ paying tho oool^ tho oUlgatka dMold bo void. 

ThU was an applioation by one of the defen- 
dants to take off the filee of the oonrt a bond 
giren on behalf of the plaintiff for eecority for 
coate, on the following grounds: 1. Thai the 
plaintiff did not de^Ter to the defendant's solioi« 
tor a note of the name and description of the 
person proposed as snre^ before ezeenUng and 
filing said bond. 2. That the bond iras filed 
before being allowed, as sufficient seenrtlj, bj 
the defeneant's solicitor or the registrar. 8. 
That the bond contains the name of bat one 
surety instead of two, and no opportunity was 
giTcn the defendant's solicitor to ask for two 
sureties. 4. That the condition of the bond is 
to the effect, that if the plaintiff should pay the 
coots awarded against her, the obUgation to be 
▼oid ; whereas it should be upon the surety or 
sureties paying such costs, the same ehould be 
Toid. 

B9pd for the defendant Somenille. 

Sod^int for the plaintiff. 

VAiiKOvaHXBT, G. — I do not think there Is 
anything in the first three olijections. The prac- 
tice in Bngland, thoogh I am informed It is not 
usually followed in this country, appears to be for 
the plaintiff's solicitor to submit to the opposite 
•olleitor the name of the ^proposed surety or 
■uretlee, and if no objection is made to them, 
then to prepare the bond. This Is a course 
rather for the plaintiff's own convenience, which 
lie may or may not follow as he pleases (Smith's 
Ch. Pr. 776, 6th ed.) If he chooses to risk the 
surety not being otjected to suoeessftilly, he may 
file his bond and give notice thereof. The plain- 
tiff Is not bound to gl?e more than one surety, 
unless he alone is Insuffleient (Smith's Pr. 776 ; 
Ayckboum's Pr. 409). Indeed, the order for 
security provides for procuring as surety a suA- 
dent person or persons. I think, howcTcr, that 
the fourth objection must prevail. In all forms 
of bonds to be found, the condition of the bond 
is absolute that the suretleB will pay the costs : 
and this form, so universally adopted, should be 
adhered to. Indeed the order for security requires 
an absolute not a conditional undertaking. It 
was, doubtless, Intended that the defmant 
should not be driven first to make a demand 
upon the plaintiff living In a foreign country, or 
to prove that he had not paid the costs befora 
calling upon the surety to pay them. 



IK80LVBNCT CASES. 

(Boforo Hto Hooor 8. J. Johb, Jadgo Ooanty Court Bcmnt.) 

(JfejMfM by H. MoMamk, Ag., A»Tiilir«t-£«o.) 

HnmT T. Douglass. 

* 

JMatkmmi tmArAhtomHi^l — 

JliMfaMl Ad— iVior^ir. 

Whon a writ of attaduaoat uador tlio Ab.»M««.^ «, » », m» w 
Aot to roealTod by a ahorlff and actod npoa tgr attactolng 
dofoodaat** goodo, and afttrwards writa of>l.>b.aro plaeod 
la hto haado agahiat idlaflin^ aad ho mibnqooBtlj ro- 
oriTooaa attaohmoBt ^pdaot dotedaat vador tho ImoI- 
Tent Aat of ISU, aod, that dofondaat^ proporty paoMd 
to tho oOdal a«lgnoo» bat that tho MrignoowooM bo 
oUliiod to gifo tho oneattoa cndlton&o pitet^ to 
which thogr woald bo oatlttod. 

A writ of attachment had issued against the 
defendant under the Insolvent Aot of 1864, to 
which the Sheriff of the county of Brant 
made the following special return : — «• That 
before he received the writ he had attached all 
the defendant's property under an attachment 
out of the county court of the coimty of Brant 
against the defendant as an absconding debtor, 
at the suit of John Qardham, and that he held 
such proper^ to satisfy such attachment, SAd 
also a warrant of attachment out of the division 
court, at the suit of James Weyms, in wUch, 
• Judgment was obtained and execution issued 
before the receipt of the writ in this matter, aad 
also for the benefit of any other attaching credi- 
tor, under the Absconding Debtors Act, who 
should attach in dtfe course of law. That the 
personal property attached being perishable, he 
liad caused it to be sold, and that the proceeds 
were Insuffident to sadsfy the said attachments. 
That also, before he received the said writ, two 
Ji. feu, agunst the goods and one f. fa, against 
the lands of the said defbndant, were placed in 
his, the said sheriff's, hands, and that, therefore, 
he could not place the property and effects of the 
said defendant in the hands of an assignee or 
guardian until relieved from the responsibilities 
and liabtlitiss to the said attaching and isecution 
creditors." 

A summons was obtained by Vanyarman, on 
14 th December, 1864, on reading the plaint in 
the declaration, and the writ of attachment 
Issued under the Insolvent Act of 1864, and the 
sheriff's return thereto, calling on the sheriff of 
the ocunty of Brant to ehew cause why he should 
not ameiid his rstnm, and why he should not 
execute said writ, and make a proper return 
thereto. On the return of the summons tho 
sheriff appeared In person, and contended that 
under the writ of attachment against the defend- 
ant as an absconding debtor (at the suit of Oard- 
ham) he was compelled to seise and hold the 
property; and that as the plaintiff in this suit 
was one of those who, by his affidavit, procured 
the issuing of Qardam's attachment, he is now 
estopped from seeking to set aside Qacdham's 
writ. 

TotUn on the part of the creditors holding/. 
fat, — The attachment under the Absconding 
Debtors Act, the JL fa%,^ and the attachment 
under the Insolvent Act, are all issued fh>m the 
same court — that is, the county court, and con- 
sequently they must take precedence according 
to their priority in point of time. By sec. 8, 
sub-sec. 7, and sec. 8, sub-sec 2*i of the Insolvent 
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Aet, the writ in inaolfeaej oaa only affeet the 
eeute of the inBoWent as it stood at the time of 
the iMoiog of the attaohment noder the InsoWent 
Aet, and at that time the InaolToat had no estate 

— it was in ewtodia UgU. 

€h^^ in support of snmnons. — See. S Insol- 
"vent Aet of 1864, makes the aet of abseonding an 
act of insolTencj, otherwise anj ere(Utor taking 
out an attaehment against an abseonding debtor 
would defeat the InsolTent Aot {NotUjf ▼. Buck, 
8 B. & C. leO; Arah. Bkp. Law 176). Here the 
sheriff has notice of the insolTonej proceedings 
before he pa/s o?er the money. The assignee 
has power to inTostigate frandnlent claims and 
settle priorities. An attaehment against an ab- 
sconding debtor is onlj the taking and holding 
the defendant's goods as a secnritj for the plain- 
tiff's claim, and the claims of snch other attach- 
ing creditors under the Absonding Debtors Aet 
as shall attach in due course of law. As to how 
creditors shall be dealt with who ha?e securities^ 
see aec. 6 sub-sec. 6 InsoWent Aot 

Joxis, Co. J. — I will refer to those sections 
of tiie Insolvent Aet relating to the matter 
in question. 8ec. 2, sub-sec. 7 prorides that 
the assignment shall vest in the assignee the 
books of account and all the estate, Ac, of 
the insoWent, which he ha» or may become en- 
titled to at any time before his discharge* Ac. 
And by sec. 8, sub-see. 22, it is enacted that 
(in eases of compulsory liquidation like the pre- 
sent) by the effect of the appointment of the 
official assignee the whole estate and effects of 
the isisolvent, a« exhting at the date of the ieeue 
of the writ, and which may accrue to him up to 
the tiihe of his discbarge, shall Test in the said 
officiml assignee, in the same manner and to the 
same extent and with the same exceptions as if a 
voluntary assignment had at that date been exe- 
cuted in his favor by the insolvent See. 4, sub- 
sec. 9 provides that the assignee may in his own 
name sue for the recovery of all debts due to the 
insolvent, and in the prosecution and defence of 
suits may take all proceedings the insolvent 
could, and may intervene and represent the in- 
solvent in all suits by or against him which are 
ptndinff at the time of hie appointmmt^ and may 
have his name inserted in place of thst of the 
insolvent 

Sec. 6, sub-sec. 4 ennets that In the preparation 
of the diridend sheet due regard shall he had to 
the rank and pririlege of every creditor, which 
rank and privilege^ upon whatever they may he 
legally founded^ thall not bedieturbed by the prom* 
eione of thie aet. And the 9th sub-sec of the 
same sec provides ** th%t the eosts incurred in 
suits against the insolvent after due notice of an 
assignment or of the issue of a writ of attachment 
in eompuleory liquidation has been i^ven accord- 
ing to the provisions of said act, shall rank upon 
the estate of the insolvent'* 

I had delayed giring Judgment in this matter 
in hopes thnt the rules and regulations to be 
framed by the Jud^s of the superior courts, as 
provided by the 18th see. of the act would throw 
some light on the point in question ; but although 
a tariff has been msde, no rules have been pub- 
lished. In the English Aot special provision is 
made for cases like the present. There the 
sheriff is not the offioer who executes the process 



issued out of the bankrupt court and the whole 
procedure in bankruptcy is so different from .ours 
as to afford but little assistance in construing 
our statute. It Is to be hoped that the legisla- 
ture will, by proper amendments of the Insolvent 
Aet, place the law la question on a more satia- 
fJMtory footing, and also provide some method by 
which a set of rules and regulations for working 
the act flsay be framed, that shall be applicable 
to the whole of Upper Canada, instead of leering 
it as it is at preeent, for eveiy county judge to 
frame separate rules for his own guidance. 

I have had great difficulty in arriring at a do- 
oision in this matter that U satisfMlory to my- 
self; but after carefully examining the aot and 
the cases as fsr as I have been able, I have come 
to the conclusion that notwithstanding the writs 
at law in the sherifTs hands against Sie defend- 
ant's property, his whole estste is subject to 
liquidation under the Insolvent Act and that the 
attaching and execution creditors must come into 
that court, where they could no doubt claim 
such priority as they would be entitled to, 
on aocount of the proceedings that they have 
taken at law. As far as the executions sre con- 
cerned, there can be no doubt if the judgments 
are regular, and the writs are properly in the 
sherifTs hands before the issue of the attachment 
from the insolvent court, that they would have a 
priority, and would require to be first satisfied 
out of the insolvent's estate. But as the whole 
property, real and personal, of the insolvent Is 
held by these writs, snd this property may, for 
aught we know, be far more than sufficient to 
satisfy these writs, and as it is impossible to 
separate as much as may be sufficient to satisfjr 
these executions from the residue of the insol- 
vent's estate, the only course in my opinion that 
can be adopted is, for the whole estate to pass 
into the hands of the assignee, who would be 
obliged to give the execution creditors that pri- 
ority that they would be entitled to. This is 
also the course that I think would be suggested 
by sec. 6, sub-sees. 4 and 9, above cited, and the 
other clauses of the aet above referred to are 
Beconeilable with the assignee giving to theee 
creditors their priority in the distribution of the 
assets of the estate. 

In holding that the Ji foe. in the sherifTs 
hands cannot have the effect of keeping the estate 
out of the hands of the assignee, it follows, of 
course, that the atuohments against the defend- 
ant as sn sbsconding debtor cannot have that 
effeet The Absconding Debtors' Act it is true, 
provides for a certain distribution of an insol- 
vent's estate; but I think it could never be 
argued that the Legislature in passing the Insol- 
vent Act Intended that it should be inoperative 
merely because one oreditor, after an act of 
bankruptcy committed by his debtor abseonding, 
should choose to take out an attachment against 
him as an abscoiiding debtor, especially where, 
as in this ease, no other creditor could adopt that 
proceeding, the defendant being now within the 
jurisdiction of the court 

The Insolvent Act does not contemplate any 
other equitable distribution of the insolvent's 
estate exeept under that aot And it even pro- 
vides that any general aemgnment for the benefit 
of creditors (no matter how equitable) made by 
the debtor, exeept it be made under the prori- 
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•Ions of that act shall not only be ineffeetual hot 
•ball be an act of infloWeooy, rendering the estate 
liable to compalsorj liquidation under the act 
(see sec. 8, sab^seo. •) If tbo attaching creditor 
.has a priority by Tirtue of his attachment, it will 
be the duty of the assignee to allow it to him 
under sec. 6, sub'sec. 4 of the act. 

I therefore order that the sheriff do amend his 
retnm to the writ of attachment issned in this 
matter accordingly. The costs of the plaintiff's 
attorney to be costs in this matter. 



GENERAL CORRESPONDENCE. 

ScaU^erd's Cheap Law Bill 

Toronto, Feb. 25, 18C5. 
To THv Enrroas op thk Local Courts' Gazctti. 
Gentlemen,— Will you not again take up 
the iBubjeot of Mr. Scatoherd and his Law 
Costs bill or motion, and adviso the profession 
in the matter ? 

Would it not be well for a meeting of attor- 
ney to be called, and a committee appointed, 
to draft a petition in the premises, and have 
it duly presented to the House of Parliament ? 
Something should be done. 
Yours truly, 

An Attornbt. 



[In April, 1863, we fully expressed our 
Tiews on Mr. Soatcherd's Cheap Law Bill. 
(See 9 U. C. L. J. 85.) Our remarks then 
made received the approval as well of the 
publio as of the profession. Some one, un- 
known to us, did us the honor of having our 
remarks republished in the form of a circular, 
and mailed to members of Parliament and 
others. 

We had hoped that even Mr. Soatcherd 
would by this time have seen the folly of his 
pet bill. If he aspires to the dignity of half a 
statesman, we shall look for something better 
from him than this stupid piece of bunoomb. 
It is a mistake to suppose that lawyers are 
especially interested in the death of such a 
measure. The persons really interested are 
the public. To cheapen litigation will be to 
make it more plentiful ; and lawyers, like 
other membe.'s of the human family in the 
social scale, can prosper on ''small profits 
and quick returns." If the bill, or anything 
half as absurd, become law, we venture to 
affirm that lawyers will have twenty suits for 
every one that is now entered in court. The 
profession, in a pecuniary point of view, will 
not suffer ; but the publio, whose interest it 



is that there should be little litigation, will be 
the real sufferers. 

Some people are astonished that in Canada, 
with a population so sparse, compared with 
that of the mother country, suits are so plen- 
tiful — that while in some of the larger cities 
of England we read of ^wo or three records at 
most entered for trial at an assise, we find 
twenty times the number in towns in Upper 
Canada, where the population is twenty times 
less than at home. The secret is, that in 
Canada a suit oosts at least five times less 
than a suit in England. Then cheapen the suit 
in Canada by making it five times less than 
it now costs, and the certain increase in num- 
ber is a mere matter of oomputation. Men of 
ordinary intelligence are alive to this state 
of things, and it is to be hoped that Mr. 
Scatoherd, if really in earnest, will some day 
or other acquire sufficient intelligence to 
realise the depth and breadth of his 'folly. — 
Ens. L. J.] 

MONTHLY REPERTORY. 
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T. T., 27 Vic. 

HOOAX V. MOKBIBSKT. 

Judgment againtt executor — Action on — PUne ad- 
minittravU — Replication^ lands — Effect of. 

Action on a covenant recovered against an ex- 
ecutor. The declaration set out a judgment re- 
covered ; alleged the issaing of a fi. fa,^ and a 
return of ** nulla bona^* and soggested a devas- 
tavit. Plea, that in the action on which this 
action is founded, the defendant pleaded pUne 
adminietr'avit ; that the plaintiff replied lands, on 
which judgment was given ; that the lands were 
assets in the hands of the defendant as executor. 
The defendant then avers that the laods are snfii- 
cient, and that plaintiff has not proceeded against 
them. 

Demurrer to pleas, on the ground that where a 
judgment has been recovered, and a devastavit is 
shown, it is not a sufficient reason to excuse the 
defendant from personal liability, that the plain- 
tiff has obtained a judgment to recover of the 
lands of the testator. 

Heldf that the replication of lands is a full ad- 
mission of the truth of the plea of plene admin- 
istravit ; that the plaintiff, bj his replication in 
the former action, being estopped from setting 
up a devastavit now, the defendant is at liberty 
to show the true state of the case, to save him- 
self from personal liability; that the replication 
(of lands) commonly used since Oardinenr, Oar- 
diner, is bothillogioal and unnecessary. (14 U.O. 
C. P. 441.) 
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T. T., 27 Vic. 

Ro« BT AL. y. McNeill bt al. 

Iffeclment on iheriffU thed^Improper reciiali m— 
Purehater not estopped by. 

An action of tjeotment on a sheriff's deed which 
recited " That by a ven. ex, I have aeized as the 
lands of A. M. that certain tract, &o., and 
whereas the said premises since the seizure by 
me, made by Tirtue of the said writ of ven, ex,, 
after due notice were exposed to poblio sale," 
&c., and then granted to the purchaser. 

It appeared that the lands had been seised 
under a writ of Ji. fa, previously issued, and 
placed in the sheriff's hands, and that the vendi- 
tioni exponas ordered him to expose to sale and 
sell the lands so seized. 

Held, that the misrecitals of the acts of the 
sheriff in the deed did not inyalidate the deed 
itself ; that the purchaser was not nor were the 
plaintiffs estopped by such recitalt*, and there- 
fore plaintiffs might shew what the facts were ; 
that recitals did not exclude the presumption of 
a proper seizure oq the fi. fa. 

That as the debtor attorned to the purchaser 
the defendant could not impeach the purchaser's 
title so long as she retained the possession of the 
person mailing the attornment. 

This decision is not inconsistent with that in 
the same case, reported in 13 U. C. C P. 189. 
(14 U. C. C. P. 424.) 



M. T., 28 Vic. 

Gaynor it al. y. 



Salt. 



Practice in sending papers filed to Nisi Prius. 

Papers filed in court should not be sent away 
to be used as evidence at Nisi Priusj unless when 
the originals are essential, and the party apply- 
ing to have them transmitted has some right in 
them, or the interests of public justice require 
their transmission ; and in that case the officer 
sending should take a Toucher from the officer 
receiring them. (24 U. C. Q. B. 180.) 



Ex., Jan. 18. 



BoosiT y. Wood. 



Libel — Pleading — Accord and satisfaction — 
Acceptance of. 

To an action of libel— plei^, that it was agreed 
to accept, in satisfaction, certain mutual apolo- 
gies, to be published in certain newspapers, 
which were published accordingly. 

Held, a good plea of accord and satisfaction. 
(18 W. R. 817.) 



Ex. C, Nov. 26. 

TipPiHG y. St. Hkliit's Smbltuvo Co. 
Nuisance to land. 
Erery man is bound to use his own property 
in such manner as not to injure the property of 
his neighbour, unless, by lapse of time, be has 
acquired a prescriptiTe right to do so. The 
law does not regard trifling inconTenienoes, and 
every thing must be looked at from » reasonable 
point of Tiew. In nn aeUon for a nuisance to 



property by noxious yapours, the injury must be 
such as visibly to diminish the value of the pro- 
perty and the comfort and enjoyment of it. In 
determining the qaebtlon, all the circumstances 
must be taken into consideration ; and in 
places where great public works develop the 
material wealth of the oountiy persons must not 
stand upon extreme rights. (18 W. R. 289.) 



Q. B., Jan. 26. 

Ahon y. Paeb. 

Practice — Interrogatories — O.L,P. Act 1854, «.61. 

Interrogatories will not be allowed to be ad- 
ministered for the purpose of eliciting from the 
defendant whether the plaintiff has a legal cause 
of action, or what cause of action he has, but 
only in aid of a cause of action stated by him. 

Qucsre, Whether the plaintiff can apply to ad- 
minister interrogatories before declaration. (13 
W. R. 387.) 



Ex., Jan. 26. 

Mabob y. MrroHBLL. 

Married Woman — Desertion—* Order for protection- 

An order for protection obtained ^y a married 
woman who has been deserted by her husband, 
does not protect property acquired by her by 
immoral practices. (13 W. R. 349.) 



E. &A. 



Wbstacott y. Powbll. 



Seduetion^'Loss of service— 'Birth of child. 

In an action for the seduction of the daughter 
of the plaintiff, the action may be maintained 
before the birth of the child ; but 

Per curiam, (Spragge, V.C, and A. Wilson, J. 
dissenting) the statute (Con. Stat. U. C. cap. 77) 
does not dispense with evidence of a pecuniary 
loss or damage, such as was required before the 
act. (2 E. & A. Rep. 525.) 



CHANCERT. 



L. J., Jan. 14,116. 

Pabkibsob y. Habbubt. 

Settled account — Mortgagee in possession — Agent-^ 
WUful default — Sale under power. 

Where a defendant sets up by his answer » 
settled account in which no specific errors are 
charged by the bill, the bill is properly dismissed. 

Mortgagees, under a conveyance in trust to sell, 
to secure principal and interest, take possession, 
not as mortgagees, but as agents of the mort- 
gagor. 

In a suit for redemption, held (1) that the 
mortgagees will not be ordered to account on the 
footing of wilful default; (2) that a purchase by 
the mortgagees of the mortgaged property from 
a prior mortgagee, selling under a power of sale, 
will be set aside as a purchase by a trustee, of 
trust property. (13 W. R. 331.) 
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Ch»a. Cham. 

MOKTBBAL BaXK T. 



AVBVUI EzcKAiroB Baxk. 



Amendment of biU in reepeet of matter arin/kg 
tfibeequeni to tktfiUng ofiL 

The plftlntiffs bad ob^Uined a Jadgment at law 
against P., one of the defendants, upon oonlee- 
sion, and, as judgment creditors under that judg- 
ment, had filed their bill to set aside a prior 
judgment of other defendants, and had moved for 
and obtained an iig unction to restrain a sale of 
the goods of P. under such prior judgment 
After the injunction had been granted, the plain- 
tiffs obtained another judgment against P., not 
upon confession, but bj default Under tliese 
circumstances, a motion for leaTC to amend the 
bill, by alleging the recoYerj of the second judg- 
ment, was granted. (Gr. Cham. Rep. 288.) 
Chan. Cham. 



RirrTAV y. Smith. 



Enlargement of motion. 

Where a partj moving is not in a position to 
sustain his motion, the court will not grant an 
enlargement so as to enable him to place himself 
in a position to sustain it ; the motion must lapse. 
(Gr. Cham. Rep. 286.) 



Chan. Cham. 



FcLLis ▼. Todd. 



Staying fiiic tUl ncwrUff given for the coeti of a 
prior iuit at law, ' 

The plaintiff (a vendor) had sued at law to 
recover the purchase monej due under an agree- 
ment for the sale of lands, but had failed, and 
the costs of the action were given against him ; 
the defendant (the vendee) issued a/t. fa, goods 
to recover the costs, which was returned nulla 
bona. Afterwards the vendor filed his bill in 
equity to enforce specific performance of the con- 
tract. On motion of the defendant In the suit, 
the proceedings in equity were stayed till secu- 
rity for the costs at law should be given. (Gr. 
Cham. Rep. 286.) 
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APPOINTMENTS TO OFFICC. 



8URR0GATB CLBRK. 
SIR JAMBS LUKIN ROBINSON. Bannet, of Oi«oode 
Ball. Barrlate^et-Uw, to be Snrrcigate Clerk, noder thm pro . 
vMoni of the chapter 16^ Ooneolidated Statatea of Upper 
Canada. (Gaaetted March 4» 1M6.) i 

COUNTY ATTORNET. 
BDWARD TATU>R DARTNBLL, of Oq(oode Hall, Bmi., 
Barrbternt-Law, to be Clerk of the Peace and Crown OtrantT 
Attorney, fcr the United UNntfaa of Pnaoott and Rueaeli 
(Gnietted March 4, 1M6.) 

OORONBR. 
GBORGB C. MoMANUB, Baq., M.D^ Amodnte Oorooer, 
County of SImeoe. (Gaaetled March 18, 1B65.) 

NOTARIBS PUBLia 

GBORGE AIRBT KIRKPATRICR. of Kingston, Aiq., 
BaMsterat-Law, to be a Notary Pnbile In Upper Canada. 
(Gaietted March i, 1806.) 

SAMUKL BICKRRTON HARMAN, of IVmmto, Eaqniiv, 
to be a Notary Poblw la Upper Canada. (Gaaetted March 
i, 1866.) 

ARTHUR MANDRTILLB RICHARDS, of Gttntoo, to be 
a Notary Publle In Upper Oinada. (Gaaetted March 4, 1866.) 

HUGH MoKBNZlK WILSON, of Bmntlbrd Baq.. to be a 
Notary Pabllc In Uppi-r Canada. (GaaeitMl March 4, 1866.) 

JOHN M. BRUCK, of Hamilton, Emi , Barriater at Law, 
1o be a NoUry Pnbile in Upper Cbmada. (Gaietted March 
18, 1866.) 

JAMK8 Sl^irrS, of KIngaton, Kpqntro, to be % Notary 
Pnbile in Upper Canada. (QaMtted Maich 18, 1866.) 



TO CORRESPONDENTS. 



** Air AnoaBiT"— nnder <*General Corraapondence.** 

**L.'' We hope to make vae of the eobtenta of yonr letter 
of 10th Febrnary, la onr nest. 

^SxTXKAL RbadiM>'^« A StTBtCMan**— *' B. 8. B.**— win 
reeetve attention In onr next. 

"On WBO BAY MEUt Mb. K. AT TBS CWAL." 

We find that yon are eorreet In atating that Mr. Xkk* 
' Ick waa not ** called " without a viva mob examination, 
papera of the gentleman who woi panacd withottt an 
oral were moat eraditablo. The next in number of n>arka 
would probably he onr eorraapondent. 

Whilst regretting that any mistake ahoold have oeourred 
In this matter, we cannot ftwbear to remark upon the 
extreme difflenlt^ which we, amooiit others, have expe- 
rienced In obtalninc frcm the proper authority Information 
with respect to matters of this kind. In which the pro- 
f«sakm are mor^ cr lest tatereated, and which there Is 
not the aUghtest reason or excuse for withholding, 
except the whim cr caprice of ita cuatodbn. Onr Corras- 
pondent, naturally enough, Imeglnee that the party altnded 
to aflbrda «u every loAmnatlon (oonslatent with his 
duttes to his oAce and saae to himself) connected with the 
. w to speak, proceedings of the Law Society. Such 
rever is not the cae^, and we have hitherto been obliged 
to obtain our tnfomatiun fkvm varloua aouroaa, as beat we 



mtrick ^ 
Thepap( 



nubtiCtt 
nowevei 



May, 1866] 



LAW JOURNAL. 



[Vol. L, N. S.-.n8 



Colonial Bishops. 



DIARY FOR MAY. 



1. Mnn 
7. 8DN 
14. BUN ^ 

16. Mod ... 

17. Wed... 

19. Frtd.... 

20. Sat. ... 

21. SUN ... 
2 . Mun ... 

23. Tom... 

24. Wed... 

26. Than.. 
26w Frid.... 

27. .Sat .... 

28. SON ... 
31. Wed.» 



... St. PMUp and SL Jamet, 
2trd Smmnf afUr Eaukr. 
4CA AuM^y ^nir Eculer. 
BA8TBR TKRM begiaa. 
Laat dftj for aerrloe for Oounty Orart 
Paper Day Q. B. New TrUl Day 0. P. 
PaperDiVCP. New Triall^J Q. B, 



Paper Bay Q.B. New Trial Bay a P. 
Paper Bay C. P. New Trial Day Q. B. 
Paper Bay Q.B. New Trial Day a P. Qoeen'i 
Paper Da*' C. P. Atomsim, [Birthday. 

New Trial Bay Q. B. t --v 

Kaster Term enda. Beolara for Ooanty Court 
1j( Ainday t{fter J$eeniion, 
Laat day for Ooart of Bevlalon fln. to rer. A. Rl. 
[and for Oonnty Oonrt to raTiae Tp. Roll. 
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bade numbert of thai one for whkh Vujf do not wieh to 
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MAY, 1866. 

COLONIAL BISHOPS. 

We had occasion in a former yolume* to 
discuss the position of the United Church of 
England and Ireland in Canada, and this more 
particularly with reference to Provincial Sy- 
nods and the appointment of Metropolitan or 
Diocesan Bishops. We published also the 
case of L(mg v. The BUlu>p of Capet&wni 
which has an important bearing on, and was 
the origin ot^ the discussion on this subject 

The recent decision of the Judicial Commit- 
tee of the Privy Council, In re the Bishop of 
Natal, has brought up kindred and even more 
important questions, and has caused no small 
stir among the members of the Church of 
England in the colonies; and not, indeed, 
without much reason. 

The case of Lang v. The Biehop qf Cape 
Toum^ as presented for judicial investigation 
and detennination, rehtted to certain temper, 
alitiea: the case of The Biehop of Natal to 
the right of a so-called Metropolitan to depose 
one of his sufifragan bishops. But both cases 
discuss questions of great moment as to the 
position, jurisdiction and authority of colonial 
bishops. 



•OU.aL.J.,288. 



ti6. Pftge267. 



Our limited space prevents our giving a 
report of this latter case, but we take from 
one of the leading English law periodicals a 
synopsis of the facta of the case. 

By letters patent under the great seal, and 
dated in 1858, Dr. Gray was appofaited Bishop 
of Cape Town, and Metropolitan of the Cape of 
Good Hope, &c., with metropolit»n jurisdiction 
over the Bishops of Grahamstown and Natal. 
And it was by the same letters patent ordained 
that if any proceeding should be instituted 
against either of these two Bishops, such pro- 
ceeding should originate and be carried on be- 
fore the Bishop of Capetown. An appeal was 
given to the Archbishop of Cape Town from any 
decision of the Metropolitan. Fifteen days 
previously the appellant, Dr. Colenso, the 
Bishop of Natal, had been appointed to his 
see by letters patent declaring that he should . 
be subject and subordinate to the see of Cape 
Town. And it was further ordered that the 
appellant should within- six months take an 
oath of due obedience to the Bishop of Cape 
Town as' Metropolitan. Under these letters 
patent the appellant took an oath professing 
obedience. The letters patent were not 
granted in pursuance of any order of Her 
Mi^esty in Council, or by virtue of any sta- 
tute, although at the time they were issued 
the district of Natal had been erected into a 
distinct and separate government, with a legis^ 
lative council' empowered to make laws. There 
was also within the Cape of Good Hope a par- 
liament with authority to make laws. In 
1868 Dr. Gray, claiming to exercise juris- 
diction as Metropolitan, deposed Dr. Colenso 
from his office as Bishop, upon certain charges 
of heresy and false doctrine ; whereupon the 
latter appealed to the Queen in Council 

After elaborate arguments on both sides, 
the following points were established by the 
learned members of the Judicial Committee— 

First, that the letters appointing Dr. Gray 
Metropolitan, and purporting to create a 
Metropolitan see, were invalid, inasmuch as 
they were issued after the establishment of an 
independent Legislature in the colonies re- 
ferred to ; or in the words of the judgment, 
^* That after the establishment of an indepen- 
dent Legislature, ^, there, was no power in 
the Crown by virtue of its prerogative to 
establish a Metropolitan see or province, or to 
create ecclesiastical corporations whose status 
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rights and authority the colony ooold bo re- 
quired to recognise.'* 

Secondly, that, assuming the letters patent 
to haye been sufficient to confer upon Dr. 
Gray the eceUnoitkal office of Metropolitan, 
the clauses contained in than which gate him 
a co&rewe legal juriidktion were Toid. 

Thirdly, with reference to the oath taken 
by Dr. Colenso, by which, it was contended, 
he submitted himself^ by way of contract, to 
the jurisdiction of his Metropolitan, that even 
if the parties intended to enter into an agree- 
ment to create such a jurisdiction, of which, 
howeyer, there was no evidence, it was not 
legally competent for the appellant to give, or 
for Dr. Gray to accept, or exerdae any such 
jurisdiction. 

Fourthly, that the letters patent had no 
power to confer upon the Archbishop of Can- 
terbury the appellate jurisdiction which they 
purported to create; and that the decision of 
Dr. Gray, although he had no jurisdiction^ 
might be, set aside in the first instance by 
appeal to Her Mijesty in CoundL 

'Ihe apparent result of the case is that, 
with the exception of the Indian Bishops, 
who' were appointed by letters patent under 
the authority of ib» Imperial Legislature, and 
the Bishop of Jamaica, whose appointment by 
letters patent was confirmed by an act of the 
Colonial Legislature, the Colonial Bishops are 
exempt from ecclesiastical jurisdiction and 
legal censure, and even that the cleigy who 
have submitted themselves to the authority 
of such Bishops are free to disobey them at 
their pleasure. 

It is argued, however, by some legal writers 
in England, that these deductions are incorrect 
and that there is still a means of bringnig a 
contumacious or heretical bishop before a 
proper and a legally organised ecdesiastical 
tribunal, namely, a special commission to be 
obtained upon an application to the Crown as 
supreme ordinary and visitor of the Church. 

But however this siay be^ itjs eminently 
unportant that those jnost interested should 
take some immediate steps to semedy the evii 
that is said to exist Good sometimes cornea 
out of evil, and it^ effect may be to phMse the 
ecclesiastical and episcopal authority of the 
Church of En^and in the colonies on a more 
certain and usefiil basis. 



QUIETING TITLES. 

A BQl was introduced some time since by 
the present Vice-chancellor Mowat, when a 
member of the present Government, under 
the title of '*An Act for Quieting Titles to 
Real Estate in Upper Canada." 

This bill did not, however, become law, and 
remained in abeyance until again introduced 
last session by the Attomey-GeneraL It again 
had to lie over, with many other bills, but will 
probably again be brought up next session. 

The bill, as mentioned by its original intro- 
ducer, is ^^an adaptation of laws in force 
in other countries to the circumstances and 
requirements of this section of our own 
Province.*' The Encumbered Estates Act of 
Ireland was, we believe, the first step in the 
direction of obtaining an indefeasible titie to 
real estate. This act was found to work well, 
and an act with a somewhat similar object in 
view was, on the 29th February, 1862, entered 
upon the Imperial statute book (25 & 26 Vic 
cap. 67). 

This statute is intituled, **An Act for 
obUinmg a Dechvation of TiUe." Flrt>m this, 
the proposed enactment for Upper Canada is 
principally, in fitct almost entirely taken. It 
bears, however, evident marks of carefbl 
study, and a thorough knowledge of the evils 
intended to be obviated. Indeed nothing less 
could be expected from the leam^ gentieman 
who first took up the matter in this country. 

If the bill becomes law, it must rest with 
the Judges of the Court of Chancery so to 
work out and interpret it that it may become 
praeUcdU^ useftil for carrying out its objects, 
and not be a pretty thing on paper, a beautiful 
but impracticable Uieory. And whilst speaking 
on this head, it may not be out of place to say 
that the provisions of the act will be none the 
less beneficial from the fact that its compiler 
pow occupies a position where his knowledge 
oi^ and interest in the subject will be emlnentiy 
serviceable. 

In February last, Mr. Mowat addressed a 
letter to the Attorney-General on the subject 
of the bill, which has found its way into print, 
and acopyofwhich has been sent us. It may 
be interesting to many to hear the views of 
Mr. Mowat with reference to the evils which 
the bill was designed to meet, and of the 
method by which the bill proposes to remove 
them. 
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The following is a copj of the letter referred 
to: 

*'X am Tery glad to know that the Bill for 
Quieting Titles is to be carried through Parliament 
this Session as a Government measure. As I 
have taken great interest in the subject to which 
this Bill relates, and have given to it considerable 
attention, it has occurred to me that I may per. 
haps fadlitate your work a little by stating my 
view of the evils which the Bill was designed to 
meet, and of the method by which the Bill proposes 
to remove them. 

When I first introduced the Bill yon were good 
enough to express your approval of its principle 
and object, and to go over its danses with me very 
carefully and to suggest to some of them amend, 
ments which I had great pleasure in adopting. 

The Bill as it now stands has thOs had the be- 
nefit of a careful revision by yourself! For the 
original preparation of the Billl frankly confess 
that I am entitled to no particukr credit My 
professional practice had called my attention to 
the great and growing evU of the insecurity of 
our Titles, and my reading had brought to my 
knowledge the remedy first adopted in Ireland, 
afterwards acted upon in Aiistralia, New Zealand, 
and ^sewbere, and lately applied to England itself: 
What I have done is the draftsman's work of 
adapting Uws already* in force in other countries 
to the circumstances and requirements of this 
flection of our own Province. 

The leading objects of the Bill are to give 
greater certamty to Tities ; to facUitate the proof 
of them ; to expedite transfers ; and generally to 
render dealing with real property more simple and 
less expensive. Everybody is Interested in these 
important objects, for everybody ^ther owns 
property now, or hopes to do eo some day. 

The insecurity of Titles, which it is the purpose 
of the Billio remove, has ofben been the occasion 
of the greatest possible hardship and snfiering to 
individuals and fomilies; and fSuility of transfer- 
ring real estate, which it is the intention of the 
Bill to promote, is of the greatest importanoetoa 
young country, like Canada. 

The method by which the Bill proposes to ac- 
complish its design is by rendering TiUes inde- 
feasible whenever they have been submitted with 
this special object to the ordeal of a judicial in- 
vestigation and their validity has in this way 
been ascertained. This investigation la not to be 
oompulaory on owners, but the proposal is that 
an owner shall have the right to have the inves- 
tigation made if he chooses, and though there may 
be no adverse claimant. On his establishing his 
Title, after due inquiry and every praeantion by 
the Court ^;ainst error or fraud, it is proposed 



that the owner shall recMve a Certificate of Tltie ; 
and that such Certificate shall operate as a new 
starting point in his title, and shsll be conoludTe 
at Law and in Equity against all the world that 
at the time mentioned in the Certificate the land 
belonged to the person it names. Thenceforward 
when the owner sells or morlgages, an intending 
purchaser or mortgagee will only have to search 
for conveyances or incumbrances subsequent to 
the Certificate— the work of perhaps five minutes 
or less. 

As the Law stands now an owner may have an 
undisputed and indisputable Tltie ; it may be easy 
for him to-day to prove every deed and every 
fiusf on which his Titie depends ; but a dozen 
years hence the case may be quiet different. 
The proof may then be difiicult, expensive and 
pehaps Impossible ; Witnesses whose testimony he 
needs may be dead ; or if alive, it may be impos- 
sible to find them; or if found, they may be 
where the process of our Courts cannot reach them, 
and where therefore their evidence cannot be 
compelled. Or if these difficulties do not arise, 
others may. Li a dozen years witnesses may for*' 
get important facts ; or some of the papers on 
which the Titie depends, may be mislaid or lost, 
and there may be the greatest possible trouble in 
tracing them, or proving by satisfactory evidence 
their loss and their contents. The Bill proposes 
to give to every owner the right, if he chooses^ 
of producing his proofs now ; and if they are 
dear and satisfactory, of being relieved forever 
afterwards from the necesslQr of producing them. 

When an owner has occasion to prove his Titie 
at law, this only gives him the opportunity of 
showing the legal titie. An action at law seldom 
touches the question of the equitable Title, or of 
equitable interests in the property ; and whatever 
such an action decides is binding on the parties 
to the suit only, and affects no one else. The 
evidence must be forthcoming, and may have to 
be repeated in every suit with everyone who al 
any future time sets up a claim to the property. 

Then again many of the flaws on which a Titie 
is defeated are such as, if known la time, could 
be easily and cheaply remedied;, but are beyond 
remedy when the property beoomes valuable 
enough to tempt the cupidity of those who are 
entitied to take advantage of the defects that aro 
discovered ; or the original party to the transao^ 
tion may then be dead and his heira may be 
minors or needy, and for these or other teaaona 
unable or unwilling to correct or overlook the 
miatakes or omissiona which render the titie 
defisctive. 

All sorts of questions have to be considered ia 
ooking into a titie prior to making a purchase or 
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accepting a mort^gage. Are the deeds a&d wills 
through which the title is traced, gennine instnu 
ments ? or hare any of them been forged or 
tampered with? Were they all duly executed 1 
Haye all the forms required by the Statute been 
observed in the registraUon of them ? Were all 
the requirements of the Acta affecting married 
women complied with ? Did every testator pos- 
sess the requisite mental capacity at the time of 
his will? • Was it read over to himT Did the 
witnesses subscribe their names in the presence 
of one another ? Even in regard to these ordi- 
nary questions that occur on almost every title, 
examples of misinformation and misfortune have 
not been wanting. 

But sometimes much more difiicalt questions 
than these have to be determined, as to the con- 
'Struction of wiUs. Occasions^y difBculUes of 
this class entirely escape attention when a Title 
is investigated, and at other times a wrong oon- 
•clusion is come to in reference to them. 

Then questions of identity and questions relat- 
ing to possible claims for dower have sometimes 
been overlooked by former purchasers, ^d in- 
volve considerable perplexity in subsequent 
investigations. 

Again, persons dealt with as legitimate, some- 
ttimes turn out not to have been le^timate ; or a 
iperson who has conveyed as eldest son and heir 
•under the old law, is subsequently ascertained not 
^to have been eldest son and heir. So persons sup- 
posed to be all the cl^ldren and co-heirs under the 
new law, may only be some of the children ; per. 
•sons may not be dead, who were supposed to be 
dead ; or persons may not have been born at the 
dates supposed, and on which important rights 
depend ; persons may have been aliens who were 
supposed to be British subjects, or may have been 
.'British subjects who were supposed to be aliens ; 
omd persons may hav^ been abeent from the coun. 
'try when the Statutes of Limitations were 8ttp> 
;posed to have commenced running against them, 
or may have been in the Province before the 
Statutes were supposed to have b^gun their opera- 
tion in barring their rights. 

There are even some causes of diffioultyi delay 
«nd expense in the case of Canadian Titles, which 
•do not exist to the same extent in England. 

Thus we have not hitherto had any complete 
system for the registration of births, deaths and 
marriages, and the want of any has created much 
Inconvenience. 

Again, our population Is less stationary than 
that of Great Britain, or of the old countries of 
Europe. A much smaller proportion of our 
people, than is the case in an old country, remain 
permanently in one place; and a much larger 



proportion, alter being concerned in the owner- 
ship of land, or being witnesses to transactions 
affocting the ownership, leave the part of the 
country where they were known at the time, and 
perhaps leave the country altogether. Native 
Canadians, or those who have lived for a time 
here, are to be found in British Columbia, Aus- 
tralia, New Zealand, and probably every state of 
the American Republic. The difficulty from this 
cause alone of tracing witnesses or former owners 
and of ascertaining and of proving the death of 
heirs and devisees, is sometimes found to be very 
serious. 

Then again, Canadian Titles have, in many in- 
stances, to be traced through persons residing in 
Great Biitain; through deeds and wills executed 
there ; and heirs who were born there, and who 
married and died there. 

So from time to time it happens that births, 
deaths and marriages which have taken place in 
tlie various State of the American Republic, or 
in the other British Provinces on thin Continent, 
or in Australia, or in the countries of Continental 
Europe, form essential links in a Title. It Is 
obvious that the difficulty of seardiing for such 
facts, and then of establishing them, must some- 
times be very great, even when the events are 
comparatively recent; but when they occurred 
many years ago, the difficdlty may amount to an 
impossibility. Every Title depending on such 
events, becomes less safe with every year that 
passes ; and as the law stands now, no reasonable 
caution and no moderate expense can make such 
a Title entirely secure. 

Again, in this country large blocks of farming 
land often depend on a single Title ; or a farm 
lot is, in the formation of our cities, towns, and 
villages, divided into building lots; and a flaw 
in the Title of one of those who owned the pro- 
perty before the division of It, destroys the Title 
not of one person only or of one family only, but 
of many persons and many families. 

It often happens too that the original Title is 
in such cases less carefully examined than if there 
had been no subdivision, and one person was buy- 
ing alL Parties appear to think that a weak Title 
acquires strength by the number of persons who 
hold by it ; or everybody assumes that his neigh- 
bour has examined the Title and found it correct, 
and he trusts to this supposed investigation in 
order to avoid the expense of an independent in- 
vestigation of his own. Were there an easy 
method for obtaining an indefeasible Title, no one 
would think of snb<Uviding his land without first 
obtaining a Certificate of Title. 

Our Registry law has, beyond all controversey, 
been of immense advantage to the country ; and 
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yet in regard to any of the questions I have 
•poken of, it cannot be said to aford any protec- 
tion whatever ; we need something to supplement 
its provisions before our Titles can have the reli- 
ability which it is very desirable they should 
possess. The Registry law in fact provides for 
but one source of danger to a purchaser, namely 
unknown conveyances affecting the property. It 
affords little or no idd in ascertaining the vdidity 
of conveyances, the proper construction of deeds 
and wills, or any events affecting Title otherwise 
than by instruments; or in supplying the ftiture 
proof of such events. These things may be of 
greater moment to an intending purchaser, than 
the possibility of there being some deeds affect- 
ing the property, of which, but for the Registry 
law, he would not have known. In fact our 
people have been in the habit of trusting too 
much to the Registry, and have in consequence 
neglected to preserve their deeds asjcarefully as 
prudence required. The Registry law has not 
hitherto required a memorial of the whole deed 
to be registered ; and the deed may consequently 
have couUdned conditions, provisions and trusts, 
of which the memorial gives no informaUon. 
All that the Statute requires the memorial to 
state is, the €ate of the deed, the names of the 
parties and of the witnesses, and the description 
of the property. Even the estate or iDterest con- 
veyed, need not be mentioned. There may there- 
fore be an interest under a registered deed which 
does not appear in the memorial ; and a man may 
have an interest, as (for example) mortgagor, 
remainder man, reverrioner, or cestui qui trust, 
without any intimation of this being given by 
memorial Mortgages have often been regis- 
tered as absolute conveyances. If the new Reg- 
istry Law which the Government has introduced 
should prevent this method of registering instru- 
ments for the future, the change will have no 
effect on past transactions. 

It is a further serious inconvenience connected 
with our existing system, that if a purchase is 
effected or a loan granted after an investigation 
which satisfies the Solicitor employed that the 
^ntle is good, the whole investigation has to be 
gone over again upon every fcesh transaction in 
reference to the property ; and a tide that was 
satisfactory to one lawyer may not be satisfactory 
to another ; as among lawyers there are all de- 
grees of professional skill and knowledge, and all 
degrees of prudence and caution, as well as of 
experience. Besides, the ablest and most cautious 
lawyer may occasionally make a slip or overlook 
a delect which an inferior man may happen to 
detect. Sometimes, therefore, one solicitor finds 
it his duty to reject a Titie which another solici- 



tor has examined and passed ; and this is the case 
not only in Canada, but in England also, where 
conveyancing is a distinct branch of professional 
practice, and has received a degree of careful 
attention which it is not possible for general prac- 
titioners in Canada to give to it. 

The desireableness of such a measure as you 
have brought in, and of there being no delay in 
passing it, further appears from the obvious fact 
that every year our Tities are becoming more and 
more complicated by sales, mortgages, wills, and 
settiements, as well as by deaths, marriages, 
births, and all other events affecting Titles. 
Every instrument that is executed, every trans- 
action that takes place, every event that affects 
the ownership, increases the evil ; for the more 
complicated a Titie is, the more numerous the 
links in the chain are, the greater is the chance 
of a mistake being made in advising upon it, the 
greater the chance of there being some flaw which 
it may be difficult or impossible at the time to 
detect, and the greater the chance of the proofs 
necessary to establish the Titie being lost, or for 
some reason not obtunable when needed. Even 
the mere lapse of time, until it is long enough to 
give a title by possession, but serves to enhance 
the danger, through the death of witnesses, or 
their forgetfulness or mis-recollection of facts, and 
other causes. With time, property is increasing 
in value ; the importance of the Title being unim- 
peachable is augumenting ; and yet with time, 
until the period of prescription is actually 
reached, come increased complication and increas- 
ed danger. 

Property more frequently changes hands in 
cities and towns than in the country; and at 
present the evils which the Bill is designed to 
remove, are greater in the former than in thb 
latter. For the same reason they are greater in 
those parts of the country which have been long 
settled, than in those in which the lands have 
but recentiy been patented. Indeed some con- 
veyancers c^ great experience- have expressed the 
opinion that, unless a remedy is found, there will 
not in a few years be many marketable Titles in 
this part of the country. The evil is certainly 
increasing and must increase everywhere, until 
our Tities become as complicated, and the inves- 
tigation of them becomes as expensive, as in 
England itself. There the investigation usually 
occupies months ; and it appears from our law 
boolu that ten years and even more have some- 
times been spent in maldng out a Titie. Occasion- 
ally also the expense has nearly - equalled the 
purchase money ; one instance is mentioned by 
Lord St Leonards in which a vendor gave the 
property to a purchaser for nothing, on condition 
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of the pnrchMer'B reUering him from one pftrt of 
the expenaes of the ioTeetigatloD, namely that of 
furnishing copies of the Title deeds. On the 
other hand, the earlier in a oountrjr's history that 
some system is adopted for giving certainty to 
Titles, the easier is the task, and the more effee- 
toal are the means which it is practicable to 
adopt 

The tmth is, that nnder the English system 
(which is also onrs) there are, in a laiger number 
•of cases than I would like to designate, no means 
•by which any one, when he buys a piece of 
.property unless he buys from the Crown, can be 
absolutely certain that he is getting a good Title 
Eren if his grantor was the patentee he may not 
ibe perfectly safe, for there may hare been a prior 
'patent of the same lot to another person, or the 
^patent to the grantor may hare been issued 
•through some fraud or mistake which, on just 
; grounds, may inyalidate it. So a sale in Chan- 
•oery is only enforced if the Title on iuTestigation 
.appears good ; but even this inyestigation, as the 
law now stands, does not give perfect security, 
and in England there are in the books instances 
of a Title obtained under a Chancery sale, being 
lafterwards successfully impeached from some 
vnnexpeoted quarter. 

I think yon will agree with me that it is 
tspecially important with us that meansshould be 
tadopted to give the greatest practicable certainty 
sand simplicity to our Titles, because emigrants 
«nd others are apt to take on trust the ralidity of 
tthe Title of the apparent owner of tike property, 
•especially if he appear to be a respectable man, 
and are unwilling or perhaps unable to bear tiie 
expense of obtaining competent professional ad- 
vice in looking into the Title for them ; and it is 
a cruel hardship that a man of this class, or of 
:any class, after buying a lot, entering into posses- 
;flioB, perhaps spending all his mtens and the 
ilabour of himself and his fiunily for years in im- 
proving it, should be suddenly deprived of his 
-property and periiaps the labour and acquisitions 
'Of a lifetime, through some defect in his Title of 
^which he had no suspicion. Tet instances of 
'4his kind «re unfortunately within the knowledge 
< of almost every lawyer. 

It is hardly a less cruel hardship that the law 
'Should be in such a condition that a man who 
-lends hte money on a mortgage under professional 
•advice, is liable to'lose his money afterwards from 
-«ome latent defect In the title. I have heard of 
*one lender #ho in this way lost £11,000 in one 
'transaction. Even Bidlding Societies and Loan 
'Companies occasionally meet with like losses, 
^though for various reasons they are more fre- 
'quentiy heard of In the case of private lenders. 



But the advantage of oar Titles being oertaia, 
is very far fhmi being confined to the particulAT 
cases In which innocent persons might otherwiae 
suffer. The country generally would benefit by 
its being known that our Tities were perfectly 
safe and dmple, or could be made so. Such m 
state of the law would tend to encourage both 
settlers and those who have money to invest, 
while any doubt or fear about our Titles dis- 
courages both. 

Toe saving of time on all subsequent transac- 
tions in relation to property after a Certificate Is 
obtained, would not be the least valuable reeult 
of the system which the Bill proposes to intro- 
duce. Under the existing system the iiivestiga- 
tion sometimes takes weeks, sometimes months^ 
and occasionally (as I know from personal expe- 
rience) even years; and the transaction is some- 
times broken off in cons^uence of the delay, or 
is only carried out when the owner's purpose in 
selliDg or mortgaging can no longer be answered. 
I have known some painful illustrations of these 
results, and probably no lawyer in large practice 
but has done so too. 

Under the pr<^>osed measure, if an owner has 
a Certificate of Titie, he may complete a sale or 
mortgage in two hours after bargaining for it 
The preparation of the deed or mortgage seldom 
occupies much time; and the search at the 
Registry office for mortgages or oonveyances 
subsequent to the certificate would be the work 
of but a few minutes. 

The existing system exposes parties in talcing 
or acting on a Titie to the danger of the Titie 
turning out to be bad through some unperceived 
flaw or some unknown feet, to the danger of 
losing the evidence of a Titie that is really good; 
to deUy in the investigation when expedition Is 
an object ; and to constantiy increasing expense 
in the investigation and proofe. The Bill pro- 
poses by a short, inexpensive and just method to 
remove these evils. I say a just method, for I 
do not know that any one will think it unjust or 
objectionable that latent claims will be shut out 
by the Certificate. We already by our Registry 
law recognize the propriety of such a provision ; 
and so great and undeniable are the advantages 
the country derives from the law, that the ten- 
dency is to extend and not to restrict it Under 
its operation latent claims are excluded without 
any ot the precautions which the Bill proposes 
that the Court should observe before a certificate 
is granted ; and I think there can be no reason- 
able doubt that when a person Is in possession of 
property as apparent owner, when his deeds and 
papers appear, on a rigid examination of them, to 
establish clearly that he Is owner, when the 
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Begistiy offioe gives no intimatloD of on adyerae 
dainuuit, when none can be dlaoovered in answer 
to poblic adrertlsements, it is bnt jost that the 
law should protect the- person who purchases 
from snch an owner, rather than protect the 
interest of some unknown person who afterwards 
sets up a claim of which 'he had taken no steps 
to give others warning. 

The principle of the Act exists in Lower Canada 
where, I believe. Sheriff's sales give an indefea- 
fiible Title. I have been informed that a Sheriff's 
deed \b in consequence regarded in Lower Canada 
as the best, and indeed only entirely safe Title 
that a man can have. 

The machinery which the Bill adopts, is, in 
principle, that wliich was adopted in the Statutes 
regarding Irish Incumbered Estates, and which 
was found to work so beneficially in Ireland that 
it was afterwards, made to apply there to all 
lands, instead of being confined as it was in the 
first instance to Incumbered Estates. It has 
sIbo, with the cordial approbation of English 
Law Reformers of all parties, been lately ezten' 
ded to England; though the opposition of the 
Solicitors has prevented much use being yet 
made of it there. In this Province the interest 
of the legal profession is not against the proposed 
measure. Conveyancing forms a smaller part of 
of professional business than in England, and the 
Incidental advantages of the proposed measure 
will more than compensate solicitors for their 
loss of profit, through the general simplification 
of Titles. Had it been otherwiee, I am bound to 
express my conviction that Canadian lawyers 
would have been found too liberal and patriotic 
to prefer their own interest to an important 
reform in the laws of their country. 

The English law aa to the sale of goods In 
market tntert, is an illustration of the principle on 
which our Registry law and the Bill in question 
alike proceed ; and for upwards of three hundred 
years a like doctrine was allowed to prevail to a 
considerable extent in regard to lands also, by 
the operation of ^nes and recoveries. Lord Coke 
said that 'the law had ordained the Court of 
Common Pleas as a market overt for assurances of 
land by fine ; so that he who shall be assured of 
his land not only agunst the seller butagninst 
all strangers, it were good for him to pass it In 
this market overt by fine." But the change of 
manners gradually destroyed the value of the 
precautions which originally were a sufficient 
protecUon to persons who were no parties to the 
proceeding, and ultimately rendered necessary 
the abolition of fines and recoveries. For it will 
be remembered that there was no investigation 
of the Title by the Court in sneh cases; all that 



was required was, that the person ' who levied 
the fine ' should be in possession of a freehold by 
right or by wrong, and that no adverse claim 
should be duly made; and the only notice given 
waa the rehearsal of a fictitious formula couched 
in technical and obsolete language to an uninter- 
ested audience in the Court of Common Pleas at 
Westminster. The fine bound all persons who 
were not under diBability, even though they were 
entirely ignorant of the proceedings. 

To prevent possible injustice from the wQfking 
of the new system, the Bill provides all reason- 
able precautions, "ftie Court, before declaring a 
Title good, is to make, by itself or a competent 
officer acting under its own supervision, a thor- 
ough examination of the Title deeds and eviden- 
ces of Title in the possession or power of the 
party ; a thorough search at the Registry office 
is also required ; and copies of all memorials are 
to be produced that relate to deeds of which the 
originals cannot be found. An affidavit is re- 
quired from the owner that he knows of no 
adverse claim ; and a certificate from his solicitor 
or counsel that he has examined the Title and 
conferred with the owner, and believes the affi^ 
davit true and the Title good. There will thus 
be the]best possible security that nothing is kept 
back. Notice of the application for a Certificate 
is further proposed to be given, not only to any 
one having an adverse claim, but to any one 
whom the Judge thinks it prudent to notify. In 
addition to all these precautions, notice is to be 
published in the Canada OauUe, and in any 
other newspapers the Court sees fit, in order that 
if there is any claimant whose Title neither 
appears on the deeds nor in the Registry, nor 
is known to the claimant or his professional 
adviser, such claimant may still, if possible, re- 
ceive an intimation of what is going on, and 
have an opportunity of establishing his rights 

But if any one has a claim which is not shown 
by the deeds or the Registry, and which the- 
astuteness of the Court and its officers cannot, 
detect, and which even advertisements cannot, 
bring to light, the Bill assumes that the public 
interests require that such^a claim should thence- - 
forward be excluded as against honest purchasers . 
or their representatives. 

If, notwithstanding all the precautions referred, 
to, a Certificate of Title should happen to be ob-- 
tained through fraud or folse statements on the 
part of a petitioner, the Certificate te declared 
\^*t) to be void in such a case aa respects tha 
petitioner, and to be valid only in favor of a 
purchaser for value who had no notice of the 
fraud or falsehood. The chance of the Act work- 
ing injustice In any possible case, is thus reduced. 
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to A minimum ; while on the other hand it is 
especially declared that the Act is to be so con- 
strued and ' carried out as to facilitate as much 
as possible the obtaining of indefeasible Titles 
by the owners of Estates in Lands, through 'the 
simplest machinery, at the smallest expense, and 
in the shortest time, consistent with reasonable 
prudence in referance to the rights and claims of 
other persons.' 

The machinery proTided is so simple that I do 
not sef that, with the exception of the disburse- 
ments for publishing and serving notices, the 
expense of a judicial investigation need be much 
greater than that of one thorough investigation 
out of Court on a sale or mortgage of the pro- 
perty. It will certainly be less than two of such 
investigations; and the judicial investigation will 
have the immense advantage of being made once 
for all, instead of having to be repeated at every 
new sale or mortgage of the property ; and will 
have the further advantage of being certain and 
conclusive, instead of being forever open to ques- 
tion. I am satisfied that a measure which secures 
these advantages will prove a great boon to the 
country." 

SELECTIONS. 



REPORT OF THE STANDING COMMITTEE 
OP JURISPRUDENCE AND AMENDMENT 
OF THE LAW, ON THE LAW OF APPEAL 
IN CRIMINAL CASES* 

In February of last year a paper was read 
before this Department by IVfr. G. Harry 
Palmer, in which he brought forwanl some 
''suggestions for the amendment of the law 
of appeal in criminal cases." This paper was 
referred to the Standing Committee, and the 
result of their delibeiaiions is embodied in 
the series of resolutions which they submit 
to the Department this evening. These reso* 
lutions were only arrive<l at after long and 
•osreful o<msideration and discussion, and it 
will be as well to state the reasons which 
have led to their nduptiun in oon^mittee. 

In his paper on the subject, Mr. Palmer 
leased his suggestions for a change in the 
present system on this proposition : — ^That a 
criminal 'disentitled by the mutual rights 
and obligations of citizenship, upon showing 
reasonable cause for being dissatisfied with 
the decision of one tribunal, to have bis de- 
fence laid before another." Viewed as an 
abstract principle of oriminal jurisprudence, 
therdcan scarcely be any difference of opinion 
as to the soundness and justice of this propo- 
sition: and the committee quite concur in the 
position taken by Mr. Palmer, that the total 
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denial to our criminals of the right claimed 
by it is a grave defect in our system of orim- 
inal procedure ; that the attempt to make the 
royal prerogative of mercy supply this defect 
has failed to remedy the evils to which it gives 
rise ; and that these evils are such as demand 
some legislative attempt at their removal. 

The deflcienoiee in the existing system are 
sufficiently obvious. After trial and convio- 
tion, circumstances may, and, as experienoe 
shows, occasionally do arise which cause a 
reasonable doubt whether the conviction has 
been a just one ; or whether if these oircom- 
stances had been exposed to the court at the 
trial the oonviction would have been obtained. 
For instance, new facts mey have come out 
after the trial, contradicting or discrediting 
the evidence which proeur^ the conviction. 
Here there would be just ground for asking 
that the decision of the oonvictiog tribunal 
should be replaced by another decision in which 
these new facts should be produced, and allow- 
ed to exercise their due influence upon the 
minds of the jury or judges as to the fact. 
At present the only substitute for this applioa* 
tion is an appeal " ad misericordiam regu," 
through one or the Secretaries of State* who 
exercises in an informal and extra-judicial 
way, the functions of a court for reviewing the 
facts of a criminal case after oonviction.f 
The ordinary duties of the Home Secretary 
are necessarily incompatible with the onerous 
doty of an appellate judge. He is oom polled 
by his position in the State to examine every 
case that is laid before him in private, upon 
the ex parte statements of persons in no way 
responsible for what they say. His enquiries 
are oonducted not only secretly, but without 
any rules of procedure. He has at his com- 
mand none of that macfiinery for* eliciting 
and testing the value of evidence which is 
afforded by a public trial ; and yet he is 
bound to decide, not merely whether there is 
ground for a new trial, but upon the facts and 
merits of the whole case, whether the verdict 
already given should be quashed, or the sen- 
tence varied. If in the face of all these diffi- 
culties be has been able to form a conscien- 
tious opinion that the oonviction should be 
reversed,^ he oannot reverse it, but must apply 
the prerogative of mercy to pardon an aoouseo. 
for a crime of which he judges him to be not 
guilty. 

It IS admitted on all hands that this anom- 
alous method of supervision over the verdiote 
of juries in oriminal oases, exercised as it is 
in such an objectionable manner, should be 
replaced by some court of law charged with 
the duty of doing openly and judicially, what 
the Home Secretary now does in secret. The 
only question upon which there seems to be 
any material difference of opinion is as to the 

•Am% BMittM' of oattom Chit ttpptlmtloD la alwaya mda 
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nature and ooDstitotion of this oonrt. By 
some it is maiDtained that the existing defeots 
woold be effectually remoTed by merely grant- 
ing a right to move for a new trial in criminal 
as well as in civil oases ; whilst others main- 
tain that the most efficient remedy would be 
found in the creation of a court of appeal and 
reriew, which should hear and decide the 
appeal, whether involving questions of law or 
fact, without a jury. 

The main objection to every scheme for the 
creation of a mere tribunal of review is the 
fact that it interferes with the constitutional 
privilege of trial by jury ; and this is the 
strongest argument in favour of introducing 
the principle of new trials. When a person 
convicted of a criminal offence has made it 
appear, after conviction, that there is evidence 
now available which, if it had been before the 
convicting jury, would have altered the com- 
plexion of the case against him, he is clearly 
entitled, if he prefers it, to have this new 
evidence submitted, not to a court, but to a 
jury. For this reason the Committee are .of 
opinion that the concession of any right of 
appeal should include the right of re-trial by 
jury. The practical oligections, however, to 
the introduction in criminal oases of an nn- 
<|ualified system of new trial, similar to that 
in civil cases, seem to the committee to be 
very strong. li may be, as Mr. Palmer says, 
that even if no restraint were put upon an 
application for a rule nwt^ the applications 
would not be so many as to add materially to 
the work of the judges. But with no experi- 
ence to confirm this view. Parliament would 
not be acting with ordinary caution if it did 
not provide against the possibility of ground- 
less appeals. For this reason there can be 
little doubt that the Legislature of to-day 
would not be at all more ready than that of 
1844 to pass a measure so comprehensive and 
sweeping as that brought in last session by 
Sir Fitsroy Kelly. That Bill proposed to con- 
stitute the court fur crown cases reserved, 
a court of criminal apneal. Subject only to 
the formal certificate' oi a barrister that there 
was reasonable ground for appeal, it made it 
matter of right that any one convicted of 
treason or felony should be allowed to apneal 
to the superior courts or the court of criminal 
Appeal for a rule to show cause why a new 
trial should not be granted, or a verdict of not 
^ilty entered in Hen thereof; or why the 
judgment should not be arrested or reversed. 
if the rule nisi were granted, it was to be 
argued before the court of criminal appeal, 
who were to have full power, not only to 
grant a new trial, but to order a verdict of not 
guilty to be entered, or that the judgment 
should be arrested or reversed, or to make 
such order as justice shall require. 

It is the opinion of the Committee that a 
sufficient guarantee against (he possibility of 
groundless and dilatory applications for new 
trials by wealthy cruninals would not be 



afforded by the certificate of a barrister that 
*' there is cause for an appeal." Few barris-> 
ters would undertake the responsibility of 
saying that there was no ground for a review 
upon reading a strong ex parte statement in 
favour of an application for a new trial. And 
it is submitted that as fees would necessarily 
be given, such a rule would place the whole 

Erofession in a false position. On the other 
and, the only effectual alternative would be 
to give the presiding judge the discretion of 
deciding whether there was any reasonable 
ground for an application for a new trial. 
Against this expedient will probably be urged 
the statement referred to by Mr. Palmer in 
his paper, that the discretion vested in the 
judges as to reserving points of law on crimi- 
nal trials has been exercised in an unsatisfao- 
tory manner. It is not necessary to consider 
in this report how far this objection is well 
founded, for it cannot be extended to the case 
now under discussion. The points of law 
reserved are invariably technical, and never 
affect the substantial issue of guilt or innp- 
oence, as is always the case with questions of 
fact A ittdge would naturally lean to an 
adverse decision, where hrf was asked to 
reserve the question, whether a thief acquit- 
ted on indictment for larceny, as bailee, could 
be convicted for larceny at common law. But 
where he was asked to allow an application 
for a new trial, on the ground that there were 
facts to show that the offence had never been 
committed at all, it msy be safely assumed 
that the application would be acceded to, if 
there were any just grounds fur it. The 
Committee, therelore, have come to the con- 
clusion, that, at all events as a first step, 
application for a review or fur a new trial, in 
criminal eases, should only be allowed on the 
certifies te of the presiding judge that the case 
is one for such an application. Fur the 
reasons already stated, they consider it of 
importance that the right of being re-tried 
before a jury should not be withdrawn. At 
the same time they are quite sensible of the 
substantial benefits which would be gained, 
if, on the grant of a new trial, the new trial 
were taken without a jury before the court 
which had granted the application. This 
benefit would be nractically attained, in a 
great measure, if the court were made com- 
petent to try questions of fact, and the option 
were given to the accused of having the case 
so tried, or having it sent down to a jury. 
The migority of those who obtained a new- 
trial, would elect with confidence to have the^ 
ease decided by a tribunal, which had already 
gone so far towards revrrsing the decision of 
a jury ; and thus, whilst the constitutional 
right of trial by jury would be untouched, 
the practical advantages of a central court of 
review would be secured. 

These, then, in the opinion of the Commit- 
tee, are the chief objects which should be 
accomplished by any scheme for amending; 
our law of criminal appeal: — 
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1. That it should afford to thoee eoD?iot«d 
of any oriminal offence, the means of brin|^ 
ing under judicial cunsiJeratioD anj fair 
srounds for submitting the charge to a second 
UTCstigation. 

2. That the public should be carefully 
guarded against the possibility of the right 
being exercised in sucti a way as to defeat or 
delay the execution of criminal jnstice. 

3. That all persons couTicted of any crimi- 
nal offence, should be entitled, if they prefer 
it, to have any second investigation of the 
facts constituting the charge against them 
taken before a jury. 

These objects, the Committee believe, would 
be secured by a system of appeal, framed in 
accordance with the following resolutions :^- 

1. That the present nystem of revising sen* 
tenoes of the courts, by means of the Home 
Oftoe, is unsatisfactory. 

2. That any person convicted of treason, 
felony, or misdemeanor, should be entitled to 
apply for a new trial, end suoh application 
should be made by motiun before a court com- 
posed of not less than three judges of the 
superior courts, and that the said courts 
should sit at intervals of not less than one 
monrh throughout the year ; but that no such 
application should be made, except upon the 
certificate of the judge w^o shall have presid- 
ed at the trial, that the case is one for such 
an application 

3. That if an application for a new trial be 
granted, the accused should have the option 
of being tried before the court which shall 
have granted the new trial, or 'before a jury, 
as in the case of new trials in civil oases. 

4. That if the accused elect to be tried by 
the court which has granted the new trial, 
that court should have the power of summon- 
ing and examining witnesses on oath, and all 
the power, jurisdiction, and authority exercis- 
ed by the court before which the accused was 
originally tried. 



UPPER CANADA REPORTS. 

QUEEN'S BENCH. 
(SqMTted by C. Sonmoir, Kaq^ QJO., Reporter to the (htirL) 

Small v. Ecolis. 

J?tt2e Moved mi tauUma fiUd in Chamben-Diaeacefy ami 
production qf dooumenti, 

«Wb«re a rale wU in fViU eoart dt<I not dlielose th* ftet tlwt 
it had been oMaloed on an affldavU proTkNuly uMd in 
•Chambora to obtain a snmrooaa for tho nma parwiMk tatd 
-tb« leaT* of the eoart to take such affldaTlt off the lllea 
wsa not nhewn: 2f«M, Irregular, and the rule was dU- 
eharged with oosti. 

FlalQtlff. as judfpnent creditor of H. a Go., had obtained a 
writ calling on dvftndant aa garnishee to thew oauae why 
be abonid not iwy to the plainUff a debt which be owed 
ibem, the alleitarion belog that he had flold eertein gooda 
of U. ft Go. nnd«r a ehatt. I mortgage which they had given 
him, and received more than th*- mortieage money. 

JSTeld, that npon the aflidavlta set out bAow eaongh wat 
stated to oali npon defendant to shew what books he ImmI 
inhiA posBMidon rrlattng to the matters in dlmmta. 

-Th« plafDtitr also swoie that he beliercd the defendant had 
recelred certain notes and seeorltiss in connexfcm with tha 



sale, sona of which rsmaiaed in his pomeesioa, BM, In. 
■Qfllciant, the docnnenls asked iir not being Idsnliflcd or 
diewn to WKisL 
U defMdant admits the poassssliin of csrtain doenmento, 
bat states posttively, or eren says he Is advised and bellevca, 
that they will not support the phintira faae, Snnhtt, that 
tbM the prodaction wUl not beordared.^ 

[Q.B.T. 1^1868.] 

In Easter Term, C. S. Patterson, for the plain- 
tiff, obtained a rule calling upon the defendant 
to shew cause why be should not answer on 
affidavit, within such time as the court should 
order, stating what documents he bad in bia 
poesesdoa or power relating to the matters in 
dispute IB this cause, or what he knew as to tha 
eustody they or anj or either of them were in, 
and whether he objected (and If so, on what 
grounds) to the production of sueh as were in 
bis possession or power, on grounds diselosed in 
the affidavits filed. 

The plaintirs sffidaTit stated that he was 
plaintiif in a cause wherein Henry John Hay- 
craft, and two others, (naming them,) were 
defendants, and the said Eoeles was garnishee : 
that proceedings being taken in thatoanse by the 
plaintiff for the attachment of a debt alleged by 
the plaintiff to be due by Eeoles to two of the 
said defendants, Eeoles denied that he owed the 
said debt, and thereupon by a Judge's order* 
dated the 26th of July 1862, a writ was iseued 
In this cause, calling upon Eooles to shew oause 
why the plaintiff should not have ezeontlon 
against him for snob alleged debt : that on the 
lOtb of November, 1862, an order was made, 
referring the matters in differenoe to an arbitra- 
tor : that a meeting was had before the arbitrator* 
on the 6th of Mareh, 1863, atteaJed bj the plain- 
tiff and Eooles and their oonnsel, and was ad- 
journed : that the plaintiff sought to establish 
against said Eoeles a debt for money bad and 
reoeived to the use of the said two defendants* 
the said Eoeles baring held a chattel mortgage 
f^om them to secure to him the payment of a 
debt alleged to be due f^om them to said Eooles* 
and to secure him from loss as endorser of a bill 
of ezohange, under whioh said Eeoles sold the 
goods mortgaged, and realised, as plaintiff be- 
lieved, a much larger sum than was payable to 
him under the said mortgage, and that such eum 
was In the hands of said Eooles, whioh was the 
debt in question : that the said sale was con- 
ducted by one Houghton, an auotioneer, who, as 
the plaintiff bad bMU informed bj him and by 
said Eooles, rendered an account of snob sale and 
the prooeeds to Eeoles, and whioh account re- 
mained in his posseesion: that Houghton bad 
told the plaintiff he could not give him a oopy of 
the acQount, as the books oontaining the same 
were lost : that said Eeoles obtained possession 
of the aoeount'books and other books used in the 
business of Haycraft, Small k Adcjison, and 
which books had been 'used in continuing the 
^ame business by G. S. Small, the younger, and 
Robert Addison, (the other partners of Hayoraft,) 
up to the time when said Eoeles took possession 
of the goods under the mortgage : that the plain- 
tiff bad seen two of the said books, a ledger and 
another book, in defendant's possession, and* be- 

• As this case is frequently rslbrred to In practice, bnt» 
althoogh prepared Ibr the r^Knlar reports, has not yet 
appeared In them, we pnbUsh It Ibr the benefit of onr 
nsders; it will hereafter appear in the next number of 
Ur. BobinaoB'B Practice Beporta^— Bm. L. J. 
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lieTed that said Socles had in bis poseession other 
books and docaments relating to the business and 
matters afores^d : that the pl«ntiff belioTod said 
Ecdes recelTod, besides the proceeds of the sale, 
and as part thereof, promissoty notes and other 
secnrities from tiie porohasers at the sale, and 
from other onstomers of the ezecntion debtors, 
as well as ootea whieh bad been gifen to the 
ezecntion debtors by onstomers and others, and 
that he had receiTed large sums of money 
in payment of such notes, and that some of 
suoh notes remained in his possession : that 
the plaintitr was advised and belioTed that it was 
material and neeessary for him, in order to sup- 
port his claim, to have such account-books, notes 
and securities produced to him, and that he would 
derive material 8i^>portand advantage from* their 
production. 

In Trinity Term, Owynm^ Q C, shewed cause. 
He filed an Affidavit of Mr. Ecctes, stating that 
the plaintifTs affidavit, on which the rule nui 
issued, was filed in Chambers in March last, and 
used in. support of a summons granted in the 
▼cry same terms as the present rule, and which 
summons was heard and discharged by Hagarty, 
J., though the order was not drawn up: that 
deponent appeared at the arbitration and offered 
to be sworn as a witness, and to detail all mat- 
ters and cironmstaoces connected with the sub- 
ject of this suit, but the plaintiff would not 
allow deponent to be sworn: that long before 
this proceeding was commenced deponent fur- 
nished to the plaintiff a ftU statement of all 
transactions between the firm of Small & Addison 
and himself, by which it appeared that deponent 
waa not indebted to them, and deponent then and 
frequently afterwards offered to go through the 
whole matter with the plaintiff, and to produce 
satisfactory Touohers for deponent's discharge, 
which offer the plaintiff declined : that deponent 
had not and never had in his posseselon or pow- 
er any document or paper relating to the matters 
in dispute in this cause which would be evidence 
for the plaintiff in support of his pretended claim, 
but such documents as deponent had, related 
principally to his discharge : that deponent bad 
some books of account which did belong to the 
firm of Small k Addison, and which came to his 
possession under circumstances which he was 
willing to disclose and explain if he was examined 
as a witness in this cause, but the said books did 
not contain any thing which could be evidence 
for the plaintiff. 

C S. Patienon^ in support of the rule, cited 
8coU V. Walker, 2 B. & B. 666 ; Ibnkaw y. Let^, 
10 Ex. 712. 

OtBynAd, Q. C, contra, cited Thompion v. 
RobaoH, 2 H. ft N. 412 ; d. C, 26 L. J. Ex. 867. 

Dbapu, G. J., delivered the judgment of the 
court 

The plaintiff comes before us as the judgment 
creditor of Henry John Haycraft, Charles G. 
Small, the younger, and Robert Addison, and he 
has obtained and served upon the defendant an 
attaching order, under the 288th section of the 
C. L. P. Act, (Consol. SUts. U. C, ch. 22.) 
The defendant as garnishee has, upon being 
called upon to shew cause why he should not be 
ordered to pay over, denied his liability ; and an 
order has been made thai the plaintiff may pro- 
ceed against him by writ calling upon him to shew 



cause why there should not be execution agidnst 
him for the alleged debt It is to be assumed, 
though It is not distinctly stated, that this writ 
has been served. The statute directs that the 
proceedings shall be the same, or as nearly as 
may be, as upon a writ of revivor. What pro- 
ceedings were taken on this writ in the nature of 
pleadings does -not appear. The order for the 
writ was made on the 26th of July last and on 
the 10th of December following tbe matters in 
difference were referred to an arbitrator, who, on 
the 6tli of March, 1868, was attended bj the 
parties and their counsel, but the plaintiff not 
being prepared with tbe necessary evidence the 
reference was adjourned. On the 20th of May 
last, in Easter Term, a rule issued calling on the 
defendant to answer upon affidarit what docu- 
ments he had In his possession or power relating 
to the matters in dispute in this cause, or what 
he knows as to the custody they or any of them 
are in, and whether he objects, and if soon what 
grounds, to the production of such as are in his 
possession or power. 

The plaintiff states in his affidavit that he seeks 
to establish that defendant is indebted for money 
had and received to the use of C. C. Small, jun- 
ior, and Robert Addison, the defendant having 
held a'chattel mortgage from them to secure pay- 
ment of a debt due by the firm to him, and to 
protect him against loss as endorser or acceptor 
of a bill for th^r accommodation. This state- 
ment as to the chattel mortgage the defendant 
does not notice in his affidavit. The plaintiff 
farther states that under this mortgage the 
defendant sold the goods and realiied therefrom, 
as plaintiff is informed and verily believes, more 
than any sum payableV> him under the terms of 
the mortgage, and that it is the overplus which 
is the debt in question in the cause. The defend- 
ant passes by all this allegation, by answering 
thus: — that before the proceeding was com- 
menced he furnished the plaintiff a full state- 
ment of all transactions between the said firm 
%nd himself, by which it appeared that he was 
not indebted to the firm. The plaintiff further 
states that this sale of the goods was conducted 
by an auctioneer, who rendered an account there- 
of and of the proceeds to the defendant, and that 
owing to the alleged loss of the auctioneer's books, 
the plaintiff cannot obtain a copy of this account 
The defendant in bis affidavit takes no notice of 
the plaintiiTs allegations in respect of this 
account 

As to this document— the auctioneer's account 
— it appears to us certainly that it may, and 
indeed if it be what is represented, must contain 
matter material to the question .whether tbe 
defendant is indebted to the firm of Small & 
Addison for money had and received, and that it 
is in the possession of the defendant Discovery 
of this document is not therefore wanted, but an 
inspection of the same, an application for which 
should be made under the 197th section of the 
C. L. P. Act Tbe plaintiff does not state any 
application to the defendant Ibr an inspection or 
copy of this account 

But baring thus established, primA facie at 
least, that the defendant is In possession of a 
document to the production of which he is 
entitled for the purpose of discovery or other- 
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wise, the plaintiff, nnder teo. 180, is entitled to 
ask what dooamente the defendant haa in hie poe- 
eeesion or power relating to the matters in dispnte, 
and to have the defendant's answer (on affidarit) 
to the enquiry. Bat an order to proanoe or to in- 
speot is not the objeot of the application. When 
the defendant has answered on affidaTit as to 
what documents he has, &c., and admits that he 
has any, the court may make such further order 
ato is Just. If a defendant, admitting the pos- 
session of certain documents, denies that they 
will sustain the plaintifTs case, or even says that 
he is advised and belieTes they will not do so, it 
seems production will not be ordered. See PeiU 
▼. Sioddart, 1 MoN. ft O. 192 ; Re^M ▼. Spry^ 
15 Jur. 1046. 

The case of 8eoU t. Walker, 2 E. & B. 665, 
was on an application to inspect. The case of 
TkomptoH ▼. Robam, 2 R. & N. 412, has more 
bearing. As to the books of Small & Addison, 
they are not open to the objection that their ex- 
istence is not shewn, though it is at least very 
doubtful whether they would contain eyidenoe 
agsinst the defendant on this claim. They may 
do so, but the affidaTit of the plaintiff does not. 
assert it, at least positiTely. Snongh howcTer 
is, we think, steted with regard to them to call 
upon defendant to answer what books he has in 
his possession relatiTC to the matters in dispute. 
Upon his affidaTit it will be seen whether the 
court should make further order ; but as to notes 
and other securities, the sffidaTit is no stronger 
than in Thompion v. Robso% where Bramwell, 
B., says, " It is necessary to identify the parti- 
cular document asked for." This affidavit does 
not assert the existence of any notes or securi- 
ties, but only that the plaintiff is informed and 
believes there are such. Pollock, C. B., says : 
** We cannot grant a rule calling on defendante 
to give a list of documents, which is a mere 
attempt to fish out OTidenoe to make a case.*' 

There is, however, an objection taken, and the 
fact is shewn in the first paragraph of the defend- 
ant's affiJavit The only affidavit produced on^ 
moving this role niii is an affidavit of the plain- 
tiff, which was filed and used in Chambers for the 
purpose of obtaining a summons similar to the 
rule now before us. How the plaintiff got this 
affidavit off the files on which it was placed in 
Chambers and produced it on moving this rule is 
not shewn, or rather it is not shewn that the 
court permitted it to be done. The rule itself 
does net disclose that it is drawn upon an affidavit 
which has been already used, and such has been 
the practice in our courts, and it is founded on 
the English practice. If, as it is stated in the 
defendant's affidayit, the summons was dis- 
charged, it is the more necessary that the atten- 
tion of the oonrt should be drawn to the fact 
that the rule was moved upon the original affi- 
davit. 

We consider this to be irregular, and though 
we have thought it better to examine the whole 
matter, indicating our views, so as to save par- 
ties the expense which might %ttend other 
applications aiming at the same result, we dis- 
charge this rule on the point of praotiee, and as 
it is on the ground of irregularity, with costs. 

• Bule discharged with costs. 
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AU, tbatvBdvOw. Stats., U. 0. oh. SI, im. Sn, a ibivlff 

!■ not eotlUad to poondtf* anlea Im Mteolljr kwim the 
wumejf due nnder th« writ la hti hands; iiotwlth«taiidiii|r 
that in oonwqiMDM of tha prMittn azarlpd hjr Mlrare of 
Mi proMrty the datedaat has paid ar otberwiM nettled 
thedeht. 

[O.P.,H.T.,28Tk.] 

T. Fkrgwton obtained a mle tM on behalf of 
the sheriff of Middlesex oalllng on the plainUff 
to shew cause why the order made by the Chief 
Justice of this oourt on the 7th of February of 
the present year, whereby it was ordered that 
the said sheriff should be disallowsd all pound- 
age claimed by him for proceeding on the writ of 
fieri faeiaa in this cause, should not be rescinded, 
on the ground that the sheriff is by law entitled, 
under the ciroumstanoes, to the said poundage, 
or to some part thereof, and to tax the same 
^against the plaintiff, and on grounds disclosed in 
affidavito and papers filsd. 

The affidavite referred to shewed, that the 
sheriff received an execution against the defend- 
ant's goods to levy for debt, interest and coats, 
$8,465 60 ; that the sheriff seised of the defend- 
ant's goods sufficient to satisfy the amount of the 
execution ; that after such seisnre, and without 
any sale by tlie sheriff, and without any money 
having been paid to the sheriff by the defendant, 
or made by the sheriff, the plaintiffs and defend- 
ant arranged the claim between themselves ; that 
the sheriff was requested to render a bill of his 
fees, which he did, malting the total $108 64, of 
which the poundage constituted $96 64; that 
the bill vras taxed and the poundage was allowed 
to the sheriff; that the arrangement made with 
the plaintiffs by the defendant was brought about 
by the pressure of the seiaure which the sheriff 
had made upon the goods so token. 

Downey shewed cause.— This whole question 
must be determined by the oonstmction to be 
placed upon the Con. State. U. C. ch. 22 ss. 270, 
271. The following cases shew that the sheriff, 
in such a case as this, is not by that statute en- 
titled to poundage, but only to such remunera- 
tion in the stead of poundage as shall be specially 
awarded to him : WinUre v. Tht Kingitan Per^ 
manent Building Society, Chy. Chamb. Rep. 276 ; 
.1 U. C. L. J. N. 8. 107 ; OiUeepie ▼. Shaw, \0 
U. C. L. J. 100. 

Robert A. Barrieen, with him Fergwon^ sup- 
ported the rule. 

The statute should not be so rigidly construed 
as it has been : the sheriff should receive his 
poundage after a levy has been made ; and, if 
necessary, section 271 should be read as appli- 
cable only to oases where there are different 
writs of execution in the hands of different 
sheriffs, ^hich would be giving effect to the pre- 
vious law when it is clear no change was intended 
by the consolidation, and would harmonize the 
two sections of the stetute : 

Alehin ▼. WeUa, 6 T. R. 470; Chapman ▼ 
^o«% 8 M. & W. 249 ; Morrie et aL y BouUori 
2 Chamb. Rep. U. C. 60 Tkomae t. Cotton, 12^ 
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U, C. Q B. 148; Broten v. Johtuton, 6 U. C. 
L. J. 17 ; Walk^ ▼. Fairfield, 8 U. C. C. P. 76 : 
MiUt V. Sarrii, 81 L. J. C. P. 861, 8. C 12 C. B. 
N. 8. 650 ; ColU ▼. Coaiti, 11 A. k E. 826; Cor- 
hett ▼. MeKmzie, 6 U. C. Q. B. 606 ; OateM ▼. 
Crooku. 8 0. C. E. 0. S. 286 ; Leeming ▼. Bager- 
man, 5 U. C. R 0. 8. 88 ; Wateon on Sheriff, 2nd 
ed. 1 10; 9 Tio. o. 66, a. 2, 8, Con. Stata. U. C. o. 2. 

A. Wilson, X, delivered the Jadgment of the 
eonrt. 

Aa the sheriff ia not an officer who at the com- 
mon law ia eptitled to reooTer any feea aa rema- 
neration for his serrieea, hia sole olaim to them 
being baa^d on positiTe enaotment, we must see 
whether he has clearly made ontliis right to the 
amount he demands,' for the harden of establish- 
ing them is npon him, before we can rescind the 
present order which disallows this ponndage. 

The whole legislatire prorision is contained in 
the two sections of the C. L. P. A., ch. 22, sees. 
270 and 271. Sec. 270 provides that, 

" Upon any execntion against the person, lands 
or goods, the sheriff may, in addition to the sum 
recovered by the jadgment, levy the poundage, 
fees, expenses of execution, and interest upon 
the amount so recovered from the time of enter- 
ing the judgment. *' 

Sec. 271 provides that, 

•• In case a part only be levied on any execu- 
tion against goods and chattels, the sheriff shall 
be entitled to poundage only on the amount so 
levied, whatever *be the sum endorsed on the 
writ, and in case the real or personal estate of 
the defendant be seized or advertised on an exe- 
cution, but not Bold by reason of satisfaction 
having been otherwise obtained, or from some 
other cause, and no money be actually leried on 
such execution, the sheriff shall not receive 
poundage, but feea only for the services actually 
rendered ; and the court out of»whioh the writ 
issued or any judge thereof in vacation may allow 
him a reasonable charge for any service rendered 
in respect thereof in case no special fee be as- 
signed in any table of costs." 

Since the caae of AUhin v. WeUt it haa been 
settled that after a levy haa been made by the 
sheriff he is enUtled to the poundage, although 
no sale is made, and further proceedinga are 
stayed, in consequence of a compromise between 
*5* P^rtiw- That decision waa made upon the 
29 Blis. c 4, which provides that the sheriff shall 
receive hia poundage "on the sum he shall levy, 
extend and deliver in execution ;" and this 
•• levy," as ia said by counsel in Bolmn v. Sparket 
(12 C. B. ,) may be either actual or constructive ;" 
for the money is Considered to have been levied 
by xthe sheriff when he enters upon the posses- 
sion of the goods, and by the compulsion of the 
levy the defendant has been compelled to pay 
the debt;" Chapman v. Bowlbg, .8 M. & W. 249. 
Until a seisure haa been made the sheriff i^ not 
entitled to poundage; therefore, when the debt 
18 paid to him without a seizure he cannot claim 
poundage : in such a case there has been no levy 
made— (?raAam v. OrUl, 2 M. & S. 296 ; ColU 
▼. Coat€9, 11 A & B. 826, either actual or oon- 
atmctive. 

A seizure, however, ia not properly a levy : it 
doea not become a levy until the goods seised 
have been turned Into money: MUu v. Harrit, 



12 G. B. N. 8. 668; Drewe v. Laxnam, 11 A. 
& E. 629. 

But this ^oney, as before mentioned, need not 
be made by a sale of the debtor's goods by the 
sheriff: he may so make the money, but he need 
not actually do so : if he bring about a {payment 
or settlement of the debt by reason of the com- 
pulsion of his seizure, he is held under the statute 
of Elisabeth to have levied the money ; and if a 
statute make no difference between an actual and 
constructive levying of the money, he will still 
be entitled to his poundage in that caae ; but if 
it do make such a difference, we must of course 
give effect to the prorision, however hard it may 
bear against the officer, who haa practically 
done all or nearly all the duty, and incurred all 
or nearly all the responsilHlity to have earned 
his compensation. 

Now our statute, after providing generally for 
poundage in every case in section 270, provides 
that in cases where a part only of the debt has 
been leried, the sheriff shall be entitled to his 
poundage on the amount ao levied ; which was a 
needless enactment, aa thia haa alwaya been the 
law; and then it provides, as before stated, that 
" in case the real or personal eatate of the defen- 
dant be eeisud or advertiaed on an execution, but 
not told by reaaon of aatisfaction having been 
otherwise obtained, or from some other cause, 
and no money be actually levied on such execu- 
tion, the sheriff ehall not receive poundage, &o." 
Now this enaotment does in our opinion estab- 
lish a distinction, which before that time did not 
exist, between an actual and a constructive levy, 
and makes a special provision for those cases in 
which a mere seisure is. made, but which are not 
followed by a sale, and where no money is actu- 
ally levied. When the money ia actually leried 
the sheriff may levy hia poundage: when the 
money is not actually leried the aheriff cannot 
levy or demand any poundage, although he may 
have seised, but he shall «* receive fees only for 
the services actually rendered." 

In the present case the sheriff seized, but he 
did not sell ; nor did he actually levy any 
money : we have only, therefore, to declare that 
he is directly within the special provision we 
have just referred to, and, in the language of 
the act, that he " shall not receive poundage." 
It is of no practical value to follow this fur* 
ther, and to aay that the present reading of the 
law has probably arisen from an unintentional 
oversight in the work of consolidating, for we 
must accept the law as it stands. If it were not 
an intentional alteration, the legislation will 
no doubt, if it be thought to be expedient, 
amend the law. 

Most of the decisions in our own courts to 
which we were referred were made upon the law 
aa it stood before the consolidation, and are 
therefore inapplicable, as are alao all of the 
Engliah authoritiea. The other cases to which 
we were referred, and which have been decided 
since the consolidation, and when the attention 
of the court was called to the change which had 
been made in the law, have ended in the same 
manner aa the present one, adversely to the 
sheriff, and therefore the rule will be discharged 
with costa. 

Bule discharged irith ooata. 
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(JBqportai ty Rohm A. Habmkw, Bio, ABTMir«(>X«».) 

Bm. MX, mu. BoLLo ▼. Bbabd. 

Mtmieipti JM U hMtm Jtt^DiBqmili/lMUm 
** "• e to wMeh <tegtia<t^fartion - ' 



VriMi* U WM ihowii tlMt the flm of »bkh 
A member dealt In eoel and woed, and during the yenr 
1804 rappUed lavf» qowititlee «f botk eoal and vood to 
the OorpoiatlDO of the atj of Toraatoi mitbovt aaj f 
nngement as to price or terme of pajawni, eold la the 
ardin ty eonree of bnaineei, the price of whkh was nn- 
paMat thettmeof theeleeUoBof dvfrodanttotheolloe 
of oovncUaaB Ibr oae of the warda of the dly, he was 
hdd dliqnaUfled af beins a perwm havli« by hlmsslf or 
jartners or partner an inteiost hi eoatraets with or In 
behalf of the eorporatlOB. 

So where It was shown that ftw a snaU portion, vta^tsn tons 
of eoal, there was a tender made by the firm in 1804, 
which had beon aeeopted by the corporation, andtheprioe 



remained nnpeld at the tine of the abet 

iThere It was shown that theprke was paid 
took his seat, he was sUll Mrfto be dlaqnalMlcd. the dls- 
qnaliaeatlonhaYlnc rehttlon to the time of the eleetfan, 
and not merely to the time d the aeeepCanoe of eAca. 

Partlee are not to be dlsconiafid from brloglnff eaess of 
ler the notke of the 



dUqnaUlleatlon under the notloe of the proper trtbonais 
ibr the trial of sneh qwetloas at the peril of hating to 
loee the ooeti necssaarily laonrrsd, even If tUBOmttoL 
Therefoie In a oaoe where It was qnlto apparent that 
defendant had acted In mod tilth, yet being held to be 
dlsquaUfled, oosts were giren against him. 

[Omnmon Law Otemben, fob. 8» 186ft.] 

The relator eomplained- that George T. Beard, 
of the city of ToroDto, in the ooanty of York, 
general merobant, had not been duly elected, 
and had unjoatly usurped the oiBoe of ooancil- 
man jTor the ward of St. James, in the eitj of 
Toronto, in the ooanty of York, under the pre- 
tence of an election held on Monday and Tnes- 
dajr, the 2nd and 8rd days of January last, at 
the Police Court, in the said ward of 8t James, 
in the said city of Toronto ; and declaring that 
he the said relator had an interest in the said 
election as a candidate, showed the following 
cause why the election of the said George T. 
Beard to the said office should be declared in- 
valid and Toid. That the said George T. Beard 
was not at the time of the said election qnatifled 
to be a councilman and member of the corpora- 
tion of the said city of Toronto, in this, that 
before and at the time of the said election be 
had, by himself, partners or partner, an interest 
in a contract or contracts, with or on behalf of 
the corporation. 

The statement was snstained by the affidaTit 
of William Hewitt, of the city of Toronto, hard- 
ware merchant, wherein he swore that he was a 
' householder entitled to TOte at thd election of 
aldermen and councUmen for the ward of St. 
James, in the said city of Toronto. That as 
such he voted for aldermen and cooncilmen for 
the said ward at the election holden on Monday 
and Tuesday, the 2nd and 8rd days of January 
last That George T. Beard was elected one of 
the council men for said ward at said election. 
That be did not Tote at said election for the said 
George T. Beard. That the said George T. 
Beard was not, as deponent was informed and 
believed, qualified to be elected a councilman 
and member of the said corporation, in this, that 
the said George T. Beard had, as deponent was 
and verily believed, at the time of the election, 
by himself, his partners or partner, an interest 
in a contract or contracts with or on behalf of 
the corporation of the said city. That the said 



Gooraa T. Beard waa befbre and at the time of 
the said election a member of the firm of ** Joaboa 
Q. Beard & Sons," wood and coal merchants and 
stove mannfaotorera, in the said city of Toronto. 
That the said Joaboa G. Beard, the senior mem- 
ber of the said firm, it, so fur as the deponent 
oonld ascertain and verily believed, a lessee of 
the said corporation of the city of Toronto, 
under a lease from the said corporation, dated 
16th January, A.D. 1849, for the term of 21 years, 
of Lota Nos. 2 & 8, on the east side of Chnroh 
street, in said ei^, of an annual rental of sizty- 
two pounds, which said lease deponent was in- 
formed and verily believed oontaina the usoal 
covenant to pay rent to the said oorporation. 
That the said J* G. Beard, the senior member of 
the said trm, is, as far as deponent oonld asoer- 
tain and verily believed, also a lesaee of the 
corporation of the city of Toronto, under a lease 
from said corporation, dated 18th April, A.D. 
1868, for the term of 21 yeara, of a water lot to 
the sonth-eaat of the City Hall, on Bsplanade 
Street, in the said city, at an annual renul of 
$146, which said lease, deponent waa informed 
and verily believed, contains the us^al covenant 
to pay rent to the said corporation. That the 
bosioees of the said oo-partnership, of which tho 
said George T. Beard is a member, ia, as depo- 
nent was informed and believed, carried on upon 
the parcel of land last described. That the said 
firm of Joshua G. Beard k Sons had, as depo* 
nent was informed and verily believed, before 
and at the time of the said election, a contract 
or contracU with the said corporation for the 
delivery of a large quantity of coal to the New 
Gaol in and for the said city, and for the use of 
the St Lawrence Hall in SMd city. That the 
said George T. Beard received, as the deponent 
was informed and verily believed, on the ISth of 
January last, since said election, from said cor* 
poration, for an^on account of the contract or 
contracts last mentioned, the sum of $1,609 09, 
shown in the books of the said corporation, aa 
follows :— 

Goal, &o,<for Gaol $1,522 84 

Coal for St Lawrence Hail. 80 75 
Culvert and gratings 6 50 

$1,609 09 
Joshua G. Beard, the senior member of the 
firm of ** Joshua G. Beard k Sons," in answer, 
made oath, — That be is the lessee from the cor- 
poration of the city of Toronto, of Lots Nos. 
2 & 8, on the east side of Church ^Street, in the 
said city, under a lease from the said corpora- 
tion to deponent alone, dated the 15th day of 
January, in the year of our Lord one thousand 
eight hundred and fifty-nine, at an annual 
rental of sixty-two pounds, for the term of (brUr- 
two years. That the said firm of Joshua G. 
Beard k Sons h%» no interest whatever in the 
said lease or in the property therein oontained ;. 
but the same is deponent's own private individual 
property, unconnected in any way with the sitid 
firm or the said partnership business. That 
deponent holds no lease from the said corpora- 
tion dated the thirteenth day of April, in the 
year of our Lord one thousand eight hunired 
and sixtv-three, of land to the son^-east of tho 
Gitv Hall ; but is lessee of the said corporation 
under a lease from the said corporation to depo- 
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nent alone, dated the thirteenth day of April, in 
the year of onr Lord one thonaand right hundred 
and rixty-three, for the term of twenty-one 
years, of a water lot direetly aonth of the said 
Gity Hall, at an annual rental of one hundred 
and fifty-six dollars. That the husiness of the 
said firm of Joshua 0. Beard k Sons is oarried 
on upon a lot to the east of the said City Hall, 
of whieh deponent is the owner in fee simple, 
' where his ooal and wood yard and office are 
situate, and not upon the said lot oontaioed in 
the lease last herein mentioned, but a few loads 
of coal and wood have, by deponent's permission, 
been landed at the wharf on the said lot That 
the said lot of land last mentioned was leased by 
deponent from the corporation for his own use 
alone, and without anr pre^ous arrangement of 
any liind with the said firm in connection there- 
with. That there has ncTer been any agreement, 
▼erbal or written, between deponent and the said 
George T. Beard, or between deponent and any 
member of the said firm, relating to or in any 
way connected with the said lot of land last 
herein mentioned or the lease thereof. That 
being in bad health, deponent has been unable 
to attend regularly to business during the last 
nine mouthy 

Defendantmade oath, that is he a member of the 
firm of Joshua G. Beard & Sons, carrying on busi- 
ness as wood and coal merchants and stove manu- 
facturers in the said city of Toronto. That during 
the year one thousand eight hundred and sixty- 
four, the corporation of the city of Toronto pur- 
chased from the said firm a large quantity of 
coal for the use of the New Gaol and of the St. 
Lawrence Hall, in the sud city of Toronto ; but 
that as to all, except ten tons of the said coal, 
there never was any oontract or arrangement 
whatever, either as to the price, quantity, or 
terms of payment; but the same was ordered 
by the chai^an of the Gaol board of the said 
corporation, without any prerions notice to the 
said firm, and furnished by the said firm as they 
might have been ordered ftrom and frimished by 
any other coal merchants in the said city. That 
as to ten tons of the said ooal, lenders for that 
quantity of coal were advertised for by the said 
corporation, and the said firm having sent in a 
tender, the same was accepted, and the said firm 
furnished the said coal in the month of Septem- 
ber last That no terms of payment were ever 
agreed upon therefor, nor any contract, verbal 
or written, entered into with the said corpora- 
tion relating thereto, except as aforesaid ; but 
the sf id tons, as well as all other ooal supplied 
during the said year one thousand eight hundred 
and sixty-four, were supplied before the first day 
of December last, and were to be paid for on 
delivery or demand, and was not paid for in full 
until the thirteenth day of January last, only 
because payment was not sooner required. That 
on the said thirteenth day of January, and be- 
fore deponent was sworn in or took his seat as a 
member of the couqcit, which he did on the six- 
teenth day of the said month of January, the 
said firm was paid in full for the said eotX by 
the corporation of the year one thousand eight 
hundred and sixty-four, and he, deponent, had 
not, when he was so sworn in and took his seat, 
nor had the said firm, any claim whatever against 
the said corporation on account thereof, nor had 



any dispute ever arisen between the said firm or 
deponent and the said corporation relating to 
the said coal. That the sum of five dollars and 
fifty cents mentioned in the eleventh paragraph 
of the affidavit of Mr. Hewitt, was a payment 
for goode ordered by the said oorporation firom 
the said firm, in the year one thousand eight 
hundred and sixty-^hree, without any contract 
or agreement whatever, and not paid for before 
only because such payment was not sooner de- 
manded. — The affidavit of defendant was, in all 
material parts, corroborated by the affidavit of 
Charles Shall, book-keeper in the employment 
of Joehua G. Beard & Sons. 

RoUrt A, Harriton, for the relator, contended 
that the word *' contract," as used in the Con. 
SUt U. C. cap. 64, sec. 78, is to receive a liberal 
interpretation; that it has been held to extend 
to leases fh>m the corporation {Reg. ex rel. Stock 
T. Davit, 8 U. 0. L J. 128 ; Reg, ▼. Tork, 2 
aB.847;flbi/MOfiv.i2Mufy,12M.AW.844; THa 
Queen v. Francie, 18 Q. B. 626), and to all cases 
where goods have been supplied to or work done 
for the corporation, the price of which is unpaid 
at the time of the eleoUon (Reg, «k rei. Mowe v. 
JfiUer, 11 0. C. Q. B. 466; Reg, ex rel. Bland 
▼. f^9% 6 U. C. L. J. 46 ; Rtg. ex rel, Davie v. 
Carruthere, 1 U. C. Pr. B. 116), and that where 
goods have been supplied without pnoe agreed 
upon, there Is, of anything, greater room for 
holding the case within the Act than if the goods 
were supplied at fixed prices, for opportunity 
would otherwise be given to the seller to procure 
the acceptance-of goods not before aocepted, or 
to procure for them, if accepted, greater prices 
than their real value {Th.) 

0, Ro^inean, Q 6., argued that no Interest on 
the pari of defendant was shown in the corpora- 
tion leases, and that as to the supplies of coal 
and wood, they were not matters of contract 
so as to work a disqualification. But admitting 
the latter to be so, he contended that the dis- 
Qualification related not to the time of the elec- 
tion, but to the time when the relator took his 
seat. That Reg, ex rel, Davie v. Carruthere was 
deeided under Stat 16 Vic cap. 181, which 
enaeted that *< no person baring, by himself or 
partners, any interest or share in any contract 
with or on behalf of the township, county, ril- 
lage, town, or city in whiA be shall reside, shall 
be qualified to be, or be eleeted, alderman or 
conneilor for the same in any ward therein; 
whereas the present Act simply prorides •* that 
no person hiring, by himself or his partners, 
an interest in any contract with or on behalf of 
the corporation, shall be qualified to be a member 
of the council of a corporation (sec. 78.) He 
urged that no person elected becomes a member 
of the council till acceptance of office (eeo. 180) ; 
and that when defendant aocepted office, in that 
case his disqualification was removed. 

Robert A. Barriean, in reply, pointed out, that 
bv sec 7 of the Act, the poisons qualified to be 
elected mayors, members of a ooundl. &a, are 
snch residents, ftc, as are not disqualified under 
the Act, and have at the time of the election the 
roquirite property qualification. That there could 
be no qualification at the time of the election if 
there were then an existing disqualification, and 
that an interest in a contract is by the Act ex- 
pressly declared a disqualification; that by eleo- 
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tion the party elected became a raenber of the 
ooaooil tfi pou€ if Dot ta stte ; and that reading 
sec. 78 of the Aot bjr itself, the words •* member 
of the ooanell," were not to Beoelye the narrow 
constmetlon for whieh defendant contended, bat 
rather a broad and liberal oonstractlon, in nnison 
with the object and spirit of the law, which is to 
secure independent, honest, and Impartial men 
for the sitnations of public tmst created by the 
Act (See PowiU y. BrtuUe^, 11 L. T. N. 8. 602.) 

HAOAmrr, J.^This la a summons In nature of 
a quo worraiiio, calling en Oeorge T. Beard to 
show by what authority he dalms the office of 
councilman for the ward of St James, Toronto. 
The election was held on the 2nd and 8rd of 
January, and Mr. Beard was then elected. The 
objection is wholly to his qualification, vis., that 
before and at the time of election he had, by 
himself or his partuera or partner, an Interest in 
a contract with the city corporation. It is sworn 
on the pert of the relator, that Beard is a mem* 
ber of the firm of J. G. Beard & Sons. That 
the senior partner, J. 0. Beard, is a corporation 
lessee of land on which the partnership business 
was carried on. In reply it Is sworn that the 
partnership, as such, had no interest whateyer 
in the leasehold premises; that only a small 
portion of the promisee was occasionally used 
for landing coal and wood ; the business being 
actually conducted in other premises, and that 
the defendant Beard had no interest in the lease* 
and no agreement existed with the leasee re- 
specting same or the rents or coyenanta. 

No doubt a corporation lessee Is disqualified, 
but nothing appears to me in this case in any 
way to connect defendant with any obligation, 
intereet, or contract under the lease, and this 
oljection, I think, wholly fails. The remaining 
one is more serious. It appears that defendant's 
firm dealt in coal and wooa. and during the year 
1864, supplied large quantities of both coal and 
wood to the corporation, as defendant swears, 
without any arrangement as to price or terms of 
payment ; and in ordinary course of business, 
for a small portion, ris., ten tons, a tender by 
defendant's firm had been accepted. No written 
or other contract, exoept the contraot Implied by 
the relator of yendor or purchaser, existed. All 
the coal was supplied before the 1st of Decern* 
ber, and was to be paid for on ddiyery or de- 
mand, and was not naid for in ML until the 18lh 
day of January, 1866, only because payment 
was not sooner required. Defendant sweara that 
on that day, being after hia election bui before 
he had Ukea his aeat, the unpaid balance was 
paid by the coyporation in fbll. It would seem 
that the payments made to defendant's firm, in 
January, amouoted to oyer $1,600. 

I think I am bound to hold that a claim against 
the corporation for the price of goods sold, work 
and labour, fte., comes cleariy within the words 
of the statute disqualifying any person baring, 
by himself or his partners or partner, an In- 
terest in any contract with or on behalf of the 
corporation. I think this point has been ex- 
pressly decided before now. The case of Cat' 
ruthert 2 U. C. Pr. R., which was for work done, 
is hardly distinguishable. I do not, howeyer, hee 
. how there can be any doubt on this question. 
The object of the Act was to keep from the 



eoundl board any person haripg any interest in 
procuring the corporation fbnds to be applied ia 
satlsffiog any claims he might haye against them 
for payment The yendor of goods, as a general 
rule, has a marked interest In obtaining prompt 
payment, ftc, and yery many cases arise la 
which It Is all-important to the publio interest 
that perfectly unbiassed councillors should de- 
cide on the amount when the price is not fixed ; 
on the acceptance or rejection of inferior goods 
or imperfect workmanship ; or claims for ser- 
rices of doubtful existence or uUlity. 

The word « contraot " is of wide signifioance, 
and I think olearly embraces a ease like the 
present But Mr. Robinson, for the defendant, 
argues with much foroe and ingenuity, that e?ea 
if defendant were disqualified for the aboye 
reason when elected, the o|>Jeotion was wholly 
remoyed before he^took his seat in the new 
council, yii., on the ISth of January, a day prior 
to the earliest lawful assembling of the new 
counoiL He points out that, in the earlier Acts, 
the words are that *< no disqualified person shall 
be elected," &c. The last Aot goyerning this 
case is Con. Stat U. 0. cap. 54, sec. 78, which 
differs from the preceding Acts, that no dis- 
qaalified person ** shall be qualified to be a 
member of the council of the corporation ;" and 
the argument Is, that this points not to the time 
of election, but to becoming a member, or, in 
other words, taking a seat In the new council. 
And Mr. Robinson urges here, that Mr. Beard 
wholly ceased to be a contractor, or to haye any 
claims, before the new council had any legal 
right to meet or act as such. But the last sU- 
tute says, in sec. 70. ** the persons qualified to 
be elected mayors, members. .&o., are such resi- 
dents of the county within which, &o., as are 
not disqualified under this Act, and have, at the 
time of their election,* property,"&e. Then, the 
disqualifying clause, sec. 76, declares, amongst 
other disqa&Ufylng clauses, '* that no person 
having, by himself or his partners, any interest 
in any contract, &o., shall be qualified to be a 
member." First, we hare a declaration that the 
persons qualified to be elected sre those not die- 
qualified under the Aot Next, we have a list 
of the disqualifications which prevent persons 
becoming members of the counoll. I feel no 
doubt whatCTer that it Is at the time of the elec- 
tion that the disqualification or disqualifications 
of the candidate is to be considered. He is then 
either a qualified or a disqualified person for the 
suffrages of the electors. I should bold the same 
opinion if I had nothing but the 78rd section to 
guide me. To refer the qualification to the time 
when the person electel might actually take his 
seat at the council board, woold be, in my Judg- 
ment, wholly at yarianoe with the spirit of the 
Aot of Pariiament, and fhtal to the usefulness of 
this very wholesome pro? islon as to disqualifica- 
tions. 

In the present case we may possibly regret 
the result from a conviction of the apparent 
good faith of the whole proceeding. We may 
be satisfied that the disqualification was wholly 
accldentel, and that Mr. Beard might as readily 
have settled with the'^oorporation and removed 
all objections before the election as after. But 
the role must not be infringed ; the election 
I must be set aside, and a uew elecdoa had. 
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I nnwiUingly feel eompelied to make defendant 
pay oostfl. But I think I oannot weaken the 
effect of this wholesome prorision bj dieooarag- 
iog parties from bringing a ease ef disqnalifioa- 
tion nnder notloe at the peril of haying to lose 
the eosts neeeasarily incnrred. The defiendant 
might haTO diselaimed, and saved farther ex- 
penses. He most he unseated, with costs. 

Order aoeordingty.* 



Thi Qubix ox TBI BU.ATI01I OF Bu«a T. Shitk^ 

Cbn. Slat XT. a cop. 54, «ee. 7S— /luaifwic* agen^Nei dit 
quailed to be member qf COy Oarporatiim. 

Aa mgjtfoX of an Inraruioe eompMisr $4dd by nlwry or oom- 
mlnioii, who both beftn« ud sine* tb« last nraDldpal 
elaetton io th« Olty of Toronto had, oo behalf of hia eom- 
pany, effected Insnranoea on WTeral pablk buUdlnga, the 
property of the Oorpointlon of the City of Toronto, and 
on WTeral common eehool bnfldinga within the city, and 
who at the time of the eleetion had himaelf nated two 
tenementa of his own to the Board of School Tnuteet ftr 
eommoc Mhool pnrpoeee, kdd not to be ** a person having 
by bImMlf or his partner an interest In any qontraet with 
or on behalf of the Oorporation,'' and so not disquallfled 
under a. 78, of Con. Btat U. 0. cap. 64, to be and become 
an alderman f»r a ward within the dty at the last anni* 
dpal eleetion. 

[Obmmon I*w Chambers, Yeb. 11, 1865.] 

The relator complained that James E. Smith, 
of the City of Toronto, in the County of York 
aforesaid, one of the ITnited Counties of York 
and Peel, merehant and Insurance agent, had not 
been duly elected and had uignstly usurped the 
office of Alderman for the Ward of 8t. John, in 
the said City of Toronto, under tiie pretence of 
an election held on Monday and Tuesday, the 
second and third days of January, in the year of 
oi)r Lord one thousand ei^ht hundred and sixty- 
fiTc, in and for the Ward of St. John in the said 
City of Toronto ; and declaring that he the said 
relator had an interest in the said election as a 
candidate, shewed the following causes why the 
election of the said James B. Smith to the said 
office should be declared inyalid and void. 

Ist That the said James E. Smith at the time 
of the said election was disqualified in this, that 
he had at the time of the iM^d election an interest 
in contracts with the corporation of the City of 
Toronto, effected with the said corporation by 
him, the said James E. Smith, as agent of the 
Imperial Insurance Company, for the insurance 
against loss by fire of certain buildings, houses 
and tenements, the property of the said corpora- 
tion, all of which were subsisting at the time of 
the said election and still are subsisting contracts; 
and the said James £. Smith as such agent of 
sud insurance company being paid by such 
company by commission or salary proportionata 
to the amount of risks for yaluable consideration 
in that behalf, secured by him for the said insur- 
ance company or otherwise to the same effect. 

2nd. That the said James E. Smith, since said 
election, had become disqualified to hold the said 
office in this, that he has an interest in contracts 
with the oorporation of the City of Toronto, 
effected since said election with said corporation 
by him, the sidd James B. Smith, as agent of the 
Imperial Insurance Company, for the insurance 
against loss by fire of certain buildings, houses 

* As to eoets, see Rig, tp rd. OhaHu t. Xsiote, 2 U. G. 
Cham. R. 177, Bnms, J. ; Beg. car ret Bawke t. BiUL 2X3.0, 
Chun. K. 187, SnlllTan, J. ; J2^. es 7«K. DOUm t. M^Neitt, 
6U.aaP.197,lIaeaii]a7,O.J. 



and tenements, the property of the said oorpora- 
tion, the, said James £. Smith being paid by 
said company by commission or salary propor- 
tionate to the amount of risks for Taluable con- 
sideration in that behalf, secured by him for the 
said insurance company or otherwise to the same 
effect. 

8rd. That the said James E. Smltii at the time 
of the said election was disqualified in this, that 
he had at the time of the said election an interest 
in contracts with or on behalf of the corporation 
of the City of Toronto, eflfeeted with or on behalf 
of the said oorporation, or the school trustees of 
the said City of Toronto, by him, the said James 
£. Smith, as agent of the Imperial Insurance 
Company for the insurance gainst loss by fire of 
certain schoolhouses and appurtenances in the 
siud City of Toronto, all of which oentraots were 
subsisting at the time of the said eleetion and 
still are subdstiag contracts, the premiums 
therefor being paid directly or indirectly by the 
oorporation of the said City of Toronto ; and 
the said James E. Smith being paid by said 
company by commiseion or salary proportionate 
to the amount of risks for Taluable consideration 
in that behalf, secured by him fbr the said insur- 
ance company or otherwise to the same effect. 

4th. That the said James B. Smith at the time 
of the said election was disqualified in this, that 
ho at the time of the said election had an interest 
by himself or his partner or partners in a con- 
tract or contracts with or on behalf of the oor- 
poration of the said City ef Toronto, or the 
school Trusteee of the said City of Toronto for 
the leasing or renting by him the said James £. 
Smith, his partners or partner, of two houses on 
Centre Street in the said City of Toronto, us^ 
as schoolhouses in said city, the rent therefor 
being paid directiy or indireotiy by the corpora- 
tion of the said City of Toronto, and the said 
contract or contracts being subsisting at the time 
of the said election and still subsisting. 

The relator made affidarit that he is a rerident 
fireelK4der in the City of Toronto, baring real 
estate suffieient to entitie him to beoome an 
alderman of the council of the corporation of 
the said oity. That he was a candidate for the 
office of alderman for the Ward of St. John, in 
the said City of Toronto, at the last municipal 
election, holdea in and for the said ward in said 
dtj on Monday and Tuesday, the second and 
third day of January last past That Robert 
Moodle, of the said City of Toronto, innkeeper, 
and JasMs £. Smith, of the said City of Toronto, 
inershaat and insurance agent, were also caudi- 
dales at said eleetion in and for the said office of 
aldermen in and for the said ward. That aooord- 
ing to law the said ward was and is entitled to 
be represented in the council of the said city by 
two i^dermen and two oouncilmen. That at the 
dose of the said election the Totes for aldermen 
in said ward stood as follows i 



Bobert Moodie 

James £• Smith.... 
John Bttgg 



i...» .•••••••• • 



685 
668 
888 



That the said Bobert Moodie and James B. Smith 
were thereupon declared duly elected as alder- 
men for the said ward, and haTC slnee accepted 
the said office. That the said James E. Smith 
was before and at the time of tke said eleetion a 
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n«mber of the firm of J. B. Smith & Co., whole- 
sale deelera in the amid City of Toronto. That 
the teid Janiet E. Smith wm hefore end at the 
time of the said eleotion, and etUl ia an agent 
for the Imperial Inraranee Company for the por- 
poee of aooepting riske for and on hehalf and in 
the name of the said eompanj againet fire, on 
honeee and other teneaenta. That the aaid Jaa. 
£. Smith was also, as deponent was informed and 
Torily helloTed, hefore and at the time of the 
B^d eleotion the owner by himseif, his partners 
or partner, of two houses sitaate on Centre 
Street in the s^d eity before and at the tioM of 
the said eleotion, rented for sohool pnrposes In 
said eity as hereinafter mentioned. That the 
said James B. Smith was, as deponent was In- 
formed and ferily believed before and at the time 
of the^sald oleeaon, and still is paid for his 
ierriees as agent of the said Insaranee eompany, 
by salary or oommisslon, In proportion to the 
nnmber of risks seenred by him for Talnable 
eonsideration in that behalf for said innuranee 
eompany or otherwise, to the effeot last mention- 
ed. That the said Jas. B. Smith aeting as agent 
for the B^d Insnranee eompany, has iadooed 
the said oorporation to insure against loss by 
lire with said insnraneo eompany the following 
publio buildings and personal proper^ of the 
oorporation of the said olty, for the amounts and 
at the rates and for the premiums undermen- 
tioned: 



Crystal Palaoe ^ $8,000 at 20s fSO 00 

House of Reftige..^ 4.000 at 12s. 6d. 26 00 

New Gaol 0,000 at 12s. Od. 87 60 

St Lawrenoe Hall 

and Aroade 8,000 at 12s. 6d. 60 00 

Furniture In City 

HaU 2,600 at 16s...... 18 76 

$28,600 "^1 26 

That all the said Insuranees had been, as deponent 
was Informed and Terily believed, elfooted bj the 
said James E. Smith with the said oorporation 
during the months of November, Deoember and 
January last past ; and that as deponent was In- 
formed and verily believed, reoelpts for premiuoBS 
paid were, at the times of payment of premiums, 
given by the said James E. Smith to the sud 
oorporation. That the said James B. Smith, 
aeting as agent for the said insnranee eompany, 
Indueed the said oorporation, or the board of 
sohool trustees for the City of Toronto, to Insure 
against loss by fire with him, the said James B. 
Smith, on behalf of the said insuranoe eomnany, 
the following oommon sohoolhouses in said ei^ 
for the amounts and for the premiums under- 
mentioned : 

Amoont. 

Palaoe Street Sohool ~ 

Qivens Street Sohool 

Additional Building of Lou- 
isa Street Sohool 

George Street Sohool 



«6,000 ... $68 76 



2,000 



12 60 



$8,900 ... $71 26 
That poUoies for said insnranoes last mentioned 
were, as deponent was informed and verily 
believed, issued by the said James B. Smith to 
the said sohool trustees, or to the said oorpora- 
tion, before the said eleotion, and were subsisting 



at the time of the said eleetlott and are still sub- 
sisting. That the amount of sueh premiums 
last mentioned, together with other expenditure 
Inoidental to the eommon sohools aforesaid, are 
as deponent was. Informed and verily believed, 
direotly or indireetly, paid to the. said James B. 
Smith by the said oorporation of the said City 
of Toronto. That the houses menUoned In para- 
graph ten of his affidavit are situate on Lot No. 
41, on the west side of Centre Street in the said 
City of Toronto. That the said lot last mention- 
ed, aooording to the books of the Begistrar of 
deeds In and for the said City of Toronto, Is 
(cubjeet to a mortgage thereon for the sum of 
£800) the property of the said James B. Smith. 
That the rental paid for the use of said houses 
on said lot last mentioned Is $140 per annom, 
being In deponent's opinion much more than the 
foir value thereof; and that said rent was, as. 
deponent was informed and verily believed, 
direotly or indirectly, paid by the said corpora- 
tion of the said City of Toronto. 

Eobert A. JTorrMOfi, for the relator, moved, 
upon reading the statement and affidavits filed in 
support of the same, together with the reoogni- 
lanoe of the relator and his sureties therein 
named, and the same being allowed as sufficient 
for an order for a writ of summons to issue 
calling upon the said James B. Smith to shew by 
what authority he, the said James B. Smith, now 
ezerelses or ei^oys the office of alderman for the 
Ward of St Johns in the City of Toronto. Mr. 
Harrison submitted that the defendant was in 
law disqualified as baring an Interest in the 
ezistenee or oontlnuanoe of oontraots with or on 
behalf of the corporation, and so within the 
letter and the spirit of see. 78 of Con. Stot. U. 
C. cap. 64. He contended that the eril contem- 
plated being erident and the words used general. 
The act should be construed so as to extend to 
all oases that come within the mischief, and 
argued that this case was one clearly within the 
mischief of the act He reforred to Tbwtfy v. 
White, 6 B. & C. 126, 181 ; Beg. ex rel. Armor 
V. Coeie, 8 U. C. L. J. 200. 

HA04mTT, J., baring taken time to consider, 
held that Jas. B. Smith was not, upon the facts 
stated, to be deemed '* a person baring by him- 
self or his partner an interest In any oontraot 
with or on behalf of the corporation," within the 
meaning of the statute, and so refosed the order. 

Order refused. 



Rbo. nz ssft. Geatsox v. Bill. 
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Hm powar of a Jiidg* ondMr ■. 198 of tbt Xunteip*! loatlto- 
tloiis Aet n to tiM tamo of a mo wotrrcmlo •ammoiM to to 
bo oxorotood upon m rolotor nowins reooooAblo sroandi 
tbr mppoolDg that tho oteotkm wm not logol, or wao not 
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thoroat was not duly oUetod; but whoro tho rdator ad- 
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to tho loffility of tho olootfcm or tho ooodnot of It, oon- 
toDting himoolf with attaeklns the deelaratloa of qnalifl- 
■aOoo oahooqwently awdo hytto caadtdato, tho writ waa 



[Ooaiinon Jmw Ghambon, ffbbriiarj 18, 1866.] 

The relator complained that Bobert Bell, of 
the ottv of Toronto, painter, had not been duly 
elected to, and had u^ustly usurped the office of 



Maj, 1866.] 



LAW JOURNAL. 



[Vol. L, N. S.— 181 



Sleotion Cuae.] 



Rm. kx bkl. Gratson «. Bbll. 



[C. L. Ch. 



eonnoilman for the ward of St. Andrtw, In the 
•aid city of Toronto, nnder the pretenoe of an 
eleoUon, held on Monday and f oeeday the second 
and third days of January, 1866, at the e^d 
ward of 8t Andrew, in the eaid city, and 
deolaring that he the said relator had an interest 
in the said election, as an elector in the said 
ward, who gave hia Tote at the said election, 
shewed the following causes why the said elec* 
Hon of the said Bobert Bell to the said office 
•honid be declared invalid and Toid<— 

let That the said Bobert Bell has not, and 
at the tiue of the said election had not the 
neoeasary property qnalification as a freeholder 
for election as oonacilman, for the reasons fol- 
lowing, namely: that at the time of the said 
election, and the making and subscribing the 
declaration required by the 176th section of the 
64th chapter of the Consolidated Statutes of 
Upper Canada, the said Bell was not the pro- 
prietor in fee simple of the lands and premises 
mentioned and described by the said Bell in the 
said declaration. 

2nd. That the said lands and tenements men- 
Uoned in the said declaration are the lands and 
tenements of the trustees of the Toronto General 
Hospiul, and the said Bell is the lessee of the 
•aid trustees, and ncTor was the proprietor of 
the said lands and tenements, or interested 
therein, except as tenant. 

8rd. That before the election for councilman 
for the said city of Toronto for the year of our 
Lord one thousand eight hundred and sizty-fi?e, 
the said Bell mortgagsd his interest in the said 
leasehold premises for four hundred dollars or 
thereabouts, as appears by the records in the 
registry office In and for the said city of Toronto, 
and the said mortgage, as appears by the said 
records is still unpaid and undischarged. 

4th. That at the time of the taking of the last 
assessment for the city of Toronto, he was not 
the owner of the property on which he claims to 
qualify as freeholder, and that he falsely and 
fraudulently represented in his said declaration 
of office that he was the owner in fee of the said 
lands and tenements. 

6th. That inasmuch as the said Bell has not 
made and snbseribed the declaration as required 
by the 176th section of the 64th chapter of the 
Consolidated Statutes of Upper Canada, and 
within the time required by the I88rd section of 
the said chapter of the said Statutes of Upper 
Canada, he, the said Bell, is therefore disquali- 
fied from holding uAd office of councilman for 
the said ward of St Andrew for the said city of 
Toronto. 

The relator made oath that he was at the 
time of the municipal eleotioas held in the said 
dty of Toronto, on the seoond and third days of 
January last past, a f^holder In the ward of St 
Andrew, in the said city, and had been for up- 
wards of one month next oefore the said election* 
and was at the time of said election, and still is, 
a resident in the said ward and a freeholder 
therein. 

At the naXd election he gave his vote la the 
•aid ward for David Kennedy and William 
Moulds, candidates for election as eouncllmen 
for the said ward: that Robert Bell was a can- 
didate for election at the said election as eonn- | 
•ilfflan for the said ward, and received votes { 



thereat as such candidate, and at the close of 
the said poll en the second day of the said 
election was declared by the returning officer 
duly elected to the said office of couneilifiaa, 
and has since taken his seat as such oounoilmaa 
In the council of the corporation of the said city : 
that the said Robert Bell In his declaration in 
that behalf made and sabseribed by him after 
the said election states, as his property qualifica- 
tion for the said office, an esUte In freehold, to 
wit— three dwelling booses and premises in Cam- 
den street, in St Andrew's ward, in the said ci^ 
of Toronto : that the deponent examined the last 
revised assessment rolls for the said city of To- 
ronto, for the year of our Lord one thousand eight 
hundred and sizty-fbur, and found that the name 
of the said Robert Bell appears thereon as stated 
for the s^d premises on Camden street as a lease- 
holder for $186, and that he Is not rated for any 
other property In the said dty: that the said 
promisee on Camden street aforesaid on which 
the said dwelling houses are erected is leased by 
said Bell ftt>m the trustees of the Toronto Gene« 
ral Hospital, being lot number three on the north 
side of Camden street aforesaid, with a f^ntage 
of fifty-two feet, and about elghty-siz feet deep : 
that the deponent examined the records in the 
registry office of the said dty, and it thereby 
appears that at the time of the taking of the 
assessment for the said city for the year of our 
Lord one thousand eight hundred and sixty-four, 
the leasehold intereet of the said Bell in said 
premises on Camden street aforesaid was mort- 
gaged by the said Bell for the sum of one hun- 
dred pounds, and the said mortgage does not 
appear ttam the siUd records to be discharged : 
that at the Ume the said Bell made and sub- 
scribed the declaration of offioe, as required by 
the 176th section of the 64th chapter of the 
Consolidated Statutes of Upper Canada, the said 
Bell falsely and IHudulently repreeented that he 
was the owner In fee dmple of the said land and 
premises mentioned in the said declaration, as 
appears by the said declaration, when in fact he 
only held the said premises as tenant : that the 
declaration of offioe made and subscribed by the 
•aid Bell pursuant to the sUtnte in that behalf, 
is In the words following :— 

I, Robert Bell, do solemnly declare that I am 
a natural born snljeot of Her Msjesty : that I 
am truly and bona fide seised or possessed to my 
own use and benefit of such an estate in f^reehold, 
to wit three houses and premlsee on Camden 
street. In St Andrew's ward, as doth qualify mo 
to aet In the offioe of councilman fbr the ward of 
St Andrew, acoording to the true intent and 
meaning of tho said munldpal laws of Upper 
Canada. 

(Signed) RoBiBT Bkll. 

H. J. Bradbeer made oath that he made In- 
quiry In the offi.e of the Toronto General Hos- 
piUl Trust Md found that the uXd Robert Bell 
Is lessee of lot number three on the north nde of 
Camden Street In the said dty of Toronto, having 
a fh>ntage on said Camden street of fifty-two feet, 
and a depth of about eighty-six feet : that the 
said property Is leased to the said Bell for the 
term of twenty-one years, and said term oom- 
menoed on the eleventh day of July, In the year 
of our LoM 1866, and that the rent paid by said 
Bell to said Hospital Trust is |86.40 per annum. 



i 



183-VoL I., N. S.] 



LAW JOURNAL. 



IMay, 1865. 



Election Case..] 



R. IX KBL. GftATflON 9. BlLL— KXLLT 9. HeNDBRSON. 



Joha C»rr, the elty olerk, oertiftecl that Mr. 
Robert Bell wm assessed ia the assessment roll 
for the ward of St Andrew for the jear 1864, 
upon which he qaalified as ooancilmaa for 8t. 
Andrew's ward, for 186d, as follows— 

Gamden-street, N. 8. 
No. 718— Robert BeU, leasehold, Robert 

Bell, paiaUr, leasehold i72 72 

No. 719— Donald Grant, honsehold, Robt 

Bell, painter, leesehold ........ 42 42 

No. 720— Robert Johnston, hoasehold, B. 

Bell painter, leasehold ......... 72 72 

And that the above property was entered in the 
deolaration of qnalifioation book of the dty of 
Toronto, as in ••freehold," in place of, as pro- 
perty, in ••leasehold." 

A. MeNah for the relator, referred to Con. 
Stat U. C, oap. 64, ss. 72, 176 and 188, 

^.^®*?II' ''•""^^« Municipal Institntions Act, 
section 176, requires that each person elected 
shall before taking office make a declaration of 
qualification. This was made by Mr. Bell, 
declaring that he was "seiied or possessed to 
his own use and benefit of soch an estate ia 
freehold, to wit, three houses and pramises on 
Gasadenstreet, in St. Andrew*8 ward, as doth 
qualify him to act in the office of counoUman. 
Ac. » It is now stoted as a matter of fact that 
Bell IS not the owner of an estate in freehold in 
the property mentioned. 

Oq the assessment roll he appears as a lease- 
holder, rated for these premises at $186 per 
annum, and it is admitted that he is correctly 
assessed therefor at that rate. Now. section 70 
of the act declares that $160 per annum is a 
sufficient qualification for a councilman. Mr. 
Bell therefore, as a matter of ikot was duly 
qualified when he was elected. 

I am, however, asked to grant a quo warrmmio 
summons, on the ground that although true it is 
he was qualified, and made a dediration to that 
effect, yet as the declaration for some reason or 
other describes his esUte as a ftreehold, instead 
of a leasehold for years, the election should be 
declared void. 

The judge to whom application is made for a 
quo warranto summons under a 128 of the act, 
may order the writ to issue, if there be reason- 
able grounds for supposing that the election was 
not legal or was not conducted according to law, 
or that the person elected thereat was not duly 

?l w • i,?,?^^?«,**' **»" ^^"^ w ^^^ suggested. 
If Mr. Bell's deolaration has been made in bad 

h^ : 19T iM!°*P^* "^^'^ P«>^d«* therefor 
an n«rlna ^^'.^} ^^ ^ ^'""^ ^ ««*t leave 
Jhiih^ * * considering themselves aggrieved 
^!^^I tk"''''.^^' ^"^^^y provided by the 
Sli •?•• ^.« o»»dW»te being in fact fully quali- 
Lfii* {f '**®?'' * to undemtand what evif motive 
could have induced the misstatement in the 

confident assertions of the relator chaiiin|that 
dulentTy "^^ "" "•^^ ''*^^**^ ^d frau- 

*iit^^*^^ "^'^ properly qualified, and nothing is 
!«f*^!if*''''r' ^^"^ "•'»°*«' 0^ bis electioa, I do 
not see how I can interfere by quo iporraato, 
because no apparent mistoke has been made in 
the description of the nature of an estate in 
property, amply sufficient in itself as a qualifl- 
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If it wera mere than a mistake tha 
parties have another and difbrent remedy. 
I reAue the saaunons. 

Summons refued. 



GOMMON UW CHA.MBBRS. 
{Bq^mUi ty B. A. HAaaisoir, Bi^, Buri$ltr-aliam,) 

Krllt t. HiiTDnsoir. 

Jfh Ot a it m A dmMan *i wrOtug of to ftuMltoi ^ ml*. 

Wbrn plaintiff sMd <Mwid»at,ea ittotMy, te thaaaoimt 
of an Moonnt, and ddbadaat wt off MT«raI bllte of costs, 
tododtns thrse lo th« Oouoty Oonrt, MT»nl In the DIrf. 
ifcm Omri. and ■obm tar lanlvvBcgr and eoovsyaoctaff, 
and th« canM v«i Nfcmd lo arHtratlim : ud «fWr tha 
nfereno*, pUlnHff, an nnprofcartonaJ man, dgneda m«mi>- 
*< I Admit th« within noeonnt tald«Kst 



randnm aa fbllowi: 

to tazallMi of aU Item that an propMiT ta 
Northnin; and I amt and eoawat that Um arUtntQca Ui 
th« wlthJn eanw allow the within aeeonnt in the arhltm- 
thra, nl^eet to taxation of aU Uema, proper! v taxable aa 
aftiTMaid, eharsed for oosta in anita: » Odd, that not only 
wnre the eoet^ tn tha Conntj Oonrt. aqlta taxable, but tha 
coeta in the Difialon Ooorta, hisdlvancy feea, Ac, wera 



' taxable by W. 



[Chaaban, Jan. 22, 18e&.] 

The plaintiff sued defendant, aa attorney, at 
Belleville, on an open account for goods. De- 
fendant denied the claim, and set off an attor- 
ney's bill for costs of suit, conveyancing, ftc, 
and a sum of money due on a mortgage. 

The case was referred to the award of F. 
MoAonany, Esq. 

Pending the reference, the plaintiff and defen- 
dant met, and each signed a paper. The plain- 
tiff signed this :— *• I admit the within account, 
subject to taxation of all items that are properly 
taxable by W. Nortbrup ; and I agree and con- 
sent that the arbitrators in the within cause allow 
the within account in the arbitration, subject to 
the taxation of all items, properly taxable as 
aforesaid, charged for costs in suit " 

Defendant, in con8idei:^tion of this admission, 
admijtted plaihtiff 's account in writing. 

On going to the office of the deputy clerk of 
the Grown to tax, the parties differed as to the 
extent of his right so to do, under the admission. 

The bill contained three items for suite in the 
Gounty Gourt, and several items for Division 
Gourt suite, insolvency coste, conveyancing, &c. 
The plaintiff contended that the whole bill was 
taxable. The attorney, on the contrary, con- 
tended that the only items properlj taxable were 
the three items relating to the County Gourt 
suit. The deputy clerk of the Crown adopted 
the latter view. 

A summons was obtained on behalf of the plain- 
tiff calling upon the attorney, among other things 
to shew cause why the admission should not be 
rescinded on the ground of fraud, and why all 
the bills should not be referred to taxation. 

S. Richards, Q. G., shewed cause. 

John Paterton supported the summons. Seve- 
ral affidavite were filed by each party, of a very 
contradictory character. 

Hao^btt, J.— -I think Mr. Northrup, the 
deputy clerk of the Grown, has taken an unne- 
cessarily lystricted construction of the admission. 
The defendant was dealing with an unprofessional 
opponent, and it seems to me that the construc- 
tion that the latter would reasonably put on the 
words used would cover all items ** charged for 
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eo8t8 !n ^Its/' withont refer^noe to the doarts 
in which snoh enits or bcniness might be ; and 
that to restrict it merely to the three bills is nn- 
f«ir towards the plaintiff and not required by a 
reasonable constmetion. The costs in the two 
snlts of Kelly t. Rohmttm (of oonrse inclading 
the retainiDg fee charged), the costs in Kelly t. 
JieDtmeU, all the Dirision Conrt suits and fees, 
and business done as to transcript, &c., the in- 
solTency oo8ts in another matter, and costs or 
fees in a criminal charge or suit, should, I think, 
be included in the taxation. 

No doubt the attorney swears he did not mean 
all this ; but I think his opponent, in all human 
probability, so meant and understood it ; and I 
think justice may be done without straining the 
words beyond a reasonable construction. 

As to the Tariotts allegations of fraud in the 
obtaining these memoranda of agreement, I may 
say that I hate no present power over them. 
The matter has deroWed upon the arbitrator, 
Mr. MoAnany. He can deal with them as a 
court and jury could deal with admissions, oral 
or written, said to be made a few days or weeks 
before the trial. 

U would be a good answer to an admission or 
a receipt, that it was obtained by fraud, or not 
properly understood by the person making it, or 
made under a mistake, &o. I pass no opinion on 
the merits or demerits. 

As to the alleged error in a considerable sum 
paid on the mortgage, Mr. Richards, who appears 
for defendant, says he has no doubt the defendant 
has no desire to take any advantage of any sup- 
posed admission, if the mistake be clearly shewn. 
I trust, for the honor of the profession, that this 
honest . expression of opinion rests on a sure 
foundation. If not, the arbitrators must deal 
with it. 

1 discharge the summons, as I hare no power 
to make it absolute. I might hate done so with- 
out expressing any opinidb. I hate written thus 
far in the hope that my suggestions may help a 
final solution of this most melancholy example of 
litigation about a very simple matter, needlessly 
extended orer sereral years, at a ruinous expen- 
diture of costs. 

I discharge the summons without costs : nei- 
ther party should hare any costs. 

Summons discharged, without costs. 



DoooALL y. l^AGBn. 



Om. SlaL U. a, cap. M, am, ^-JOnmiMMi dtUor ampijfittgfor 

diMchargtfnm eutUxfy-^SiV^ieienqf qf (ffflaavtL 
B^d, th»t aa affldaTit 1^ an 4x600 tlon debtor applying 
Ibr bU dtwharge ftt>m dose eiutodjr, mtiit, under iee. 8 of 
GbD. Stat. U. , cap. Sfi, be podtif* to tbe elliet that be 
la not worth |20, ezdailTe of bla peee wa ry wearing ap- 
parel, *e. 

[Chamben, Jan. 4, 1866.] 

C. E. EnglUh^ obtained a summons calling on 
the plaintiff to shew cause why defendant, a 
prisoner in close custody of the sheriff of the 
county of Hastings in execution for debt, should 
not be discharged from custody, upon the ground 
that he was not worth $20, exoltisiTe of his neces- 
sary wearing apparel, &o., and upon grounds 
disclosed in affidavits and papers filed. 

He filed an affidarit of the defendant, in which 
among other things he swore that he was a 
prisoner in dose costody, on a writ of etqpioM ad 



taiitffaeiendum ; that the judgment was entered on 
three promissory notes on which he, defendant, 
became liable as surety for one Peter F. Bell, the 
first of which is dated on or about 29th October, 
1868, for SI 60; second, 1st February, 1864, for 
$804 22 ; and third, 19th May, 1864, for $212; 
that judgment was entered on 80th September, 
1864, for $760 76 ; that plaintiff had not serred 
him, defendant, with any interrogations herein, 
but caused him to be examined orally before 
Anson Gilbert Northrup, clerk of the County 
Court, under an order of Wm. Smart, judge of 
the county of Hastings ; that he, defendant, had 
answered everything truly as nearly as he could ; 
that he was a man of rery little education, had 
noTcr kept any books of accounts and was obliged 
to answer from memoi^y ; that Adam WsUbridge 
owed him $60 ; that he defendant was willing to 
assign to tbe plaintiff any interest he might haTC 
therein, '* after paying him, Wallbridge, his lien 
upon it fof getting him, defendant, out of gaol '** 
that excepting tbe said sums, such interest as he 
might have therein, which he did not belicTe to 
be worth five poands or anything of any conse- 
quence, he was not worth $20, ezclusiTC of his 
ordinary wearing apparel. 

Robvt A» Harrison, shewed cause. He ob- 
jected that the affidarit under Con. Stat. U. C, 
cap. 26, sec. 8, should be positire ; that defen- 
dant's affidarit was not positire ; that it appeared 
Arom it he was worth more than $20, for Mr. 
Wallbridge could have no lien such as represented 
for futare sertioes on $60 admitted to be due by 
him to defendant. 

E, EngUth^ supported the summons and 
argued that the affidarit was sufficient, and that 
at all events upon referenoe to defendant's oral 
examination it would be found he was not worth 
$20, exclusive of his necessary wearing apparel. 

Richards, C. J. — The affidarit is the founda- 
tion of the proceeding now taken by defendant 
with a riew to his discharge from close custody, 
and must comply with the prorisions ^of the 
statute. The statute requires a positive affidavit 
and the affidarit made by defendant is in no 
sense poutive. If he cannot conscientiously 
make tbe affidarit which the statute requires, he 
is not entitled to avail himself of its provisions. 
I discharge the summons, but without costs. 

Summons discharged without costs.* 



DOVOALL v. TaOXK. 



Dting afManiU JUed m a former amfJooMm— ibrm qfnmi^' 

mtmt^ReftUiig t^eniti. 
Where leave Ic ftfveii, cm ao applleatkm Ibr a rammooi, to 
nee tbe attdavita filed on a fbnoer application, whleb wai 
nneaooeeeAil, locb aAdaviti miut either be reflled or ipe- 
dflcallj refiMrTed to In tbe foinmoBa. 

[Obamben, Feb. 24, 1M6.J 

W. A, Fotter obtained a summons, "upon 
reading the affidavits and papers filed on the 
former applications," (of which there had been 
two,) for the discharge of the defendant in this 
cause, and the ftirther affidavits ''now filed," 
calling upon the plaintiff to show cause why the 

* Defendant made a eeeond appUoatloii and filed a pcwltlva 
affidavit tbat be mm not worth $90, but la no manner 
attempted to eznlaio bow he bad olnpoeed of tbe amonnt 
admitted to be dueiilm by A. H. Wallbridice, and upon this 
grapnd. Draper, 0. J., dlecharfed the eeeond iummonsw— 
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defaudftnt thoiild not be disoharged from oostodjr 
under the aet reepeoting the relief of inaoWent 
debtors (God. Stat U. G. eap. 26, eec. 8), upon 
gronnds dieolosed in said amdaTits and papers 
ftied, with leave to defendant to use bis examina- 
tion filed in the offioe of the oonrt, if so advised. 

R, A. HarrUim shewed oaase, and objeoted 
that the partiontar affidaTita upon whieh defen- 
dant relied as disclosing the grounds of his appli- 
cation, should either hare been reflled on tliis 
application, or else more speoifioally referred to 
in the summons, and oootended that the only 
affidaTits really filed on this application disclosed 
no grounds whatever for the application. 

C» B, EnglUh supported the summons, .con* 

tending that he was in a portion to refer to the 

affidavits already on the Ale of the court for the 

discharge of ^he defendant, and that his summcaa 

• was sufficiently specific to enable him to do so. 

The following cases were referred to in the 
argument: Atkm$ t. RegnMa, 2 Ghit. R. 14; 

De Wool/ et al. t. , 2 lb. 14 ; Cliffe v. Protter, 

2 Dowl. P G. 21 ; n« King v. Kirke. 6 B. & Ad. 
1089; Reg. T. PeUrhouw, 1 Q. B. 814; Small v. 
EecUi, 1 U. C. L. J. N.8. 122; 2 Chit. Archd. 
11 ed. 1667. 

Monnisoir, J.— I think the objection mast pre- 
vail. The summons will therefore be discharged, 
but without costs. Defendant may of coarse 
make a fresh application. 

Summons discharged, without costs.* 



CHANGERT. 

( Aqwtfld Ay V. W. KDrasiom, Iiq., AmiilvHrt Lam,) 

Hakbuov v. AnMomu 

Bf^ilabU ik H Q ag t JUgiitratkm. 

A DimBorMklam of dapodt given with dMdi d«poilt«d hf 
w»7 of •qultable mortgaf* la not a "dead, oonvevuMt, or 
MrarMoe," within the menninc oTOon. Stat U.O. eep. M, 
•ee. 17, and doM not reqnbv reiEletimtlon. Soch a memo- 
randam Is only a natter of evMenoe^ the mortage being 
created bj the depoeit of the deeda. 

AmMc, There may m a dlllMenee between an eateented and 
an ezeeaiorr eoatnet to aeiifn. 

]Nov. U and Aprfl U, 1866.] 

This was an appeal flnora the master's report 
On the 28th September, 1867, the defendant, 
Armour deposited four mortgages with the plain- 
tiff as security for a loan of £1000, and at the 
same time gave him the following memorandum 
of deposit : — 

••William Armoar to Robert Armour. £500 

James S. Bailey to Robert Armour 1498 

Wm. John Fraser to Robert Armour........ 240 

Johnstone & White to Robert Armoar 140 

£2878 
I have this dav borrowed from Mr. Duncan B. 
Harrison one thousand pounds, and I have 
deposited with him the above mortgages as 
security for the re-payment, one half at two 
months and one half at six months, and I agree 
to execute any power of attorney or other writing 
to empower said Duncan B. Harrison to transfer 
or contract the same. Robibt Armour. 

September 28, 1867." 

This memorandum was not registered. On the 

^ Detedaat mate a frmh appUeattooi which wai relheed 
en the mmtta— Isa L. J. 



8tk of February, •1869, the defendant FanacMft 
recovered a Judgment against the defendant Ar- 
mour, and registered it in the county of Durham. 
Subseonentiy the plaintiff obtained a deorea for 
sale of the lands comprised in the mortgagea 
deposited with him. And the master by hU 
report found that as to the land in Durham th« 
plaintiff was first and the defendant Faoaon 
second in priority. Against this finding th« 
defendant Fanson appealed on the ground that 
the master should have found that by reason of 
the non-registratioa of the memorandum of 
dq>osit the plidntiff was postponed to him. 

FilMfftnld for the appeal 

KingaUme for the report 

The following authorities were cited in the 
argument Gon. 8Ut U. G. eap. 89, sec. 53 ; 
7 Anne, cap. 20, sec. 66; Wright v. StanfiM, 27 
Beav. 8 ; Moora v. Culverhouta^ 27 Beav. 689 ; 
Reg. V. Reg, of MiddUtex, 16 Q. B. 976. Rigga 
on Registration, p. 104, Free No. 4; G<iU v. 
Buah, 8 Grant, 860; MeMaaUr v. Phippa^ 6 
Grant, 266 ; BzparU Nuiaon^ 14 Jnr. 1011. 

Spbagor, V.G.— The point argued before me is 
whether or not the memorandum, as above set 
out, is capable of or requires registradon. In the 
case which I have Just disposed of, Robaon v. Car^ 
panter,* I eonsiderad the effect of the cases before 
the master of the rolls: Wrigki t. SianfiOd, 27 
BeaT. 8 ; and Moora v. Oulvarhouaa^ 27 Beav. 689. 
In the former case the paper was in this form : 
••JfajNorofiAfNi.— In consideration of your having 
this day advanced and lent to me the sum of 
£126, for which I have given you my warrant of 
attorney, I hereby agree to charge my leasehold 
bouses situate in Grosvenor street, Bimlloo, with 
the payment of the same, and I hereby undertake 
at your request and at my own cost to execute a 
proper assignment of the said premises as you 
may direct, ftc" This paper the master of the 
rolls held not registrable but he held the paper 
in Moore v. Cilverhimae registrable. Gounsel 
distinguished the latter ease fVom the former on 
the ground that in the former the contract was 
merely executory. The mortgagee having agreed 
to execute at a future time an assignment ; and 
which assignment therefbre It was Impossible to 
register until it bad been completed ; whereas in 
the latter case there was an equitable assignment 
of the existing interest of the depositor, and no- 
thing more remdned to be done by him. By com- 
paring the papers in the two cases it will be seen 
that the one in the earlier case is not less formal 
than the other. The only distinction attempted 
to be drawn was, the agreement in the earUer 
case to execute an assignment, and to this Sir 
John Bomilly seems to have acceded. 

There Is an older case of Sumptar v. Cooper, 
which was nut referred to In Moore v. Otdverhouaa, 
though it had been cited In Wright w. Stanfield, 
In that case an equitable mortgage was created 
by deposit of title deeds, and sometime afterwards 
the depositor executed an assignment to the 
depositee, but which assignment was not regis- 
tered ; and It was contended that whatever lien 
was obtained upon the premises by the depositor, 
as equitable mortgagee, was merged when he 
took an absolute assignment.of the same property, 
and that by that assignment his title must stand 



# Not yet 



L.J. 



May, 1865.] 



LAW JOURNAL. 



[Vol. L, N. S.— 186 



Chancery.] Harrison v. Armour — In rb Cakpbell — Com. v. Harmbr. [U. S. Rep. 



or fall. The jodgment of Lord Tenterden was 
giTen after taking time to obnsider upon this 
point. It is Tery short ** As to the statute, of 
coarse, we think it cannot he held to apply to 
the case of an equitable mortgage. It refers 
only to the registraUon of deeds; and where 
there is merely a lien or equitable mortgage 
created by the deposit of deeds, there is no 
instrument to be registered." 

These cases are thus noticed by Lord 8t 
Leonards: (Y. k P. 14 Ed. 727.) After giving 
instances of instruments not requiring registra- 
tion, he says, ** nor does an agreement to assign 
a leasehold estate as a security for a loan^" and 
for this he cites Wriffht t. Stai^fiikL He proceeds, 
** for the statute does not apply to the case of an 
equitable mortgagee," for which ht ^MtaSumpter 
T. Cooper. He then refers to Moore t. Culverhouee^ 
in which he says, "the master of the rolls held 
otherwise, and considered that his own decision 
was the only authority the other way, and he 
thought his former decision rested on different 
grounils ; but in the case of Sumpter t. Cooper in 
1831 the court of Bling's Bench expressly decided 
that the statute did not apply to the case of an 
equitable mortgage," and be Uien adds the words 
of Lord Tenterdeo, ** It refers only to the regis- 
tration of deeds, and where there is merely a lien 
or equitable mortgage created by the deposit of 
deeds there is no instrument to be registered." 
It is clear enough that where an equitable mort-> 
gage is created simply by the d^poeit of deeds, 
there can be ho instrument to be registered ; but, 
I think it is evident, that both Lord Tenterden 
and Lord 8t Leonards meant that the memo- 
randum of deposit, which, though it is not essen- 
tial to the validity of an equitable mortgage, 
ought, it is said, always to be made and signed 
when title deeds are deposited, is not an instru- 
ment which requires registration. What is meant 
I have no doubt is that it is the deposit which 
creates the equitable mortgage, that the memo- 
randum is not a deed or conveyance; or, in the 
language of our statute, *« a deed, conveyance, or 
assuraoee, affecting lands," but simply a memo- 
randum shewing as a piece of evidence the 
purpose for which the deposit of title deeds is 
made ; a purpose which may be shewn by parol, 
but is better shewn by a memorandum in writing, 
and it Is on this ground I apprehend that Lonl 
8t. Leonards questions the case of Moore t. Cul- 
verAotfse. 

But supposing both the cases before Sir John 
Romilly to be good law, this ease falls within the 
one in which the instrument was held not to 
require registration, the paper in this case, as in 
that, containing, in addition to the memorandum 
an agreement to execute a transfer, the ground 
upon which in the latter case the earlier ones 
are supposed to be sustainable. 

My coDclui<ion is that the paper in question did 
not require registration, and that the appeal from 
the master must be disallowed, with costs. 

With regard to the state of the law in regard 
to instruments incapable of registration, but which 
create equities to which the court is bound to 
give effect, it is a question for the legislature. 
In this ease, however, there appears to be no 
real hardship, as the party seeking priority is a 
Judgment creditor, who has no equity whatever 
to be preferred to the plaintiff. 



INSOLVBNCT CASES. 

B«ftr« the Ooanty ODuit fer the Oovnty of Elglii. 
Ih rb Johx Caxpbbll. 

EkcUm i^at ttgrm Appointment qf agmt tmuf ht im 
wrMngt andJtlUi efrtmrd. 

At the first meeting of creditors to choose an 
assignee, several creditors appeared in person, 
and some by attorney, under appointments in 
writing duly authenticated. 

Mr. Scarth, the clerk of Messrs. Adam Hope 
& Co., claimed a right to represent them as 
being their clerk; but exhibited no authority 
from them in writing. He stated that he was 
not aware it was necessary : that he could make 
oath to their being creditors of the insolvent, 
and of his being their agent duly appointed. 

HuGBis, Co. J.— From the analogy which pro- 
ceedings under the Insolvent Act of 1864 bear to 
proceedings in bankruptcy in Englaad, and be- 
cause the practice in bankruptcy requires an 
appointment under a duly authenticated letter of 
attorney to entitle a person calling himself the 
representative of a creditor to advise in the 
choice of an assignee, I must decline to take 
the advice of any person not appearing to be so 
duly authorised ; and, more than all, the autho- 
rity must be filed of record. 

The other creditors then stated that they were 
satisfied of Mr. Scarth's being duly authorised^ 
and consented to his being sworn, and to \A% 
adrising upon the choice of an assignee. 

Upon this consent Mr. Scarth was sworn, and 
an assignee ITas unanimously elected. 



UNITED STATES REPORTS. 

Commobwbath or Pbhit. for use of Bbhjahm 
KxLLooQ, ftc, V. Altrbd C. Harmbr, et al. 

1. Thellabffifeyof alteeordn'Of D0«diona AiIm esrtlBate 
of nurdi, only ext«nda to the party taking tiM eartiSaC^ 
and doai aonatitlaa ftttnie yuyrhaaar to iwoTor asaioat 
bim. 

& Tha awatiaa of fha Raeordtr oTDaada ara not llabia Ibr 



At Nisns Prins. Opinion of Agbbw, J., on 
demurrer. 

The first three causes of demurrer are unim- 
portant as they are all amendable, but the 
amendments should be made. The remaining 
four bring into view substantial defects. The 
first to be noticed is the manner of stating the 
plaintiffs. Kellogg was the person who obtained 
the recorder's certificate and made the first pur- 
chase under it He sold to Wm. Mullison who 
afterwards sold to Anna Shott Under the act 
regulating suits on oflicial bonds the suit is in the 
name of the Commonwealth, and as many per- 
sons may be suggested plaintiffs who cboose to 
join, but each must declare and assign breaches 
for his separate injury. Here, however, the 
pleader has suggested Kellol^ as plaintiff for use 
of Mullison for use of Shott. Kellogg, in this 
suit, is the only plaintiff, while the others are 
merely persons to whom his right of setion has 
pas«ed. This being the suggestion of the plain- 
tiff, it is plain that no injury sustained by either 
Mullison or Shott can be declared upon, for in 
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this form the last assignee merelj takes what 
Kelogg may recoTer. 

In one point of view this eanse is also nnim- 
portant because is is clearly amendable by strik- 
ing out the use and permitting the two last named 
to come in as plaintiffs in their own behalf, the act 
referred to giving the right of suggestion at any 
time before judgment But this change in the 
relation of the parties fi-om uses to plaintiffs, dis- 
closes the real Tioe of this declaration. The only 
damages averred are those ariung upon the sale 
from Mullison to Anna Shott, who it is alleged 
paid $18,000 for the property upon the faith of 
the false certificate of the recorder of deeds. 
The declaration being amended, that is, Anna 
Shott being suggested plaintiff in her own right 
the question is at once presented, can she foand 
an action against the recorder for damages upon 
a certificate of search given to Killogg, an ante- 
cedent purchaser? 

The question is important, as in this city the 
custom is to pass the certificates of search of 
deeds, mortgages and judgments with the title 
papers, each subsequent purchaser taking the 
title upon the futb of the former searehee down 
to the date of the certificate, and procuring new 
searches only for subseqaent conveyances and 
liens. While it is important, still I think it is 
not difficult of determination. So far as the 
certificate is the evidence of the state of the pab- 
lie record this custom is well enough. A search 
once made by the officer under his official respon- 
ability is in all probabilities correct and there- 
fore may be relied upon without a new one. It 
is not often these searches are incorrect, other- 
wise actions upon false certiflcalts would be 
more frequent, their rarity is the evidence of 
official correctness and fidelity; and therefore 
the certificate has all the force of evidence in 
the hands of subsequent purchasers, that it had 
in those of the first. Bbt when you touch the 
official responsibility of the officer, yon reach a 
different question. It is then not simply the 
evidence which the certificate affords, but the 
duty it involves. 

What is this duty T It is, as the keeper of the 
record, to make fccarcheefor deeds and mortgages, 
and other recordable instruments at the instance 
of those who may apply therefore and pay him the 
fee, which the law allows him for tiie performance 
of the duty. The duty is specific to make it for 
him who asks for it and pays for it, and therefore 
has a right to the responsibility of the officer 
and to rely upon it It is he who is deceived by 
the officer's false search because he alone stands 
in privity with him, by demanding performance 
of the duty and making compensation for it 
The emoluments of the office constitute the con- 
sideration of undertaking the responsibility. 
Who would accept the office and perform such 
duties involving such heavy liabilities, if he were 
to be allowed no equivalent The officer who 
makes a search stands, in reference to its correct- 
ness, in the attitude of an insurer, and his fee 
represents the premium. To make him respon- 
sible to every new purchaser without a fee would 
be as inequitable as to hold an insurer liable upon 
a new risk without a new premium. 

But when we come to analyse the transaction, 
we will find it impossible to carry on the notion 
of continuing liability. The Injury arising from 



a false certificate of search, undoubtedly falls 
upon the person who obtains and acts upon it ; 
because the fact which causes his injury, to wit, 
the undisclosed deed or mortgage precedes his 
purchase. • It is the title As purchasee which it 
affected. As it is he who suffers by the nn- 
revealed conveyance of incumbrance, the right 
of action is personal to himselt It doee not run 
with the land, but passes to his personal repre- 
sentative. If he sell with covenants for title, or 
for quiet enjoyment, his own liability to his 
vendee requires him to retain it, to make good 
his own loss. If not answerable to his vendee 
because he has given no covenant for title, the 
rule caveat emptor which protects him, also pro- 
tect the officer who is responsible to him. The 
action being his own he may also end it by accord 
and satisfaction or by release. 

Garry this further. He can recover for the 
injury which leads him to accept a worthless title 
or an incumbered estate. This is clear. His 
damage is the cost of the worthless title, (the 
case laid in the declaration) which is the price 
paid. To-morrow he sells for twioe as much ; 
and the next day his vendee sells for three times 
the first sum, which price will be the real damage. 
If the first one being paid by the recorder, re- 
lease him, will that satiufy the injury, or will it 
be only pro /auto, leaving the second to run, and 
on his payment and release, leaving the third 
w6at shall remain T This is a sad jumble of in- 
terfering rights, growing out of continuing 
liability. But It is said the recorder may Uke 
up his certificate on payment. But this will not 
always protect the subsequent purchase, which 
may hive taken place before the discovery of the 
secret deed or mortgage so that the right of action 
has vested, if vest it can. A continuing liability 
beginning like a snowball, increases like an 
avalanche overwhelming and destroying the un- 
fortunate incumbent of office. Now while he 
must bring fidelity and diligence to the execution 
of his duties, the law owes him protection against 
needless severity and hardship. It is much less 
hardship to require a new search for every pur- 
chaser than to entail upon officers, the accumu- 
lated burthens of independent transactions, and 
adventitious advance of the prices of real eetate. 

If instead of continuing liability, we proceed 
upon the ground of successive liability to each 
new purchaser, ths case runs counter to the 
objections before stated. The officer owes but 
one duty which is to him who employs and pays 
him. If a new liability arise, it is because of 
a new duty which cannot take place without re- 
newed privity and renewed compensation. It 
encounters a ftirther objection. The new duty 
at each successive purchase, gives rise to a new 
cause of action, which runs only from its breach, 
and cannot occur till the new purchase is made. 
This may be twenty years after the date of the 
certificate. But this is repugnant to the statute 
of limitations which bars actions against sureties 
inofficial bonds after seven years from the in- 
jury, and that must arise during the official term. 

It cannot be the case that a right of action 
follows the floating certificate down the etream 
of title, because there is no adequate compen- 
sation for this tremendous risk, there is no 
privity of duty between the officer and those 
coming after the person procuring the search. 
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ther« is ft oonpoividiog of serersl injarief, where 
but one oan nalarally exist, ftnd beoanse it is 
eleerly harsh, unjast and impoUtio. 

If any one will hftye, in addition to the satis- 
faotory evidence which the certifloate affords, the 
personal responsibility of the officer, let him ask 
for it and pay for it by obtaining a new search. 
There is good reason for this, a new search may 
reTeal the before nndisoofered inoobns upon the 
title, freeing the officer from farther liability, and 
applicant from iignty and litigation. QItc the 
officer a locns, and the citiien the means of escape 
from ondesired diffioolty. 

There is an objection not contained in the 
gronnds of demurrer fatal to this action, if the 
condition of the bond he correctly set oat in the 
declaration. The only condition recited is to 
** deliver up the records and other writings be* 
longing to the said office, whole, safe and ancfe- 
fflc»l to his successor therein, according to law." 
This covers only the public interest but provides 
for no protection agunst private iAjury. The 
liability of the sureties is strictly legal, and can- 
not be extended beyond the terms of the condi- 
tion. 

Judgment for the defendant on the demurrer. 



GENERAL CORRESPONDENCE. 



Service of papers in County Ccnir/s— >2bnmto 

affente-^When service euffideni—Setting aside. 

To THE Editors or thb Law Joubhal. 

Gentlbmbn,— Is the senrice by the plaintiff's 
attorney, of a notice of trial in an action in a 
County Court, upon the Toronto agent of the 
defendant's attorney eight days before the 
sitting of the oourt at which the action is to 
be tried, u sufficient scrTice of notice of trial, 
or must the service in the County Court be 
upon the attorney himself? 

If the service is not sufficient, has the 
County Court judge power to set the notice of 
trial aside, on the ground that service on the 
defendant's attoniey was not effected eight 

days before oourt f 

Tours truly, 

A Subscriber. 
St Catharines, March 23, 1865, 

fit seems to us tbat see. 61 of Con. Stat. 
IT. C. cap. 22, which is as much applicable to 
County Courts as to the Superior Courts, 
answers the question of our correspondent. 
It enacts that if the attorney of either party 
do not reside or have not a duly authorised 
agent residing in the county where the action 
has been commenced, then service may be 
made, upon the attorney wherever be resides, 
or upon his duly authorised agent in Toronto. 
We apprehend that where the attorney to be 



served resides in the county where the action 
is eommeneed, be should himself be served. 
So if be have an agent in that county. Other- 
wise, according to the act, the service may be 
on the attorney wherever be resides, or on his 
Toronto agent. If the service be irregular, 
the County Court judge of course has power 
to set it aside. — ^Eds. L. J.] 



Assessment Act'-^LiabilityofgoodsJo distress 

for taxes — What goods. 

To thr Editors or thr Law Journal. 

Qbntlemrn,— A. occupied B.'s town lot, 
paying for the use of it simply the taxes. In 
August lost A. (after having the lot assessed 
in his name) removed, carrying with him 
everything moveable thereon. 

Now, the collator says he bos no authority 
to seise A.'s property in other parts of the 
municipality, because the removal took place 
before he received the roll.. Can he seise 't 

An answer in your April number, if possi- 
ble, will oblige 

Several Rraders. 

Collingwood, March 23, 1865. 

[In case any person neglects to pay his 
taxes fur fourteen days after demand, the 
collector is empowered to levy the same with 
costs by distress of the goods and chattels of 
the person who ought to pay the same, or of 
any goods or chattels in his possession, where 
e\er the same may be found within the county 
within which the local municipality lies. 
The fact of removal from the lot assessed, 
before or after the receipt of the roll by the 
collector, does not in any manner, so far as 
we understand the act, affect the right of the 
collector to distrain, so long as the goods 
and chattels liable to distress ore within the 
county, and in the possession of the person 
who ought to pay the taxes at the time of the 
distress. — Eds. L. J.] 



Equity jurisdietiMi of County Courts^ Tariff-^ 

Amendment 

To thr Editors of thr Law Journal. 

Oentlemen,— There is one thing to which 
your attention, as well as that of the profes- 
sion generally, ought to b« called, and that is, 
the miserable tariff provided for costs on the 
Equity side of the County Court. 

The effect of that tariff is to destroy all 
equity practice in this oourt. The fees pro- 
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Tided are not to good m Um foes of a eaii in 
the Division Coark I do noi know what waa 
the objeoi of thna placing theae feea ao very 
low, bat I do know that the reanlt of it ia to 
work an iigory to the country by proTonting 
the doing of any boaineaa on that aide of the 
Ck>unty Court. I oan aearoely beliere that this 
waa the design^ but such ia the eflbot If the 
feea were upon the aame aoale aa thoae on the 
Oommon Law aide of that oonrt» ^no one 
would oomplun. 

I hope, Meaara. Editorp, that you and other 
members of the profession will use your influ- 
enoe to bring about a much desired change in 
the tariff of feea on the Equity side of the 

Ck>UDty Court 

Equitas. 
March 30, 1865. 

[It has often been a subject of remark, that 
if those who framed the Equity tariff had 
deaired to nullify the Act giving equitable 
jurisdiction to County Courts, they could not 
better have accomplished that purpose than 
they appear to haTC done by a tariff which 
pleases none and displeases all. Either from 
this or some other cause, the act has become 
almost a dead letter. It waa an act of good 
promise, and we are sorry to find it so much 
neglected. The cause may be, and probably is, 
the tariff^ which our correspondent describes 
in befitting terms. He has done well publicly 
to call attention to it, and we trust that be has 
not done so in vain. Let practitioners agitate 
the matter, and the remedy, we have reason 
to believe, will be found.— Eds. L. J.] 



Brofemon of the Law—NuMericat inereaie-~ 
Beaudy propaaed. 

To THi Editois or thi Law Journal. 

Gbntlsxbn,— A good deal haa lately been 
amd in your journal about the necessity of 
adopting some plan to discourage the present 
rapid increase in the numbers of th'e legal 
profession in Upper Canada. That something 
ought to be done, is felt by all ; but what that 
something is, is the question. 

It appears to me that, so far, the attention of 
your correspondents has been directed to the 
adoption of the best method to prevent the 
increase of barristers alone. Here is where 
they err. The object should be to prevent the 
Immense increase of attorneys. Where there 
is one barrister, there are very nearly ten 



attorneys. The attorneys do all the buaineaa 
of bringing suits, and it is they alone who 
are responsible for the evils of which the 
public oompUun. 

I think I can suggest a very easy remedy. 
Compel all persons, before they enter upon 
the study of the law* to go up and pass the 
same ezaminadon, and to pay the aame feea, 
as are now required from thoee who are entered 
upon the books of the Law Society, and who 
desire to be admitted aa barriaters ; and compel 
all to pass a similar examination, and to pay 
such fees, as are provided for call to the bar ; 
and I venture to say that the result will be 
all that can be deeired. 

At present any one, tio matter how un- 
qualified or unfit, can become an attomey-et- 
law, by serving five years under arUeles, and 
passing the simplest kind of examination — so 
simple aa to be almost useless. Raise the 
standard of examination, and make all submit 
to it alike. If that be done, there will be 
fewer members of the profession of the law. 
A SuBscniBiR. 

March 30, 1865. 

[We can do no more than submit the fore- 
going for the consideration of those whose 
duty it is to deal with the matter in hand. 
One thing is plain, and that is that the desire 
for a change of some kind is very general. 
Much will depend upon the wisdom of those 
who shall have the direction of it It is to be 
hoped that the change will be for the better. — 
Ens. L. J.] 

REVIEWS. 

A SmOPTICAL IlffDIX or thi CoHSOLIOATKn 

Statutes or Caraoa akd or Uppsr Cana- 
da, WITH Noncss or thi i^tbr Acts which 

AmCT THEM, IRCLUDINO THB SSSSION Or 

1864. By JoBM Wkbstbb Hancock, LL.B., 
Barrister-at'Law, Berlin, C. W., Author of 
a System of Conveyancing, ftc. Toronto : 
Published by W. C. Chewett t Ca, and for 
sale by RoUo & Adam, and all booksellers. 

1865. Price $5. 

We look upon this as the most useftil legal 
compilation that has recently been published 
in Canada. We have been expecting it a long 
time, and had nearly despau^ of ever seeing it 

Much was done towards aiding the adminis- 
tration of justice when the Legislature, in 
1860, caused the Public Statutes of Canada 
and of Upper Canada to be consolidated in 
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separate form. Bat a consolidatioQ however 
good, with an imperfect index, was to us as a 
casket without a key. Though the work of 
the consolidation of Uie statutes was all that 
could he desired, the index to each Tolume 
was execrable. So bad haye we found it that 
in many instances we have had to consult the 
repealed Statutes in order to get informa- 
tion in the Consolidated Statutes, which a 
good index should haye afforded at a ghmoe. 
We haye neyer ceased to think that those con- 
cerned in the cotisolidation of the Statutes 
were greatly to blame^ in not securing the ser* 
vices of a proper person to index the result of 
their labors. 

It is not every man who can compile a good 
index. Even the best authors are sometimes 
the least able to do so; but most certainly 
the gentleman who prepared the index of the 
Consolidated Statutes was wholly unequal to 
the task — and the badness of its execution 
has been the cause of incalculable loss of time 
to those obliged to consult his (so-called) index. 
What the Legislature ought to have done 
as a public work is now well done by private 
enterprise. We have carefully inspected Mr. 
Hancock's Index, and have so fiur been much 
pleased with the result We look forward to 
considerable saving of time whenever neces- 
sary to consult the Consolidated Statutes of 
Canada or of Upper Canada, or statutes since 
passed affecting them, up to 1864 inclusive. 
We shall cease to approach the Statutes with 
dislike. The work does as much credit to the 
enterprising law publishers as it does to the 
careful and reliable author. The price, $5, 
is really nothing to a man in respectable 
practice!. The time saved in one week— per- 
haps in CHie day— by the use of it will be more 
than compensation for the expenditure. The 
volume oontains'nearly 600 pages octavo, well 
printed, and is substantiUly bound. 

All who have occasion to make use of the 
Consolidated Statutes either of Canada or of 
Upper Canada should be prorided with a copy 
of this Index. Indeed, the Legislature should 
be called opon to make reparation for its past 
omission either by purchasing a large edition 
of the work before us for gratuitous distribu- 
tion to magistrates and others entitled to 
receive, and who have received gratuitously, 
the Consolidated Statutes, or by making an 
^>propriatk>n which would enable the author 
to dispoae of his present edition at a reduced 



price, so as to be within the reach of all to 
whom the Index is necessary in the discharge 
of professional or public du^. 



Thb Amirican Law Rmistib. Philadelphia : 
D. B. Canlleld & Co. Chicago: H. N. 
Hibbard & Co. 
It is with great pleasure that we number 
this well known and able periodical among 
our exchanges. It has now been in existence 
for thirteen years, and has aoqaired a reputa- 
tion which entitles it to rank junong Law 
periodicals. The Editors are men of mark, 
vis., Hon. Isaac F. Redfield, Boston ; Prof. 
Theodore W. Dwight, New Tork ; Prof. Amos 
Dean, Albany, N. Y. ; Hon. John F. Dillon, 
Davenport, Iowa; John A. Jameson, Esq., 
Chicago, 111.; James P. Mitchell, Esq., Phila- 
delphia. The number before us (April, 1865, 
or No. 7, vol. 4, N. S. ; old series, voL 13) 
opens with a well written paper on "Usury,'' 
which we may hereafter, with the permission 
of the Editors, transfer to our oolumns for the 
information of our readers. Then follow 
recent decisions in the Superior Courts of 
Iowa, Vermont, Pennsylvania and Nova 
Sootia, the latter being a deobion on the 
question as to sufficiency of tender of pay- 
ment in United States treasury notes, to 
satisfy a money demand under a lease made 
in Nova Scotia, payable in '* dollars and cents 
of United States currency." It being shewn 
that the lease was made on the 4th May, 1860, 
two years before the act of Congress was 
passed making treasury notes a legal tender, 
(he court very properly held the tender insuf- 
ficient Soeh was the ruling of our Court of 
Common Pleas (13 U. C. C. P. 350). Bat had 
the contract been made after the act of Con* 
gress, and at a time when treasury notes 
became a legal tender, and been payable 
either in *' dollars and cents of United States 
currency,'' meaning simply United States 
money, or been payable in *' dollars'' at some 
place in the United States, we apprehend the 
lex tciuiionis would be held to govern, and 
treasury notes be a legal tender. Such is the 
conclusion which we draw from our own 
oases of Niagara Bridge Chmpemf v. Chtal 
Wetkm Bailway Oampang, 22 U. C. Q. B. 592 ; 
Crawford v. Beardj 13 U. a C. P. 35 ; same 
case, 14 U. C. C. P. 87 ; Qratd v. Young, 23 
U.C.Q.B.387; Wood€tal.i.T<mng,UV.Q. 
C.P.250. 
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INSOLVENTS. 



PhiUndtr Huid .^..........^.......-.m 

Pft«r Row»blgl«j ~.~. 

J(din FlnUy - 

Jm. H. VnMt ».~ 

John B«U ~ - 

J.B Dwmrt 

Andnw W»IlaM * Bobwt Park .. 

Jtanm VMcKaj ....m ~.» 

Robt B. Uman 

0. 4 W. OlbMm 

Andrew Ko« »..« ».. 

John FnMr 

Vlurn Kubem ...^. — ~ 

Ar«fn« GotttUw ^ 

HordMil Biqrnolda ............... — 

John McQragor ^ 

Qwm K. Vaadwttt . .^ 

OoU McFao ...»..^. 

Wm. White ....^ 

8amL C. Kenney ......m.^.m...* ....... 

Kdward Roblnion 

Hopklneon 4 Brothen ................ 

Tbouu Story ............*...... 

Thos. Dnmnk .^.....•................... 

B. 0. Hamphiiai, Jr - 

Alex. Poe 

JohoOurathen 

1 bonus Dnnu ...'.. 

Wm. John King 

Wm. BroMki 

Hector UtUe 

T. Btukerrme 

Henry W. Wright 

Aneon Jonee 

Heniy Hqaier .• 

James 8. Bangs ..................< 

John Faulkner 

James tfoOaalg..... 

HcDoogal A Davto ....... — ..... 

Damase Gulmont 

BoswoU Htfnsman ................. 

P. A. Balls 

Hall Telfer ...... 

Wm. Watsnn 

Lvon DsTld A Leonard DssmanOs .. 

Cull )JcI>onell 

8lmon Oitondurffcr 

Henry Close 

Wm.8Bilth 

H ugh Flnliyson.. 

Franools Bourganlt A Oo. 

James F. Oliver 

James Charltoa 

John Bharpe 

Qeorgo Daghurst... .. .. .. .i ... .. ... 

John Murray Upham 



. Oshawa. 
. Norwood. 
. Berlin. 
. Owensoand. 
. BtBnelaehab 
. Btrmtford. 
. Hamilton. 
. FrssarTlUa. 
. Qtt«bee. 
. Tp. Wflmot. 
. Tp Fitaroy. 
. Qoebee. 
. St. George. 
. South Norwich. 
. Picton. 
, Amellaabnrg. 
. Beauharnols. 
. Tp.Monagham. 
> Trafatgtr. 
. Chatham. 
. Slierbrook. 
, OtUwa. 
. Ayhnor. 
. Keena. 



George Wegjj . 



. MeKenaie — 

John Poison 

Wm. Gordon 

Tampleton Brown 

Chaa. Desjardins ,. 

A. Couture 

Zloa Downs 

Hleha»l MoUoy .,.. 

Wm. K. Harriiall 

David Hunter.. 

R.J.ST«ritt 

John Haly ... 

Thomas Taylor 

Hobert Tb<impeott 

David T. Brown............. 

John R. Chester 

Squire Keith 

J. 8. Wbitcomb 

James jMrneeon.. ..*......... 

Wm. C. Ouiiband 

Robert BCeMaster 

Hugh R. Bowman 

Aleiauder Mowat 

J Cralgle. 

J. A A. Clark 

Alexander Thompson ..^..... 

Surtlog A Arkla 

John Orme 

Jam«sMillii 

Chas. Boyd Taylor........... 

Charles KUlott ... 

Philip CIhpp 

George Hawkins..... ......... 

Jo«l Il«rr1man Wabstsr ..... 



. Toronto. 
,. Toronto. 
. Owensoand. 
. Niagara. 
. Hamilton. 
. OtUwa. 
. Pauley. 
. BrockTilte. 
. Brighton. 
. Amsprlor. 
. Torkville. 
. St. Mary*s. 
, SL Mary's. 
, Cape St. Ignaea. 
. Montreal. 
. Hamilton. 
. Cbllingwood. 
. Tbronto. 
. Ottawa. 
. Sand Point 
. Kingston. 
. Woodstoek. 
. BroekTille. 
. Pails. 
. AotonTsle. 
. St. George. 
. Montreal. 
. Af^lthodel. 
. MootreaL 
. Portland. 
. St. Thomas. 
. Samia. 
. Toronto. 
. P^tarboro*. 
. Peterboro*. 
. Qnebec 
. Qu«beo. 
. B<«ebTiUe. 
. yortenal. 
, Tp. Fitiroy. 
. Tp.Venilam. 
. Ameliasburgh. 
. MontreaL 
. Quebee. 
. Peterboro*. 
. White Uka. 
. Tp. MontaKue. 
. St. Catharines. 
. Thurso. * 
. Sherbrooke. 
. Georgetown. 
. Goorgntown. 
. Ingersoll. 
. Gloucester. 



, Woodstock. 
.•Scaibnrough. 

BellevlUe. 

GuHph. 
, Tp. Fitiroy. 
, Stratford. 
, Co'«nrg. 
, Oanoinfrton. 
, Tp. Oaldlmand. 
, Tp. Briglimn. 



Andrew Starratl ....... 

W. H. Perrta .. 

6. Q Oarmaa.............. 

Robert Crala 

Wm. Jolu Iklas ......... 

Robt. Richardson 

Joseph Baadett — 

Bdward Routh..... 

J. B.Teiina 

Orvllla A. Spoor........... 

Wm. Robens 

John PatersoB ............ 

AbAham W. Taykvr....... 

Donald F. CampMl 

Archibald Graham... 

Abraham Pratt 

Isaac Shape ............... 

Thomas A. Mitchell.. 

Patrick FItnatriek...... 

Colin Sinelidr 

Wm. Maama 

PhlUp loraeh ............. 

Haniy Hanly.............. 

O. W. Mac&rlaae .......... 

Bdwd. L. Parkfais 

Noah J. Adams 



> T^ Ohiagaaeoviaiy. 
. CiiBton. 

> BaUavUle. 
Tp. Augufta. 



. Qoebee. 
, Oaatniy. 

. Ottewa. 
. Qaabeo. 
I Harrfsnarg. 
, SoathamptoB. 
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, HamUtoa. 
. Toroato. 
. Ottewa. 
, Ottewa. 
. Tp. Waterloo. 



Allomette Island. 



Wm. 8mith..f 

Aadrew Joaas 

Chrlstophar Kphialm Lsa . 

R.J.Bari 

H. N. Boxer..... .......... 

Miehaal MarrioB , 



H<mtiaal. 

rsta. Oedla da Tal- 
■1 leyfl^-ld. 
, Tp. Whitby. 
, Coboarg. 
. Ottewa. 
. Moatraal. 
. Whitlv. 
, BroekTille. 
, Tp. North Damfrlea. 
. Barria. 



... Moatreal. 
... UmeLake. 



APPOINTMENTS TO OFFICE. 



POLICB MAGISTRATB. 
JAMB8 WBTHS, Eaaaha* to be PoUea Mntlitmto, Tbwn 
ofBrantford. (Gaiettad April 22, 1M6.) 

N0TARIB8 PUBLIC. 

DATTD SMART, of Port Hope, Ksqnlrs, Attom^rat-Law, 

t.^...-«,P.«.hO,p?ci.=L <««.U-ApH.l. 

BDWARD TAYLOR DARTKELL, of LHMnal, Bsquln, 
Banrisler«t-Law. to be a Notary PabUo In Uppfr Canada. 
(Gaietted April 1, 18d5.) 

DANTBL SHdFF. of MeOlIllTray. Kqsnlfa, to ba a Notary 
PaUie in Upper Caaada. (Oaaetted April 1, 1866.) 

DUNCAN CMAODONBLL, of Whitby. Esqnira, to be a 
Notary Public la Upper Canada. (Oaaetted April 1. 1866.) 

WILLIAM TORRANCB HATS^^of Oodarieh, Eaqaira» At- 
tornejHtt-lAw, to be a Notary Public ia Upper Oaaadik 
(GasoCtod AprU 1, 1866.^ 

JOHN EDWIN FARBWBLL, of Oshawa. 1Ssqali«,Barrh- 
ter^at-Law, to be a Notary PubUo la Upper Chaada. (Gasat. 
ted AprU 1, 1806.) 

DONALD SUTHRRLAND, of Thaaieat»rd, Bsqair«» to be 
a Notery Pablic In Upper Canada. (Gaaatted AprU 22, 1866.) 

GBOROB PALMBR, of Oaelph. Baialn^ Barrlsterat-Uw, 
to be a Notary PobUe in Upper Canada. (Gaietted AprU 22, 
1806.) 

C0RCWBR8. 

THOMAS JOHN TORK, Bsqnica, M.D. AssodataCoroacr. 
County of WelUngtOB. (Oaaetted AprU 1, 1866.) ' 

ALBXANDBR JAMBS McMASTBR, BBqaiT^ H.D., As. 
soeUte Coroner. United Counties of York and Peel. (Oaaet- 
ted April 1, 1866.) 

CHARLES TAIT SCOTT, Innire, Asaifciato Coronsr, 
United Ctounties of Huron aad Brace. (Oaaetted AprU 1, 
1866.) 

GBORGE WILSON, Esqnin, M.D., and DAYID HOWARD 
EARRIBON, Bsqaira. M.O., Aasodato Coreaars, County of 
P»rth. (Gaietted April 22, 1866.) 

JOHN CASCADRN, Bsqaira. M. D., Aiaoebto Coconar, 
County of Elgin. (Oaiettad Aprfl 22, 1866.) 

EDWARD HORNIBROOK. BMjnlia, Amodato Coroner, 
County of Perth. (Oaaetted April 22, 1866.) 



TO CORRESPONDENTS. 



«A StJBfC5MB«i^ — " SxTXRit RsAnxu** — ** BqxjraiI" — 
H A SoBSoauuB'*-.aBdar *• General Correiyondaace^" 
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NOTICE. 

Owing toihe wry large demand for (ke Law Joamal and 
Local Gonrta' Qasetta, tubecrSbert not desiring to take both 
pubUeoHonM are partietiku^ requested at ones torelwmthe 
back numbers ^ that one for tekieh ikrg do not wish to 
eubseribe. 



7ZZ3B 

^per Canah fab lonrnal. 

JUNE, 1866. 

BRITISH OATHS' ACT. 

Notwithstanding the numerous reformations 
and amendments that hare of late years heen 
made in the law of evidence, both in this 
country and in England, there is, at least, one 
provision remaining, which does not redound 
to the credit of its original introducer, or of 
those who at a subsequent period effected 
6ome very important and benefidal changes in 
this important branch of the law. 

The statute alluded to was not the pro- 
duction of our own legislators, who, being only 
Provincials, might be expected to do childish 
and thoughtless acts, but of that full-grown 
and almost immaculate assemblage, the House 
of Commons in England. 

In the year 1835 an act was passed by the 
Imperial Parliament, entitled, ''An act to re- 
peal an act of the present session of parlia- 
ment, intituled, an act for the more effectual 
abolition of oaths and affirmations taken and 
made in various departments of the state, and 
to substitute declarations in lieu thereof and 
for the more entire suppression of voluntary 
and extra-judicial oaths and affidavits, and to 
make other provisions for the abolition of un- 
neoessaij oath&" (6 4 6 Wm. IV. cap. 62.) 

With the expediency or propriety of sub- 
stituting declarations for oaths and affidavits, 
in En^and or any other eountry, we have, of 



course, hothing to do. The inhabitants of 
each country must be the best judges of what 
is suitable to themselves. For our part we have 
not yet come to the conclusion that a simple 
declaration, made without the sanctity of an 
oath, would conduce to public interests, or in- 
deed to the advancement of public morality ; 
though this latter is a more debatable ques- 
tion, and there is much force in the argument 
of those who contend that persons, who are 
long in the habit of taking what are in most 
cases merely formal oaths, such for instance 
as custom-house oaths, become indifferent 
and careless as to the sabered nature of the ob- 
ligation they take upon themselves. But 
whilst we might admit that a change in this 
respect would be grateful to the feelings pf 
many right-thinking men amongst us, we may 
naturally demur to another country, even 
though it be our own mother country, at- 
tempting to compel us to receive in our courts 
<u etidence^ the simple statement of a witness 
subject to, and fearful of no searching cross- 
examination, signed befbre some unknown 
magistrate, and uncontrolled by even the sem- 
blance of any thing that might remind him 
that his statement, whether true or false, was 
the subject of divine omniscience. 

One very noticeable inoopsistency of the act 
is, that whilst it enacts, that in any suit 
brought in any colony for or relating to any 
debt or account wherein any person residing 
in Great Britain and Ireland shall be a party, 
or for or relating to any lands, 4c, situate 
therein, it may be lawful for the plaintifl^ or 
defendant, or any witness, to verify or prove 
any matter relating thereto by a declaration in 
writing to be made before a justice of the 
peace, 4c., (sec. 16) it carefully provides in 
another place (sec. 7) that nothing in the act 
shall apply to any oath or affidavit which is 
required to be taken in any suit or judicU 
proceeding in any court of justice in Qreat 
Britain or Ireland. 

The utter want of caution, and the careless- 
ness evinced, and the inconsistenees apparent 
in this act so far as it applies to the colonies, 
are most able and fully commented upon in 
the judgment of the htte Sir John Beverly 
Robinson, in Sadih v. McQiman^ 12 U. 0. Q, 
B., 287, but like the present Chief Justice of 
Upper Canada, at that time sitting as a puisne 
judge in the Court of Queen's Bench, we do 
not " desire to weaken by further observattong 
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the effect of the temperate but clear and deci- 
ded manner in which the objections to the sta- 
tute have been pointed out" Those inter- 
ested in the subject will there find it much 
better and more clearly discussed than we 
could do it, and to this judgment we refer them 
for further information. 

The fact of this statute remaining so long 
unrepealed may probably be attributed to the 
infrequency of its use, but this is no argu- 
ment for its longer continuance ; and to con- 
clude in the words of the present Chief Jus- 
tice, ** In any point of view the enactment is 
at yariance with the rights of self-government 
possessed by the North American Provinces, 
and I sincerely hope may be repealed.*' 



PRACTICE OF BAILING BY JUDGES IN 
CRIMINAL CASES. 

On page 165 of VoL 7 of the Lata Journal 
will be found an article on the law and prac- 
tice of bail in criminal cases, to which we refer 
our readers in connection with The Queen v. 
C%aOTft«r^i;i«f a?., published in another place 
in the present number. The writer of that 
article sng^sted as allowable the practice 
which has been sanctioned by Mr. Justice 
Wilson, in the case named, that is to say, to 
have the depositions certified by the County 
attorney ; and expressed his belief that the 
better course in all cases would be (as sug- 
gested in that article) to obtain copies from 
that officer, rather than from the committing 
justice. We subjoin an extract therefrom on 
this point. 

The writer, afler mentioning that the pro- 
cedun; is not Uaced out in the particular 
enactment, goes on to say — *' but enough may 
be collected from the several enactments bear- 
ing on the subject, to show the proper prac- 
tice in such cases. Suppose, then, a practi- 
tioner instructed to apply to the county judge 
for an order to bail a party committed for a 
crime. The first step will be to procure cer- 
tified copies of the examinations uiid papers 
upon which the judge is to act. ll the party 
charged be actually in gaol, it may be assumed 
that the papers are filed with the County 
attorney ; for section 3U of the Consolidated 
Act, before referred to (Con. Stat C. ch. 
102), and section 9 of the Local Crown 
Attorney*s Act (c 106, U. C), require the 
depositions and papers to be 'delivered to 



the County attorney without delay,' and so 
in respect to coroners, by section 62 of the 
first named act The words *wit>iort do- 
lay * must be taken to mean without imrea- 
sonable delay, and in practice the papers are 
usually sent' by the next mail, or are at once 
sent in an enclosed packet by the constablo 
intrusted with the execution of the warrant of 
commitment, to be by him delivered to the 
County crown attorney, when he lodges his 
prisoner in gaoL But if on inquiry it is found 
that the committing magistrate has not trans- 
mitted the papers to the County attorney, that 
officer would doubtless call upon the magis- 
trate at once to forward them ; and that with- 
out prejudice to any proceeding that would lie 
against the magistrate for de&ult in not obey- 
ing the requirements of the statute. In some 
cases it may save time to apply dii'cctly to 
the committing justices ; but, unles** in very 
urgent cases, it is better to obtain the certifi- 
cate from the County crown attorney — for 
unless every thing is in form the papers may 
require to be again sent to the committing 
magistrate for correction, and, in .I'ly case, 
notice will probably be required to be given 
to the County attorney." 

As remarked by Mr. Justice Wilson, it 
would be impossible for the committing magis- 
trate, after he has complied with tho law in 
transmitting the papers to the County attorney, 
to certify in the manner required by the act ; 
and, "in favor of liberty," the learned judge 
made the order to bail on the depositions trans- 
mitted and certified by the County attorney. 

But after all; the 63rd section of tho Con- 
solidated Satutes of Canada only provided an 
additional mode of verifying the d^'positions, 
&c., on the application to a judge to bail, and 
the judge might, we take it, act upon any 
proof which satisfies him, under the extensive 
powers given by the 54th section of the same 
act ; and the official certificate of a County 
attorney is at least as reliable as the like cer- 
tificate from a justice of the peace. 

There are, however, two provision.^ bearing 
on this question which do not appear to have 
been mentioned by counsel in the case of The 
Queen v. Chamberlain Section 6 of ch. 80, 
Con. Stat Can. provides that ** in every case in 
w^hich the original record could be received in 
evidence, a copy of any official or jmblic docu- 
ment in this province, purporting to be certi- 
fied under the hand of the proper officer or 
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person in whose custody such ofBcial or public 
document," &c, shall be receiTable in evidence 
of any particular in any court of justice, or be- 
fore any legal tribunal, &c ; and section 60 of 
Con. Stat C. ch. 102 enacts, that after examin- 
ations taken before magistrates have been com- 
pleted, and before the first day of the court to 
which the prisoner is committed to be tried, 
&c., the prisoner may demand from the 
officer or person having custody of the same 
copies of the depositions on which he has been 
committed, &c, on payment of a reasonaJble 
sum for the same, not exceeding five cents for 
each folio. 

Under one or both of these enactments the 
judge might well receive certified copies of the 
depositions from the County attorney, if ex- 
press authority were needed for receiving that 
species of evidence of depositions taken in the 
charge upon which a prisoner applies to be 
adiiiiited to bail 



OVER-UOLDIXa TENANTS. 

It raijijht- naturally be supposed by those 
takiDijj a c^ursory glance at the statutes of 1864, 
tliii< those disagreeable people had, after all 
ihut has been said about them, been effectually 
provided for by the legislature. It was per- 
haps thought that giving jurisdiction in the 
premises to the county judges, was all that 
could possibly be necessary. This, of course, 
was a high compliment to them, for which, as 
for many other favours of the same kind, 
they ai e doubtless very grateful. 

It will be seen by comparing the late act 
(27 <^' 28 Vio., cap. 30.) with the OOrd sec. of 
the i.jf.ct jciiit Act, (C>u. iStat. U. C, cap. 27, 
sec. OJi, taken from 4 Will. IV., cap. 1, sec. 53) 
that the first and second sections of the act 
first referred to are copied, almost word for 
word, from section 63 of the Ejectment Act 
Now these sections define the class of tenants 
that come within the provisions of the act ; 
and Uieretore the decisions on the earlier sta- 
tutt' <»n this point, apply equally to the later 
one liiit tUese docisioas, wmch wiire col- 
lected and commented on in an article on 
this subject in a previous volume,* shewed 
vari HIS defects in the law as it then stood 
and which therefore still exist. 

These cases shew that the operation of the 
act is very limited. It does not apply to 



tenancies at will, to monthly tenancies, to ten- 
ances from year to year, nor to cases where 
a term is forfeited by breach of covenant ; in 
fact the act is confined to cases where the te- 
nant holds over after the expiration of a term 
certain, created by the contract of the parties, 
and becomes a trespasser and liable to be 
ejected without notice or demand. 

It is a pity that this was not looked to when 
the last enactment was introduced. Wo did 
our duty in the premises by calling attention 
to the defects in the then existing law. Per- 
haps the next law-maker that tries his hand 
on the law of landlord and tenant, will take 
the hint and be more successful. 



• 10 u. c. L. J., 1. 



THB LOWER CANADA LAW JOURNAL. 

It is proposed, in Montreal, to issue on 1st 
July next, a legal pcriodiciil under the above 
title, " to take somewhat the same position" 
there " that the Upper Canada Law Journal 
holds in the Western Province." 

We shall be glad to welcome this periodical, 
anfl hope for its success. Wc (\ &<) w ithout 
in the slightest degree reflecting upon the 
Lower Canada Reports, or the Lom*^ Cnnada 
Jurist^ both of which publications are of a 
high character. But devoted as tJiey are ex- 
clusively to reports of decided cases, their 
ambit is necessarily limited. 

It is intended that the Lower Canada Journal 
shall contain original articles on subjects inte- 
resting to the profession, important proceed- 
ings and decisions of all the courts, civ: I and 
criminal, selected matter from English and 
American periodicals, miscellany of mtelli- 
gence interesting to the profession, an a be a 
medium of communication between members 
of the profession. 

The publication will be a quarterly one, and 
the price only $2. But in order to be of much 
service to the profession as a medium of com- 
munication and miscellany of intelligence, it 
ought at least to be a monthly. This wc pre- 
sume it will' soon become, if the project rcjcive 
the support it deserves. 



We have received a copy of Mr. McMillan's 
" New Manual of Costs, Forms, and Rules in 
the Common Law Courts of Upper Canada." 
It appears to be a most useful little book, con- 
taining 142 pages. We shall refer to it again 
in our next issue. 
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LAW SOCIETY EASTER TERM, 1865. 

CALLS TO THE BAB. 

The following gentlemen, during this term, 
obtained the necessary certificates qualifying 
them for call to the bar, viz : — 

J. Hutcheson Esten, J. G. Hatton, G. T. 
Smith, W. G. ix)scombe, Sutherland Malcom- 
son, W. Sidney Smith, A. S. Hardy, G. S. 
^Gorrigan, John Mclntyre. 

ATTOBNETS ADBCnTED. 

The following gentlemen were, during this 
'term, sworn in as Attorneys and Solicitors in 
the several courts of law and equity in Upper 
Ganada : — 

Elmes Henderson, G. A. Holmes, James 0. 
Loane, P. F. Walker, Frederick W. Gampbell, 
Stephen F. Griffith, W. Sidney Smith, G. V. 
Price, Alfred Hoskin, G. S. Gorrigan, John 
Mclntyre, R. H. Haycock. D. B. Maclennan, 
-Sutherland -Malcomson, S. P. Yeomans, J. 
Watson Hall, Benjamin Gronyn, Gharles D. 
'Dallas, W. J. White, John Fariey, AlfVed Mc- 
Dougall, Samuel Wickson, Nicholas Murphy, 
W. B. Simcoe Kerr, Henry Holland. 

MOTICBS rOB NBXT TBBX. 

Tifly-seren gentlemen haye given notice of 
•their intention to present themselves for ex- 
amination for call to the bar next term. 

Fifly-one gentleman have given notice for 
•next terra for admission to the Law Society 
•as students. 

[These figures are more eloquent than words 
could be. Quo^e — Why do people insist upon 
ent^ng an expensive and laborious profession, 
by which the vast majority of them will not 
be able to make " salt Tor their porridge."] 



We have much pleasure in directing the at- 
tention of those whom it may concern^ to the 
■professional card of Mr. Holcomb, which will 
be found in our advertising columns. Previ- 
t>us to his commencing the practice of his pro- 
fession in New York, he graduated in the To- 
ironto University, and studied in a law office 
iiere. Having been a pains-taking and Indus* 
trious student, we have no doubt that busi- 
ness entrusted to his care wUl be properly at- 
tended to, and his knowledge ef Ganadian law 
will be especially useful in matters <of business 
sent to him torn this country. 



SELECTIONS. 



QUAGKERT. 

The conviction of Wray alias Henery aroused 
the virtuous iodignation of the British press 
to a degree that is inexplicable, as the offence 
of which be has been found gnilt]^ has beea 
known to have been committM daily by the 
hundreds of quacks who carry on their nefa- 
rious but profitable practice m London and 
every town in the kingdom, and as the pro- 
prietors of the newspapers that have beeo 
loudest in bis condemnation, and in the 
expression of indignation, have not hesitated 
to give to his advertisements, and those of 
others of the same class, a place in their 
pages. Uow few of our daily papers can be 
safely admitted into the family circle, owing 
to the highly objectionable nature of the ad- 
vertisements of these quacks, by which alone 
they are enabled to live. If their advertise- 
ments were refused admission in the news- 
papers, half their trade would be gone. It is 
said that one London quack alone spends 
£10,000 a year upon his advertisements. 
This oircumMtance is itself enough to show 
how profitable a business this must be ; and 
we recently heard of a case which explains 
the manner in which it is made so. 

A nervous gentleman — so runs the tale- 
was induced to consult one of. these fellows 
on a subject of extreme delicacy; the quack, 
seeing with whom he had to do, left the room 
mysteriously, and returned with a glass of 
stagnant water, into which he made this poor 
nervous man look with a magnifying glass, 
and, perceiving therein all kinds of creeping 
things, he became very much alarmed. The 
quack, seizing the opportunity, assured his 
patient that what he saw was the cause of 
complaint, and that there was no man in 
London able to cure him but himself, and he 
refused to prescribe until he was paid £500, 
and a cheque was Immediately drawn for the 
amount. How he worked upon the nervous 
fears of this poor man can well be imagined, 
into whose purse be contrived, there can be 
little doubt, to dip still deeper. 

Now, we do not imagine that the refusal of 
their adrertisements would absolutely deprive 
these gentry of the publicity which is essential 
to them, but it would deprive them of that kind 
of recommendation which an advertisement in 
a respectable newspaper conveys to the mind 
of the ignorant and onrefieoting who very 
often imagine that tile proprietor of a high 
class newspaper would not admit into hie 
columns an advertisement if he did not know 
something of the character of the advertiser. 
The description of persons fitted to be their 
victims being very well known to them, and 
their whereabouts, in whatever locality they 
are to be found, the post will be made the 
medium of eonveying their filthy advertise- 
ments to their dupes. But then this mode of 
advertisement is within the grasp of the law. 
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There is aDother mdde of advertisemeot to 
which they resort — ▼!«., the distribution of 
their works at the public museums, to the 
annoyance and disgust of those who frequent 
our leadinfi; thoroughfares. This too, can be 
suppressed by the strong arm of the law. 
Surely that which Lord Oampbell's Act has 
done with regard to obsoene prints, can be 
done in the case qf obsoene publications, and 
the exhibitions of loathsome and disgusting 
figures and busts. 

No qaack is permitted to practise in France. 
When a man is about to commence the praotioe 
of mpdicine in any town there, he is obliged to 
present to the mayor, or other authority of the 
town, his diplomas, and if they iire nuienregle, 
be is not allowed to open his practice, "the 
result is, that the public health and the purses 
of individiiHls are alike protected. Why can- 
not that which is done in France be done in 
England? 

Doubtless there is this grave difficulty. 
According to our English mode of thinking, 
it is a 8^rious and generally reprehensible 
interference with the liberty of the subject to 
extinguish a profitable trade, as this is, by 
legislative enactment, and there must be a 
Tery clear and cogent case of public benefit 
to compensate us for the sacrifice of personsl 
liberty. "What," say the objectors, and not 
without forcp, " interfere with the right of a 
Briti<)li su) ject to make any contract respect- 
ing his owu pocket or health that in his own 
discretion he may himself please? Why 
should the Legislature interfere to protect 
men against their own folly 7 In seeking to 
8uppre<«H these publications, we may prevent 
scieutifio and medical inquiry? Why should 
we, in eflect, revive an obsolete monopoly? 
This woo Id be a gross, wanton, and un-EuK- 
lish interference with that which ie most 
dear to us-T-our free, uncontrolled, unfettered 
liberty ;** and so forth. And it is not enough 
to say thtit similar objections may be and 
have o^en made to every project of reform 
brought under the consideration of the Legis- 
lature, and that, nevertheless, the reforms 
have been effected with advantage to the 
public. The real question at issue here is 
Dot whether the arbitrary suppression of 
these quacks would or not be a public benefit 
— no one can deny that it would be .so, 
except the quacks themselves — but whether 
there is or not involved in this suppression a 
principle so fraught with danger as to render 
lis ado^tP'^vt a greater evil than the nuisance 
it is desired to suppress. We cannot deny 
that to watch over the moral oonduot of the 
population by law savours somewhat suspi- 
ciouHly of. ** paternal government''' When 
the New England colonists declared adultery 
to be a crime punishable with the pillory^ 
few people in this country doubted that,, how- 
ever excellent the morality of the statate in 
question, it was, practically, tyrannical. The 
question for us, then, is, have we, declama- 
tion apart, a right to prevent the opan exer- 



cise of this most " noxious trade ? " and we 
do not hesitate to say that we have. 

Why is cheating a criminal ofieuce? Be- 
cause it is the duty of law to protect property, 
and cheating is an invasion of the rights of 
property. Is it, then, less the duty of law to 
prevent the weak and credulous from being 
deceived out of their health, whieh is pro- 
perty, and made furthermore to pay tneir 
money for that which cannot be taken to be 
"valuable consi'Jeration.'' Moreover, public 
decency is within the proper scope of the law, 
and these exhibitions and advertisements of- 
fend against public decency. 

We admit freely that the task is not an easy 
one ; but that is no reason why the attempt 
should not be made. Lord Campbell, in 
dealing with the Holy well-street obscenities, 
had similar difficulties to encounter, yet he 
made the attempt, and practically succeeded 
in his object. 

The failure of the Medical Registration 
Act to suppress these evils is another proof 
of the necessity of a public prosecutor. The 
medical council consider, and probably with 
justice, that they are not called upon to insti- 
tote proceedings, at their own risk, against 
quacks, who^ by their assumed titiefi, hold 
themselves out to the public, who have no 
means of knowing better, as dui> -qualified 
medical practitioners; and a kind ot sanciioa 
is believed to be added to this reprosentatioQ< 
by the appearance of their advert i.<»ements in 
respectable newspapers. As the law at pre«^ 
sent stands, there is no person or body com- 
pelled to prosecute. 

The first step necessary sounds a strong 
one, but it is really right in principle. Let 
it be made a misdemeanour to as*<uine the 
title or qualification of a medical man, unless 
authorised by the diploma of some ^^^cognised* 
or legalised body or institution ; then appoint 
a public officer bound to institute Ic^al pro- 
ceedings against all persons who viu'ate the* 
law in this respect, on a proper pri:nd fadt 
case being shown; next prohibit any man 
from practising medicine m any place until 
his diplomas have been submitted to some 
magistrate, and a proper opportunity afforded 
for any person who may be so minded to test 
their genuineness. Let the presentation of a 
falne diploma be declared a misdemeanour, 
and power of summary conviction (aut jisct to- 
the right of appeal) given to the m.igistrates ; 
next the magistrates should be invested witii 
power to close those museums tbw.t disgrace 
our leading thoroughfares, wherever founds 
and the proviaions of Lord Campbell's Anst 
shod Id be extended to the circulation of those 
filthy publications. 

This latter is,, perhaps, the most difficnli 
branch of the subject, because it may fairly 
be- said', where is the line to be drawn between 
a scientific and a filthy publication. Many 
duly-qualified practitioners devote themnelvea 
to the treatment of what are- called ** secret 
diseases/^ and write tkilful treatises upon 
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the Ruhjeot. This is unquestionably so, and, 
while tiiere is no necessity for the public to 
read these books, it is as u))6olutely necessary 
that the profession should be in posoession of 
them as of any other medical works. They 
most therefore be advertised in the usual 
style in which other learned books are offered 
to the profession, but nwt otherwise; and it 
>mny well be confided to the authorised tribu- 
nals to deal with the authors of such works, 
and to say, under all the circumstances of 
eaeh case, whether the advertisement was or 
not a legitimate one, and, if not, then to treat 
it as a misdemeanour. 

It is not necessary here to enter into the 
^details by means of which these provisions 
•might be carried out, as they will easily sug- 
gest themselves to every experienced drafts- 
man. Let the principle but be admitted that 
the men are public nuissnces, as deserving of 
being stopped as unqualified solicitors or un- 
authorised brokers, and that the publications 
are an offence against public decency, and 
the rest will follow upon well-established 
precedents, almost without the necessity of 
• CO Dsid eration . — Solicitor* s Jmmtal. 



USURY. 

The commodities and incommodities of 
usury have been fruitful themes of discussion 
among civilized nations time out of mind ; 
and to-day, when unlimited wealth flows into 
the coffers of our merchants and bankers, the 
subject is necessarily exercising the minds of 
•commercial men more than ever. 

'Originally, usury meant the taking of any 
tnoney for its use : now, if money be paid for 
the use of money according to law, it is 
denominated interest; if more be taken it is 
usury. 

Almost every nation has fixed by law a 
rate of interest for the use of money, upon 
the principle that it is easy for the lender to 
oppress the borrower. 

The laws of Great Britain regulating inter- 
est have been quite various and significant. 
During the reign of Henry VIIL, who became 
king in 1509, the rate of interest wns legal- 
ized at ten per cent., and so continued, with 
but slight change, till James I. came to the 
throne (1603), when it was reduced to eight 
per cent. While England was a common- 
wealth it was only six per cent., which rate 
was re-enacted under 12 Charles II. (1661). 
By statute 12 Anne (September 29th, 1714), 
interest was again reduced to five per cent. 
From this statute of Anne, which provides 
that no person shall take, directly or in- 
directly, upon ony contract, or loan of mon- 
eys, wares, or merchandise, above the value 
of £5. in the hundred for a year, and that 
any person taking more than that rate shall 
forfeit and lose treble value of the moneys 
and other things so lent^ — the states of our 
Federal Union have «drved their varied usury 
laws. 



By Act 3 & 4 William lY., were exempted 
from the operation of usury, all bills or notes 
having "more than three months to run/' 
Several modifications have occurred during 
the reign of Yiotori)!, and by statu to 1 Yict. 
80, and 2 Yict. 37 (same as the sUtote of 7 
William lY.), bills and notes are not effected 
by usury laws, if payable at or within twelve 
months, at legal interest, and not secured by 
mortgage, nor any contract for the loan or 
f<>rl)earance pf money, above the sura of £10. 
shall be affected by the usury law : PenneU v. 
Atienborough, 4 Q. B. 867. And by statute 
17 & IS Yict c. 90, all laws then in force 
upon usury were appealed. 

The Sexviri of Athens were commissioners, 
who did watch to discern what laws waxed 
improper for the times, and what new law 
did in any branch cross a former one, and so 
ex officio propounded their repeal, upon the 
maxim Salus popdi miprema lex. In the 
absence of this system with us, it devolves 
upon members of the legal profession more 
particularly to discern the real wants of 
society and the needs of commerce. While 
there should be no blind adherence to former 
rules, it is still necessary to exercise thought, 
foresight, and discretion, lest in a reform we 
'* root up also the wheat." 

As opinion obtains in many states, that 
money, being only worth what it will bring, 
should be regulated by voluntary contract of 
parties, subject to mercantile usage governing 
contracts of merchandise, — in fine, that the 
** tooth of usury" ought to be blunted, and as 
this prevailing sentiment has exerted, and 
must continue t^) exert, no inconsiderable in- 
fluence upon adjudications, we purpose to 
devote some space to the discussion and re- 
view of two principal propositions : FiraU 
The present status of usury in the United 
Ststes ; and Second^ The practicability of a 
reformation in the usury law of New* York. 

I. Strictly speaking, there are three requi- 
sites to constitute usury : 1. A loan, either 
express or implied ; 2. An understanding 
that the money lent shall or may be returned ; 
3. That a greater rate of interest than is 
allowed by the statute shall be paid. It is 
clearly settled, also, that there musf be an un- 
lawful or corrupt intent confessed or proved, 
before a transaction will be pronounced usu- 
rioifs, — this is an important ingredient to 
constitute the ofience. 

1. It has been held in New York, see 5^ 
Denio 236, that an usurious oontraot is incap- 
able of ratification ; but, said Balcom, J., in 
Smith V. Marvin, 25 How. Pr. R. 326, the 
assertion is not strictly true, for when a usur- 
ious loan is *' voluntarily paid," the contract 
ia42ertmnly ratified, except as to the unlawful 
interest, which may be recovered back. Also, 
in the cose of Dix v. Van Wyck^ 2 Hill R. 
522, Bronson, J., delivering the opinion of 
the court, observed, *' Contracts affected by 
usury are not so utterly void, but that they 
may be ratified." Thus it follows, if a bor- 
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rower repsy a loan which he mij^ht have 
avoided for asary, he cannot recover the 
money back again ; thoui;h by the New York 
statnte he may recover the ezoesa which has 
been paid over lawful interest, within one 
▼ear, as in Main and Virginia ; or at common 
law at any time within six years. 

In Massachusetts, it is held, that where 
there has been no payment, demand, or adjust- 
ment, in ascertaining the amount due on a note 
made payable with interest annually, simple 
interest only can be computed: Hastings v. 
Wiswall, 8 Mass. 455 ; Ferry y. Ferry, 2 Gush. 
98 ; Von Hemerir. Farter, 11 Met. 210. The 
same rule has been followed in Maine : Doe 
▼. Warren^ 7 Greenl. 48. 

What constitutes a voluntary payment of a 
ban 7 In the case of Mumford v. Am, Life 
Ins. and Trust Co., 4 Comst. R 463, it was 
held, that the payment of a usurious loan 
was not voluntary, if obtained by the lender 
out of collateral securities in his hands with- 
out the concurrence of the borrower. 

2. Of Contingent interest. In ordinary trans- 
actions, if the gain to the lender, beyond legal 
interest, is made dependent upon the will of 
the borrower, as where he may discharge him- 
self by a punctual payment of the principal, 
— as if I covenant to pay one thousand dol- 
lars one year hence, and if I do not then pay 

, it, to pa^ five hundred .dollars, or fifty per 
cent., oeing in the nature of a penalty for 
non •performance, it would not be usurious ; 
as where there is no loan or forbearance there 
can be no usury, — and both parties must in- 
tend to provide for the payment of more than 
legal interest. 

Thus, the Supreme Court of the United 
States held, in the recent case of Spain v. 
Hamilton's Admin,, 1 Wall. 604, that, where 
the promise to pay a sum above legal interest 
'* depends upon a contingency, and not upon 
any hapoening of a certain event, the loan is^ 
not usurious .'' Nor will usurious interest be' 
inferred from a paper whiqh, while referring 
to payment of a sum above the lawful interest, 
is " uncertain and so curious," that inten- 
tional bad device cannot be affirmed. 

It is clearly understood, that the essence of 
the contract of bottomry and respondentia, is, 
that the lender runs the risk, and is thus en- 
• titled to the marine interest This mercantile 
rule is sanctioned either by usage or law in 
almost every country : Ord on Usury 24 to 48 ; 
Thomdike v. Stone, 11 Pick. 183. 

There is a distinction made between such 
cases and those of personal risk of the deb- 
tors being able to pay ; if anything is paid for 
such risk it is usurious. 

3. What interest vitiates a contract Ifihliftr- 
est be paid upon miscalculation, it does not 
render the contract usurious; but if taken 
through ignorance of law it would be, upon 
the familiar maxim, ignorantia juris non ex 
eusat. 

It is no^ material in what form the contract 
b made, as the courts necessarily inquire into 



the real nature of the transaction, and no 
shift or device can protect it. A novel and 
interesting case was recently tried in Massa- 
chusetts, as to the liability of an executor 
who received unlawful interest innocently, 
which was reserved in a note due to his testa- 
tor ; and it was held that an action would not 
lie against the executor personally to recover 
back *' threefold" the amount of usury so 
paid, although he be described in the writ as 
executor : Heath v. Cook, 7 Allen R. 59. 

The question whether interest calculated 
by tables, upon the principle of 360 days 
being a year, is usurious, has been somewhat 
mooted. The New York courts have held that 
usury would attach : N. Y. Firemen* s Ins. Co, 
y. Ely, 2 Cow. 678 ; TJtiea Ins. Co. v. Tillman, 
1 Wend. 555 ; 8 Cowen 398. In Massaohu- 
sets, however, they have decided, otherwise : 
Agricultural Bank v. Bissell, 12 Pick. 586 ; 
and also in Vermont: St. Albans^ Bank v. 
Scott, 1 Vt. R. 426 ; State Bank v. Cowan, 8 
Leigh. 253. Professor Parsons, in his ex- 
cellent work * on contracts, thinks this latter 
the better opinion. In Ohio, Iowa, and some 
of the other states, Rowlett's tables are author- 
ised by statute. 

New York and Massachusetts courts hold, 
that the taking of interest in advance by a 
bank, upon discounting notes, is not usurious ; 
and the same opinion obtains in most states : 
Mowen y. Hymers, 12 N. Y. 230. 

The rule for casting interest where partial 
payments have been made, is given in the case 
of I'he Slate of Gonneciicut v. Johnson, 1 Johns. 
Ch. R. 17, by Chancellor Kent, as follows : — 
" Apply the payment in the first place to thq 
discharge of the interest then due. If the 
payment exceeds the interest, the surplus 
goes toward dischargiog the principal, and 
the subsequent interest is to be computed on 
the balance of principal remaining due. If 
the payments be less than the interest, the 
surplus of interest must not be taken to argu- 
ment the principal ; but interest continues on 
the former principal until the period when 
the payments, taken together, exceed the 
interest due, and then the surplus is to be 
applied towards discharging the principal, 
and interest is to be computed on the balance 
of principal as aforesaid." The renowned 
Judge Shaw, of Massachusetts, also declared 
this to be the proper rule in computing in- 
terest on partial payments. 

In New York and the New England states 
it has been generally held, that new securities 
for old ones which Are tinted with usury, are* 
void with the old ones, and subject to the 
same defence. 

But in Arkansas, where the plaintiff beld^ 
several notes against the defendant, by agree-- 
ment with him calculated interest due on each, 
note and added it to the principal, took a new- 
note for the' whole sum bearing ten per cent, 
interest, it was held not usurious : 1 £ng. R. 
463. 

Whether a note valid in its inception, but 
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uBoriousIy transferred by the payee or id- 
doreee, is valid against the maker, has been 
▼ariottely decided. Lord Kenyon once held 
that such holder would be entitled to recover : 
Parr ▼. EUanon, 1 East 92 : and in the case of 
Campbeil ▼. Read, Martin k Yerg. R. 392, it 
was decided, that a note thus usuriously in- 
dorsed is valid as against the maker, in the 
hands of a bolder in good faith. By Statute 
of Michigan, a holder of a bill or note in good 
faith, for valuable consideration, without no- 
tice and before maturity, shall be entitled to 
recover as if such usury bad not been alleged 
and proved. This is a wise and equitable 
provision, working great benefit New York 
repealed a similar provision by the amend- 
ment of 1837. There are but few oases in 
which a bill or note is void in the hands of an 
innocent indorsee for valuable consideration ; 
snob cases are, when the consideration in the 
instrument is money won at play, or it be 
given for^a usurious debt. Notes given bj a 
corporation, in violation of a statute, are void, 
even in the hands of an innocent holder : 
Root V. Godard, 3 McLean 102. In Misitis- 
sippi a note was held to be void, where the 
signature wa«« procured by fraudulent repre- 
sentations : Dunn v. Smith, 12 S. k M. 602. 
The payee of a note may transfer it at a dis- 
count ezcf'eding the legal rate of interest ; 
but where an indorser buys a note (valid in 
its inception), he can recover against the in- 
dorser only the sum paid with interest, though 
the full amount may be recovered against the 
maker: 15 Johns. R. 49 ; 4 Hill 472. If a 
usurious note be given up and cancelled, on 
the promise of the debtor to pay the original 
debt, with lawful interest, such promise would 
be binding; or if, when the interest is due 
and payable, or constitutes a then subsisting 
debt, the debtor ask to retain it, and agrees to 
pay interest upon the amount at the legal rate, 
the agreement is not usurious. Though a 
note be valid between the original parties, yet 
the indorser cnnnot sue the maker, if the in- 
dorsement tjras on an usurious consideration : 
Story on Bills 189 ; 1 Peters R. 37. 

4. Of vsury in parties procuring loana. 
Whether a bonus or premium is in the nature 
of a gift or promise at the time of the trans- 
action, is a question of fact ; if the undertak- 
ing assumes distinctness enough to become a 
•contract for additional interest, the penalties 
^of the usury law would attach. 

A creditor in loaning money is not allowed 
io receive a compensation as for services in 
.procuring the loan, nor make a condition of 
« loan that the borrower shall purchase a 
certain article ; and whether the contracting 
.parties sought to evade the statute is a ques- 
tion for the jury: Cowen's Treat 63; 1 
Johns. Gh. 6. 

In New York city, very large business is 
done, by brokers in procuring money loans, 
and the question ofMn arises what transac- 
tions are usurious. It is dear, that if a bor- 
.rower pays a broker commisaion for his ser- 



vices in effecting a loan, in addition to paying 
lawful interest to the lender, it does not render 
the loan nsurious. provided, tbe broker acts as 
agent merely and is not the person making the 
loan, and the lender receives no part of the 
commission : CondU v. Balditin, 21 N. Y. 
219; 21 Barb. 181; On the other baud, if 
the loan was in fact made by tbe person pre- 
tending to act as broker, his receiving a com- 
mission beyond simple interest, would consti- 
tute usury. 

If a party guarantee or indorse paper for 
two tBontha at two and a half per cent., it is 
not osoriotts (where there is no loan>, for a 
man may m11 bis credit as well as goods and 
lands, dealing fairly, at any price he can get: 
Reed v. Smith, 9 Cow. 647 ; Jlfoof« v. Huufland, 
4 Denio 264 ; 1 N. Y. Legal Obs. 107. 

If A. kmns money to B. on simple interest^ 
and on paying the same, B. expresses gratitude 
by a gift to A., either of money or goods, It 
would not be usurious ; but if it be given in 
accordance with a previous promise, usury 
would attach. 

The weight of authority recognises the 
principal, that none but parties or privies to 
an usurious contract can take advantage of it ; 
and to avoid a security it must be shown that 
the agreement was usurious from its origin : 
Nichols V. IkarfOH, 7 Peters R. 103 ; Rice v. 
Welling, 5 Wend. 597 ; Gardner v. Flagg, S 
Mass. 101. 

Usury, though commonly an onconsionable 
defence, is a legal one» and if jproved, the 
courts must sustain it ; if impolitic the legie- 
lature alone can annul or repeal it. It is a 
defence which is not encouraged by the New 
York courts ; and since the enactment of Laws 
of 1850, neither a corporation nor a receiver 
of one can maintain an action to recover back 
usurious prom i urns paid by it — Atnerican 
Law Register, 

{fbbeOmtinaiitd,) 
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COMMON PLEAS. 

(JlQwretd &f 8. J. YahKovobiir, Iteq., MJL, Btaridiit^ta 
Law, MUporiar Uith$ Ctourl) 

Baxtbb t. Batnbs. 

Umkmped premUmnf iMfe— 27 d 38 Fie^ dL 4—PUaM^, 

Where the d««feDdMit neither denied the meklng of the not* 
•aed DO, nor pleaded the abeenee cS m stamp, Hdd, that a 
defence on the Utter ground eonld not be urged. 

Semhtt, 1. That the only mode of railing the der<»nee of the 
want of a legal etamp la hj a plea denying the Ikct. 2. 
That each pitra would be diqriaoed by wUlenee nhHWios 
that the In^trnment had been properly etamped at the 
thne of tlgnature, and Initialed by the maKer, but had 
been tubbed off, defiMoed, or improperly rrmnTed* by aome 
one elae ; that, on theee tuiU being ehewn. the note would, 
not be Told, and that the deftndant would be relleTed from 
the penalty under the act* 

[aP, H.T.,1866.3 

* That part of the eaae which bean upon tha late Stamp 
Act only {« glren, the remainder not being of general 
intereet.^S>8. L. J. 
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The declaration stated that the defendant, on 
29th September, 1864, by his promissory note 
then over dne, promised to pay Baxter & Galloway 
or bearer |55Q with interest one month after date, 
and Baxter & Galloway delivered the note to the 
plaintiff, who became the bearer thereof, but thot 
defendant did not pay the same, and the plain- 
tiff claimed £176. 

The defendant pleaded, 1. That he was in- 
dneed to make the note by the frand of the plain- 
tiff. 2. That he made the note and deliTered the 
same to the plaintiff withoat valne or consider- 
ation for his so doing, or for his paying the 
amount thereof, or any part thereof, and that 
plaintiff always held the note without any value 
or consideration. 8. A plea of set off for money 
lent, money received, money paid, interest, and 
on an account stated. 

The plaintiff took issue on all the pleas. The 
cause was taken down to trial at the last winter 
assises for York and Peel before Mr. Justice 
Morrison, when a verdict was rendered for the 
defendant ♦ ♦ ♦ 

Robert A. HarrUon obtained a rule niii for a 
new trial. 

F. McKelcan shewed cause. * * * The note 
was void for want of a stamp : 27 & 28 Vic. cap. 
4, sec. 9. The defendant under that section 
would be liable to a penalty if he paid it without 
a stamp. Application was made at the trial for 
leave to add a plea raising this question, but was 
refused. 

Robert A. Harriton, contra. ♦ ♦ ♦ The 
making of the promissory note is not denied, and 
the defendant if intending to set up the illegality 
• should have pleaded it under the 8th rule of 
Trinity term, 1866: Latarut v. Cowie, S Q.B. 
469; lUldY, Wood, 7 A. & E. 114. 

RioHABDs, C. J., delivered the judgment of 
the court 

As to the want of a stamp, the 9th sec. of stat. 
27 & 28 Vic, cap. 4, in effect provides, "if any 
person signs, becomes a party to, or pays any 
promissory note, draft, or bill of exchange, 
chargeable with duty under this act, before such 
duty (or double duty as the case may be) has 
been paid by affixing thereto the proper stamp 
or stamps, such person shall thereby incdr a 
penalty of $100, and, except only in case of the 
payment of double duty as hereinafter mention- 
ed, such instrument shall be invalid and of no 
effect in law or equity ; and the acceptance of 
payment or protest thereof shall be of no effect, 
except that any subsequent party to such instru- 
ment or person paying the same may at the time 
of his so paying or becoming a party thereto pay 
such double duty by affixing to such instrument 
a stamp or stamps to the amount thereof. * * 
And such instrument shall thereby become valid, 
but no prior party who ought to have paid the 
duty thereon shall be released from the penalty 
by him incurred aa aforesaid ; and in suing for 
any such penalty the fact that no part or'the 
signature of the party charged with neglecting 
to affix the proper stamp or stamps affixed to 
any instrument shall be primA faeie evidence 
that such party did not affix such stamp as re- 
quired by this act'* 

The 8th rule of eourt of Trinity term, 1866, 
is, **In every species of action or oontnot, all 



matters in confession or avoidance, including not 
only those by way of discharge, but those whiclt 
show the transaction to be either void or voidable 
in point of law on the ground of fk-aud or other, 
wise, shall be specially pleaded ; exampli grati&^ • 
infancy, coverture, release, payment, perfor- 
mance, illegality of consideration either by sta- 
tute or common law,drawing,endorsing, accepting 
bills, ftc, or notes by way of accommodation, 
set off, mutual credit, unseaworthiness, misrep- 
resentation, concealment, deviation, and various 
other defences must be pleaded." 

It was provided by Imperial statute 81 C^eo. 
III. cap. 26, sec. 19, to which Imperial statute 
66 Geo. IIL c. 184, sec. 8, refers, that "unless 
the paper on which a bill or note be written be, 
stamped with the proper duty or a higher doty, 
it shall not be pleaded or given in evidence in 
any court, or admitted to be good, useful, or 
available in law or in equity." Sec. 17 of 8 & 4 
Wm. IV. of Imperial Statute, cap. 97, provides 
that, "when the commissioners of stamps shall 
discontinue the use of any dies and provide fresh 
ones in lieu thereof, and give the proper notice- 
thereof, the new dies shall be the only true ones> 
for denoting the duty to be charged< in any case 
to which the dies are applicable, and all deeda 
and instruments for the marking or stamping of 
which any such new dies shall have been provid- 
ed, and which shall be engrossed, written, or 
printed on vellum, parchment or paper, stamped 
or marked with any other dies than the said new 
dies so provided, shall be deemed to be engrossed,, 
written, or printed on vellum, parchment, or 
paper, not duly stamped or marked as required 
by law." 

Under the English stamp act if an unstamped 
bill is read in evidence before an objection has 
been taken to it, the court wifnot allow the de- 
fendant to take the objection ffterwAd. In an 
action on a banker's c^ft the defence was that 
it was post dated. Tl^ effect of such post dating 
under 66 George III. cap. 184, is, that they do 
not come within the exception, as applicable to 
that description of drafts, relieving them from 
the necessity of being stamped unless properly 
dated ; and the plea amounted to this that no 
banker's draft was made, the plea in fact being 
that the defendant did not make the said draft 
modo et formd It was contended that the de« 
fendant ought to have pleaded this matter speci- 
ally, but the court were of opinion that the de- 
fence could be set up under the general issue. 
In argument it was contended that from the facta, 
shewn and for want of the stamp the bill could 
not be given in evidence, and that it would be^ 
improper to plead that a document was not 
evidence. Field v. Woods, 7 A. & E. 114*. 
is authority on both points, and refers to the^ 
effect of the English stamp acts. In Dawson v. 
Macdonald, 2 M. ft W. 26, the action was against 
tiie acceptor of the bill. The defendant obtained^ 
an order for an inspection, and also an order to- 
plead several matters ; vis., 1. He did not accept 
the bill. 2 ft 8 Denying the drawing and endor- 
sing. 4. A special plea, raising the defence that*, 
the bill was written on paper stamped with an 
old die, in contravention of Imperial statute 8 ft: 
4 Wm. rV. cap. 97, sec. l7. Plaintiff obUined 
a rule to strike out the fourth plea, as the matter 
thereby pleaded might be given in evidence under* 
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any of the other pleas, or at all eveota under the 
plea of noD-acceptance. Parke, B., said, **the 
only consequence of wrong stamping is, the bill 
coold not be given in evidence. « ♦ ♦ There 
can be no question this defence is admissabie 
under the plea of non-acoeptnnce." 

In itDowal ▼. Lyster, 2 M & W. ft2. the de- 
fendant in an action agninst himself, as the 
drawer of a banker's cheque, pleaded it was 
given to secure a gambling debt, and platDtiff 
was a holder of It without consideration. The 
defendant's counsel moved to add a plea that 
tl>« cheque was drawn at a distance from the 
place where it was made payable, and was false- 
ly dated in contravention of the provisions of 9 
Qeo. IV. cap. 49, sec. 15: 

Per curiam — " The court will not interpose to 
assist the defendant io defeating an instrument, 
which he has knowingly executed in an illegal 
manner. If he wished to raise this defence he 
should have pleaded he did not make the cheque 
declared on." 

In Lazantt y. (7owi>, 8 Q B. 469, the action 
was by the endorsee of a bill against the accep- 
tor. The defence set up was that the acceptanca 
was for the accommodation of the drawer and 
without conbideration ; that before the endorse- 
ment to the plaintiff the drawer n^'gotiated the 
bill fnr his own use and paid it when due, and it 
was re-delivered to him, and aft^r it was due the 
drawer endorsed it to plaintiff without being re- 
stamped, or psyment of any duty in respect of re- 
issuing it; and that the plaintiff before endorae- 
ment to him had notice of the premises. On special 
demurrer it was held that the pl^a was good, 
and in giving judgment Lord Denman concludes 
as follows : *' It is said, however, that the stamp 
acts do not make a bill without a sump Tuid, 
but only forbid its being received in evidence. 
That may be so in some oases, but the 19th sec- 
tion of sutute 6 Geo. lU cap. 184. ezpre»<«Iy 
prohibits the re-issuing a ^11 of eschange which 
has been paid, and inflicts a penalty of £60 on 
any person doing it. A bill issued contrary to 
such a probihition is certainly void." 

The plaintiff's counsel in argument contended 
that the defect of sUmp was only available by 
taking the objection at the trial, so as to cause 
the rejection of the instrument as inadmissable 
in evidence. According to the established prac- 
tice, if the objection is not uken at the proper 
time the judge will direct the jury that there is 
a valid legal instrument giving a good oausa of 
: action. 

I think by analog these authorities shew that 
the deft>ndant, under the pleadings, cannot prop- 
erly ^ei up thedefence that the note was not 
properly (stamped, for he does not deny the 
making of the note ; so that the fact being admit- 
'ted on the record I fail to ^ee under what plea 
-the objection can be raised. According to the 
views expressed by Lord Denman in the case in 
• 8 Q B., and under our 8ih rule above quoted, 
the pleading of the want of a stamp would seem 
to be the most regular and conveniont way of 
bringing up the defence. Suppose a proper 
stamp had been placed on the note at the time 
it was signed, and had been properly initialed 
by the maker, and had subsequently got rubbed 
off would the note be void ? and if these facts 
'irero shewn in answer to a plea denying that the 



note was properly stamped, would they not dis- 
place the plea ? That the absence of the stamp 
properly initialed is only primd facie evidence ia 
an action to recover the penalty would seem to 
imply that if the stamp had been properly plac- 
ed thereon anl defaced, and ha4 been lost or 
removed by some one improperly afterwaids, 
that the primA facie case would be anowered^ 
and the defendant freed from the penalty. With- 
out expretisly deciding that the only mode of 
raising the question of want of a legal stamp on 
a bill or note is by pleading it, I have a rather 
strong opinion that such will be found to be the 
proper way of doing ao. 

Rule absolute for new trial. 



White et al. t. Baker. 

Pnmiaterjt motet payaN« in AmarieaM e u r rtne f Ptea. tender 
before aetifm ortmgkt of tmaUer awumnt in Qinadian eitr» 
reney, aUfgtd to have &«m at Ume of Under equal U* ptotn- 
ajTe ofotai — Demurrer. 

To th« first and weoiMl ooontt of a deeUradnn on two pro- 
mlnorj notM. datsd rpiip«ct{T«lj llth S»*ptembHr and '29th 
Nnrvmber, 18S0, for tha ranpertWe booib of $500 24 an4 
$3S8 65. payable six moachs aftnr d«t«s Um defendant 
pleeded that the notee were f4trn»d and entervd Into iu the 
StAte of IlllnoiR, one of the United States of America, to 
be pild, when doe, in United States cuiTPOCt, and alkftsd 
a tender by defendant befiire action of $eO(i 12 of law^il 
money of i^anada, which was at tke time lojf a/'nrvjHttd 
eqnal to plalatlfb' claim, and a rafosal by pUlnUfb to 
aoeept same. 

Bddy on demurrer, plea bad ; firstly, Ibr alleging the amnnnt 
tendtred to have been eqnal to the plalntlSe* rlalm on tli* 
day of tender, before action brought, lnfite<id of st tha 
time of makiag the noee sued upon, with eubeeqoent In- 
terest, 4ui.i and. secondly, Ibr silting that the sniount 
tendered was eqnal to plmnt^ daim. Instead of ** equal 
in Taloe to a certain sum or the onrrency of th<* United 
Statee,** Ac; though, etmMt, this might be only ground of 
ipedal demorrsr. 

[a p., H. T.. 1865.] 

This was a demurrer to the first plea, which 
was pleaded to the first and second counts of the 
declaration. 

The first count set out, that on the 11th Sep- 
tember, 1860, the defendant, by his promissory 
note, promised to pay to the order of the plain- 
tiffs $500 24, six months after date, but that ho 
did not pay the same. 

The second count was on a promissory note of 
the 29th October, 1860, for $888 75, similar to 
the note in the first count in other respects. 

The plea was, that the promissory notes wero 
signed and entered into by the defendant in the 
State of Illinois, one of the United SUtes of 
America, to be paid, when due, in United Sutes 
currency ; and that before the commencement of 
this suit, to wit, on the 28rd November, 1864, 
the defendant tendered to the plaintiffs the sum 
of $606 12 of lawful money of Canada, which was 
at the time last aforesaid equal to the plaintiffs' 
claim in the first and second counta mentioned, 
and that the plaintiffs refused to accept it ; and 
that defendant brought the same into court, &o. 

^he plaintiffs' grounds of demnrrer were, that 
the sum tendered was a smaller sum than their 
claim ; that it was not alleged to have been equal 
in value to the moneys In the first and second 
counts mentioned, at the time when they became 
payable ; that no excuse was assigned for non- 
payment of the moneys when they became doe^ 
nor were any damages tendered for suoh non* 
payment 
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a. S. Paner$on, for the demurrer, referred to 
The Niag ira FatU International Bridge Company 
ti al. 1. The Oreat .Wettem Railway Company^ 
22 U C. Q B. 692; Crawford t. Beard^ 13 U U. 
C. P. 85; Judton ▼. Griffin, 18 U. C. C. P. 850. 

S Richardt, Q. C, oootr*, referred to Uutlon 
▼. Ward, 15 Q. B. 26; Weetiftke on Pritate in- 
teroAtional Lnw, s. 282, as esteblisbtng that the 
pUintiffn were onlj entitled to recover the rate 
of ficbAni^e between the two conntries at the 
time of the comraeRcement of the suit, and not 
at the time when the notee became payable. 

A, WiLSOM, J., dellTered the judgment of the 
coart. 

It is uot disputed that the place of payment is 
IlUoois, where these notes were made and deli- 
Tered, and tb'at the rate qf ezobauge must be 
goTeroed by the rate prevailiog between the 
forum in which the suit is bron«ht, and the plaoe 
whvre the money is to be transmitted ; but it is 
contended that this rate is to be determined by 
that which prevailed at the time when the suit 
was brought and not at the time when the money 
became pHyable. 

In the passnge oited from Westlake it is stated : 
'* But whHt if the qaeittion of place becomes 
complicated with one of time, by a Tariation of 
the rate of exchange between the date when the 
debt fell due and that when the action is brought? 
It is the latter period at which the exchange 
must be tak»n ; for the only fixed element is the 
-amount owing in the place where the debt is pay- 
able, increased of course fiom time to time by 
euch interest as may there accrue upon it. What 
is due elsewhere fluctuates from forum to forum, 
and from moment to moment, being always the 
^uia which, on being remitted, will produce that 
amouut " 

The assertion (for it is not reasoning), that 
there is **a fixed element of amount in the place 
where the debt is payable," is not correct, so 
long as it is claimed to be paid in a foreign cur- 
rency, or, in other words, so long as it is subject 
to the laws of exchange; but even if there be 
euch a fixed element of amount at the place of 
of payment, bow can that apply more to the time 
of the suit than to the time of the payment? 

If this bad been a bill of eiohange instead of 
a promiasory oote, the applieation of the rule of 
exchange to the time of the dishonor would have 
been more obvious. 

Suppose, then, instead of this note, tha plain- 
tiffs, rfsidii«g in Illinois, had drawn a bill upon 
the defendant in Canada, payable in Illinois, and 
he had aco«*pted it : when that bill fell due and was 
dishonored, the plaintiffs, according to the Law 
Mercbaut. would have been at libei ty to redraw 
upon the acceptor for the amount he ought at the 
time of the dishonor of the bill to have paid to 
the drawers or holder, together with the expenses 
and any a<l*Jitional exchange which was then pre- 
vailing between the two places. Why does not 
the same rule apply to a note as to a bill ? The 
payee of a note relies upon the punctuality of 
the maker to redeem the paper, which the payee 
has probably negotiated ; and if the maker do 
not redeem it, the payee in such a ease must ; 
and if be do, why should he not get from the 
maker the money which he, the payee, ha** been 
obliged to pay, and which the maker ought to 



have paid ? Why, if the payee has paid $500, 
which was the whole claim on the note when it 
fell doe, is he to recover what would at the time 
of his own payment be equal to |700, because 
one year after, when he brought his suit in a for- 
eign country, his own currency had risen in value ? 
Or why should the maker avoid paying the full 
$500. because the currency had in the meantime 
of his^own neglect fallen? There is no reason 
why the one should thus gain, and the other 
should thus lose : they* both contracted with 
relation to a particular time, which was the ma- 
turity of the note, and that, we think, must 
govern. Story's Cpnflict of Laws, ss. 809, 810, 
811, and Suse v. Pompe, C. B N. S. 688, are 
full authorities for this opinion. 

The plea is, however, open to objection, in 
alleging that i|(606 12 of lawful money of Canada 
was equal to the plaintiffs' claim ; for their claim 
was really a question of law, to be determined 
by many cnnsiderattons. and this the Jury cannot 
try; but they could try whether $^06 12 of the 
money of Canada was equal in value to a certain 
other sum of the currency of the United Slates ; 
and this is the mode in which itsho'ild have been 
alleged. Ii is very likely that this is only cause 
special demurrer in this view of it ; but in setting 
up the tender of a smaller sum as a discharge of 
the greater, it is made objeotionable in substance. 
Judgment for plaintiffs on demurrer. 



WlLKINS V. Eow. 



Ttytay rendting from the ^wrmg of land^S^ftual Ic i$der- 

fnrt wUh v^.rdiot ofjurg. 
A mao miut exAreln Mre and ditcreUo^ as to tha timo and 
mod« or ctMrinic hUi land ; And if hU nelKhbottr bu injured 
by nMbiMMs or IncmitlerateQaM on hU part, ho will Im 
liAblM u> hlin for tha dain«ge. 
It lis h 'WxTer. alw«\ • a qQcscion for tha onnirfderatlon of tha 
Jury whether or not « man has pxerelaed hit own ri<ht to 
thM Injary nf bin ueit(hhi»ur; and where the eaM» h>iii irooe 
fully to thtfoi. with all proper dirt<tloni ( n th^ iaw by th^ 
prvHidlDK Jad<fk, their Terdlct will not be dl^turhvd by the 
court, onleMi It te nontrary to law, av^n thoaith the etl^ 
denoe would fully have warranted a differeDt finding. 

[0. P., H, I'.. 1866.] 
This was an action for setting fire to the plain- 
tiff's woods. The trial took place at the last 
fall assises, at Cobourg, before Morrison, J. 

The facts of the case, as they appenred in evi- 
dence, were, that the defendant, desiring to make 
a small clearing on his land, which adjoined the 
plaintiff's, merely for the purpose of a ** turnip 
patch," as it was called, during the very dry 
weather of the previous summer set fire to a por- 
tion of his premises, and the fire extended into 
and burned a larg^ tract of the plaintiff's land. 
There was conflicting evidence as to bin having 
attempted to put out the fire, his efforts appeaf- 
ing to have been directed merely towards pro- 
tecting his own property, and not the plaiiitiff^s. 
The damage was very extensive, the fire having 
destroyed a cedar swamp, which the plaintiff had 
protected for between forty and fifty years, the 
timber from which, it appeared, would have sold 
well for railway ties. 

The jury rendered a verdict in favor of the 
defendant. 

C. E Bagliih obtained a rule niti for a new 
trial, on the ground that the verdict was contrary 
to law, evidence, and the weight of evidence. 
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' Hector Cameron shewed osuse. 

J. WiLsov, J., delivered the judgment of the 
coart. 

The defendAQt had the right to eleer hie own 
lend at any time, provided he did not ii\}are hie 
neighbour in doing it. In drj weather be was 
bound to exercise pradence and discretion in set- 
tiog fire in his own clearing ; and if he did so 
rashly and inconsiderately, in a place where, and 
at a time when, it was likely to iojure hie neigh- 
bour, and it did injure him, he was liable for the 
damage. These are rules dedncible from consi- 
derations of natural right, and from time imme- 
morial have been embodied' in the legal maxim« 
" Sie utere riio, ut alunum nan ladat.** 

But whether a man has esereised his own 
right to the injury of his neighbour or not, must 
be always a question for the consideration of the 
jury under all the circumstances of every parti- 
cular case. Here all the circumstances were 
spread before them, aod the learned judge gave 
all proper directions in point of law : no fault, 
indeed, has been found with the charge, but they 
found for the defendant 

The court is asked to grant a new trial, because 
the verdict is said to be contrary to law and evi- 
dence, and the weight of evidence. We think it 
was not contrary to law : certainly the evidence 
would have fully warranted a verdict for the 
plaintiff. ' The facts of the case were of a cha- 
racter familiar to the occupations of the jury, 
about which they were not likely to form an 
erroneous judgment. It was unfavorable to the 
plaintiff's view of it, aod we cannot on authority 
disturb it. The rule will therefore be discharged. 
Rule discharged. 



Squiri qui tam v. WitsoH. 

Propnrtfi qwdifioatum qf Juttioa t^Uu J}f<u»^Om, SalM. C 
eh 100, tee. 9—GmJUeting endenoe-^udfi^t cAoiye. 

In a qui tam Mtkm ag atoit defrndaot tor acting a« a Jwrtlee 
of the Peaea witboat Biifllclrat pmpevty qnallfleailoD.. 
where the evidence oflWred by plaintiff aa to the Taloa of 
the land and prfmlMB. on which defendant qnalifled, waa 
vague, speoalatlTe, and InooncloalTe. one of the witneaaea 
In HmU having afterwards reealled hie testimony aa to the 
valae of a portion of the premiiwa and placed a higher 
eatlmate upon H: while the eTtdenee tendered by the 
defendant waa poeltlTe, and baned upon tangible data :— 

Hdd (A- Wilton. J., di»$eiih«mte\ that the Jnry were rightly 
directed,:* that they oughts be fully eatlefled aa to the 
Taliie Of the deffnd»nt*e property before finding Ibr tlie 
plaintiff: that th*'y abonld not welah the matter In nealea 
too nicely balanced ; and that any roaaonaUe doubt should 
be In fliTour of the defendant.** 

Obaerratloni on the principle of the Tahiatlon of land with 
a Tiew to determining the property qoalifleation <^ Joa* 
tloea of the Peace. 

[C. P. H. T., 1886.] 

This WAS a qui tam action against the defendant 
for acting as a Justice of the Peace in and for 
the United Counties of Huron and Bruce without 
being qualtfifd. according to ** The Act respect- 
ing the qualification of Justices of the Peace^" 
Con StHts C cap. 100 

The declaration contained eleven counts. 

The defeu'lant pleaded not guilty to all, and 
as to t^n counts, an action ^tit tam pending 
against defendant at the suit of one David PauMn. 

The plaintiff joined issue on the first plea, and 
replied to the second that the action of Paulin 
WAS commenced and prosecuted by fraud and 
collusion between Paulin aod the defendant. 



On this replication the defendant joined iasae. 

The cause was tried before Hagarty, J., at the 
last assises held at Qodertch, and a verdict fonnd 
for the defendant. 

In Michaelmas Term last, Robert A. HarrUon 
obtained a rule iit«i to set aside the verdict and 
for a new trial on the grounds of misdirection im 
this, that the learned judge told the jury that if 
there was any doubt as to the sufficiency of the 
defendant's property qualifieation as a Justice of 
the Peace, to give him the benefit of the doubt; 
and for non-direction in this, that the judge 
refused to tell the jury that by law the onus of 
proving a sufficient qualification was cast upon 
the defendant, and that if the jury doubted aato 
its sufficiency the verdict should be against the 
defendant ; and upon grounds of improper rejeo- 
tion of evidence in this, that he reftised to hear 
the testimony of Charles A. Harte, a witness 
called on the part of the plaintiff; and on 
grounds of surprise, and grounds disolosed in 
affidavits aod papers filed. 
' During the present term, C Robimon, Q C, 
shewed cause. — There is no reason for complain- 
ing of non-direction, for the presumption i» 
always in favor of the good faith of a publie 
officer. Before acting the defendant had to make 
oath that his property was worth $1,200. This 
he did, and he has proved by two witnesses that 
the property is of this value. It is true that the 
plaintiff produced as many and more witnesses 
to prove that in their opinion it was worth less, 
but they hsd not seen the property so fully as to 
be able to estimate its value, and after all it was 
but their opinion. It is true, too, that the 
statute requires the property qualification to be 
$1,200, but it is easy to get witnesses honestly 
to undervalue the property, and thus cast a 
doubt upon its value; but a doubt thus east 
should be in favor of the defendant, because the 
presumption always is that a man is acting 
rightly, not wrongfully. 

As to the rejection of the evidence of Harte, it 
must be admitted that his knowledge of the cir- 
cumstances as to which he was called to speak 
was derived from the defendant during the rela- 
tionship of attorney and client, and the evidence 
WAS, therefore, properly rejected. As to the 
affidavits filed by the plaintiff, they disclose no 
new facts, but a repetition of opinions of value, 
which are met by affidavits on the part of the 
defendant representing its value to be $1,200. 
There is no surprise, and no gronud on which a 
new trial' ought to be aeked for or granted, for 
the defendant was the owner in fee of the land. 

On the question of misdirection he referred te 
Con. Stots. Canada, ch. 100, sees. 8, 6; on the 
alleged non-direction to Great Weetem Railway 
Company of Canada v. Braid, 8 L. T. N. 8. 81, 

5 C. 9 Jor. N. 8 889; Taylor v. Aehton. 11 M. 

6 W. 401, 417; Taylor on Ev. 4 ed. 808-4)69; 
Conntll V. Cheney, 1 U. C. R. 807 ; and as to the 
surprise, MeLellvn q, t v. Brown, 12 t7. C. 0. P. 
542.' 

Harrison, In support of the rule, anin»adverted 
upon that part of the judge's charge, wherein 
he directed the jury not to weigh in soales too 
nicely balanced the value of the defendant's pro- 
perty. He argued that the statute required the 
qualification to be f 1,200, and that the legal 
presumption was against the defendant if donbt 
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was thrown apoo iU ralae; for he was bound 
wiih'^nt reasonable doubt to have property of the 
clear VHlue ot $1,200, and the whole ooas of 
proving this lay* on the defendaot. He eited 
The Lexington F. L. ^ M /im. Co, t. Pa/oer, 16 
Ohio, 824 ; Best on Presumptions, 29, 67» 

J. WiLsov, J.— The 6th sec of the Con. Stats. 
0., cap 100. enacts that " the proof of his quali- 
fication shnll be upon the pereon against whom 
the suit is brought." The defendant, in answer 
to the plaintiff's charge, that he had acted with- 
out the proper qualification, put in his oath of 
qualifioAtion. dated 17th of April, 1861, on certain 
propfrtj in Clinton, described therein. He called 
the person from whom he purchased the property 
in JHUuarj, 1866, who proved that the defendaot 
had then paid for it $1,200, and had since ex- 
pended 1 400 more upon it. and that it was worth 
aa much at the time of trial as it was when he 
purcbatted it. He proved by another witness, 
who bad opportunities of examining it, that the lot 
on which the house stood was an eighth part of 
an acre, and was worth at least $1,200 ; that an 
adjoining lot of double the sice, but with a house 
worth $400 less than the defaadants, had been 
sold for $1,600 within three dRTnths. 

To displace this eTideoce. the plaintiff called 
three witnesses to speak to the value of the pro- 
perty. The first was the assessor for the years 
18d9,*60 and '6L He said that he had assessed 
its yearly value in 1861 at $86, representing an 
absolute value of $600, which he said was a fair 
▼a^ue. The lot is over forty feet front by two 
chains deep, and might be now worth $200 or 
$800, and the buildings might have cost $500 or 
$600. but are not worth what ihey cost : he was 
never inside the house, and h*d never examined 
it, with a few to value it. for three years. The 
next witness said he thought the property worth 
$700 to $800; he had been inside the house, 
but never up stairs ; but he admitted he had 
never looked at it with a view to value, for he 
did not expect to be asked. The third and last 
witness said that before the repairs he thought it 
worth about $600, but he had not seen it since 
the repairs I he should fiot like to give $900 
now'; some might give more, and, perhaps, if he 
had examined it through, he might value it at 
more. 

The learned Judge reports to ns that he direc- 
ted the jury, •• that th^y ought to be fully satisfied 
as to the value of the defendant's property before 
finding a verdict for the plaintiff; that he thought 
they should not weigh the matter in scales too 
nicely balanced ; and that any reasonable doubt 
should be in favor of the defendant. " 

The last part of this charge is what is com- 
plained of in the rule ; but in the argument the 
mode in which the jury were directed to weigh 
the matter was insisted upon as objectionable. 

In both ref^peots we think the charge was right 
This is the first time that any qaestion has arisen 
as to the valnation of property in view of ttiis 
*' Act respecting the qualification of Justices of 
the Peace" ; and it would be desirable if some 
principle of valuation could be laid down for the 
guidance of those who act, and those who may 
have reasons of complaint under it. It is for the 
most part a consolidation of the 6th Vic , cap. 8, 
which in the preamble recites that *' m well by 



the criminal laws of England in force In this 
province as by divers provincial acts. Justices of 
the Peace are invested with great powers and 
authority, therefore it has become of the utmost 
c injtequence to all Classens of Her Majesty's sub- 
jects that none but persons well qualified should 
be permitted to ar.t as Justices of the Peace, and 
that the laws now in force in this province are 
insufficient for this purpose." It enacted, as the 
act before us does, that all Justices of the Peace 
shall be of the most efficient persons dwelling in 
the districts and counties restpectively ; and fur- 
ther, that no person shall be a Justice of the 
Peace, or act as such, who has not real estate, 
of the description mentioned in the aot, of or 
beyond the value of $1,200 over and above what 
will discharge all incumbrances affecting the 
same, ftc. The object of the act was two-fold ; 
first, that the Justices should be of the most 
sufficient persons ; and secondly, that they 
should be worth unencumbered real estat*^ to the 
value of $1,200 at leant, to satisfy any one who 
should be wronged by their proceedings. Then, 
that Justices might be deterred from ac(iog, 
the right is given to any person to sue qui 
tam and* recover a penalty of $100 for each 
offence against him who acts as a Justice with- 
out qualification, or without having taken and 
subscribed the oath of qualification set forth 
in the act The present a.-tion is for ten such 
offences, and the point raised by this rule is, 
what is sufficient proof of this qualification, and 
in case the evidence of value be doubtful, which 
party is to have the benefit of the doubt. 
That the price paid for land and the money ex- 
pended upon it do not constitute its value, is a 
matter of every day's experience. We incline to 
think its value depends much upon the number 
of persons who at the moment are willing to pur- 
chase, coupled with the unwillingness of the 
Qwner to sell, and in a less degree by the amount 
of capital held, for investment in Und at the 
time. The anxiety of the owner to sell, when 
few are wilting to buy, frequently reduces it to 
a Talue more nominal than real. Strictly speak- 
ing, the value of land, like any other commodity, 
is the price it will bring in the market at the 
time it is offered for sale ; but to apply this rule 
to land in this country would be manifestly un- 
just, for there would be found times when no 
obe would be billing to buy at any price, and 
for the simple reason that eapit-il is not, and 
land alwajs is. abundant in the market. 

The' defendant's oath of qualification was put 
in, and if evidence at all, it was evidence of 
value in bis estimation ; but in judging of the 
value a man sets upon his own property, especial- 
ly if it be his home, we cannot weigh his opinion 
of it in ** scales too nicely balanced." It may 
have acquired value in his estimation from its 
associations or, it may be, from the pains he has 
bestowal upon it to make it conformable to bis 
ideas of elegance, or fitness, or comfort; or he 
may value it from the very preciou ness which 
ownership and possession give to the house and 
home df most men. 

Nor can we weigh the estimates of stangers as 
to the value of a man's house and land in scales 
more nicely balanced ; for, allowing all credence 
to the honesty of those who give their opinions, 
they must be more or less speculative, acoordin 
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the staod-point of Tiew from which they are 
' taken. The evideDoe for the plaintiff here aifords 
an illustration. He oalls the assessor for the 
years 1859, '60 and '61. In this last year the 
oath of qualification had been made. This wi^ 
ness, we hate just seen, assessed its yearly Talne 
at $36, thus representing its actual value at 
$600. At present he says it may be worth $300 
more, but he bad never been inside the house at 
all ; and yet the yearly value of a house, as well 
as its absolute value, must in a considerable 
degree depend upon its internal appearance and 
finish. Nor does he say how it is that it is worth 
more now than in 1861 ; but in this country pro- 
perty out of business situations will seldom rent 
to pay six per cent of its value. 

Another witness values it at $700 to |800 ; but 
he had never been up stairs and never had looked 
at it with a view to its value. Another says it 
was, he thinks, worth $600 before it was repaired 
but he has not seen it since ; he should not, 
however, like to give over $900 now for it, 
although some might give more. If these esti- 
mates of value by the witnesses for the plaintiff 
were weighed in scales nicely balanced, there 
could be but indefinite justice. No proper valu- 
ation can be made of a house without seeing It 
inside ; for some men disregard the exterior, who 
are lavish of internal finish, and vice versa ; and 
what one or another would give as speculative 
amounts cannot be a safe rule of value, unless 
tbey.have examined the property, or are intend- 
ing purchasers. The defendant's witnesses re- 
present the value of it to be $1,200 or more on 
given data, and on a reasonable knowledge of 
what the property was. If the plaintiff had met 
this by data more definite, by a comparison of 
the value of land in the immediate neighbor- 
hood, or by a detailed estimiite of the value of 
the buildiogs and their state of repair, external 
anl internal, there might have been ground for 
fiuding fault with the direction ; but when the 
evidence is vague, where it might have been 
more definite, we think the learned judge laid 
down the only rule which was safe, at least under 
the circumstances of the case. 

In the affidavits before us on this motion, for 
and against it. the same differenoes of opiniQU 
exist One witness for the plaintiff who had 
sworn, he would build now just suoh a house for 
$450, in an affidavit for the defendant oorreots 
this and says, he could not do it for less than 
$600. We infer he had omitted to Uke into con- 
sideration the vahie of the verandah. Ou the 
one side they represent it as worth $1,200, on 
the other as of less value. 

Then as to the express misdirection, **that 
any reasonable doubt as to value should be in 
favor of the defendant." When the defendant 
had made hprind facie case, sustaining his oath, 
his conduct, and his obedience to an act of the 
legislature, by evidence based upon tangibe data, 
and when the plaintiff threw a doubt upon it. by 
evidence of speculative opinion, without giveo 
data, and without the linowledge of the thing 
valued, and without laying down any rule of gen* 
oral application, we oan safely say that, under all 
the circumstances of this case, the learned judge 
was right in his direotiM. The plaintiff under- 
took to make out that the defendant had been 
guilty of dereliction of duty, if not of positive 



crime ; but the presumption is always in Ikvor 
of right acting, rather than of wrong doing. 

The grounds for a new trial, on the score of 
surprise, we need hardly discuss: the plaintiff 
supposed the defendant's estate was a leasehold, 
which the latter answers by producing under 
oath his conveyance in fee. On the whole we 
think the plaintiff *8 rule should be discharged. 
A. Wilson, J.— It is reported that the learned 
judge at the trial directed the Jury that ** thej 
ought to be fully satisfied as to the value of the 
defendant's property before they found a verdict 
for the plaintiff ; that they should not weigh the 
matter in scales too nicely balanced ; and that 
any reasonable doubt should be in favor of the 
defendant." 

The first part of the charge I understand to 
mean, that the jury should be fully satisfied that 
the value of the property vrat not what the defen- 
dant represented it to be, before they should find 
a verdict against him. 

The statute provides, *< t^at no person (except 
when otherwise provided for by law,) shall be a 
Justice of the Peace, or act as such, who has not 
in his actual possession, to and for his own 
proper use and b^efit, a real estate, &c., of or 
about the value of $1,200 over and above what 
will satisfy and discharge all incumbrances;" 
and the act further provides, that in any action, 
suit, or information brought against a person for 
acting as a Justice of the Peace, not being so 
properly qualified, " the proof of his qualifica- 
tion shall be upon the person against whom the 
writ is brought." 

The evidence In this case was contradictory. 
The evidence given by the plaintiff's witnesses 
was, that the property was worth $700 or $800, 
and that given by defendant's witnesses was, 
that it was worth $1,200. 

1 think the effect of the charge was, that the 
plaintiff had failed to sustain his case, because 
the jury might assume he had not successfully 
impeached the correctness of the defendant's 
valuation ; instead of directing the jury that if 
the defendant had not satisfactorily made out 
that he did possess the necessary qualification 
they should find against )itm, because the law 
had cast upon him the burden of exonerating 
himself by proving affirmatively, as he was the 
proper person to do it and the one who oould 
best do so, his own qualification. 

As I think there was a misdirection, I think 
there should be a new trial, an<J this may be 
ordered for such a cause in a penal action. 
Whether it would be attended with a different 
result on any other charge which might be given, 
it is for the plaintiff to consider. 

RiCHABPs, C. J., concurred with J. Wilson, J. 
Rule discharged. 



COMMON LAW CHAMBERS. 
( AlMitel 6y BOBX. A. HAaaisoff, Esa.* BarritUr'at4am.) 

. Smith t. Rob. 

JUome^ and agetU—Omenl agmi amd parHetOaT cv«nI— 
Sinnot of papers^ RafifioaUon qf agency. 

The fkct tb«t a man employw another to do a specified act for 
him at a particular time, ralnes qo presumption whMtever 
that the petion k> eraployud has authoritj to do a elmUar 
aet at a dUfennt time. 
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Where defendmnt'e attorney, IWIng In St. Thomaa, eent an 
•ppeerance to Mean. B. B. * 8., of London, whence the 
writ of ■ummom laraed, to enter there for hlra, whidi wee 
done, end on the 24th January, plaintiff*M attomej eerved 
the declai:ation and demand of plea on Meeeri. B. B. ft S., 
•which did not reach defendant'e attorney Ull the 25th 
Jan aery ; JSeU : although on two other oeeaeione B. B. ft 9. 
had entered appearances In like manner fbr defendant's 
attorney, B. B. ft 8. were not to be deemed general agents 
to accept service of papers fin- defendant's attorney ; and, 
therefore, held ahOy that the time for pleading did not 
count till the 26tb January, when declaration and demand 
of plea wen aetaally reeelTed by defendant* s attorney at 
8t. Thnmas, and so jodmnent entered on the 1st Vebruary 
fbllowiog for defenlt of plea eet aside as Irregular. 

Beki aUo, that the receipt of the declaration and demand of 
plea by defendant's attorney from B. B. ft 8^ and enbse- 
qnent sendiuKof a plea to them to be filed and serred, was 
not a ratification of the serrlce on B. B. ft 8. as his agents, 

' 00 as to make the service oount flrom the day that B. B. ft 8. 
reeelTed it. • 

[Ohambera, Feb. 28, 1806.] 

This was ft BammoiM to set aside a judgment 
as hsTiDg been entered too soon, and all pro- 
ceedings subseqoent thereto. 

The action was brought in the Court of Queen's 
Bench, and commenced in the county of Mid- 
dlesex. 

Mr. Stanton, an attorney, residing at St 
Thomas, in the adjoining county of Elgin, caused 
an appearance to be entered for defendant in 
the deputy cleric's office in London, sending the 
same to Messrs. Beoher, Barker & Street, who 
entered the same for him. 

Mr. Stanton had not any agent regularly 
entered as such for him at London, but had 
Toronto agents (Messrs. Crawford ft Crombie) 
duly entered. 

On the 24th January, 1865, plaintiff's attorney 
having ascertained that the appearance had been 
entered by or through Messrs. Becber, Barker & 
Street, serred copy of declaration and notice to 
plead on them for Mr. Stanton. 

On the lat February, no plea being filed, plain- 
tiff 's attorbey signed judgment ; and on the same 
day one of the firm of Becher, Barker & Street 
served copy of pleas by »Stanton on plaintiff's 
attorney, and on the same day filed it in the 
office. Plaintiff's attorney being the same day 
asked by them would be let defendant in to 
plead, declined doing so. 

Mr. Sbinton swore that he received the decla- 
ration op the 25th January, which had been 
served on Messrs. Becher, Barker & Street on 
the 24th ; that the latter had no authority to 
accept service or receive pnpers on his behalf, 
and that on the 1st February he had sent the 
plea to them to file and serve : that he had been 
in the habit of sending appearances and papers 
to different attornies in London, to be filed or 
served for him, and received declarations and 
papers through different attornies, and has 
always regarded them as served on him at the 
time be received them, and not wh^n handed to 
the practitioners in I^ondon to be sent to him ; 
and that he regards the declaration in this cause 
as served on him the day he actually received it 
in St Thomas, vis., 25th January, and not on 
the previous day when served in London. 

The plaintiff's attorney swore that he had 
searched in the deputy clerk's office for two 
years, and found only six euits in all the courts, 
in which Mr. Stanton had acted for parties; that 
Becber's name is entered in two of the suits as 
agent for Stanton ; in two other suits no name 
appears as agent, but he (deponent) believed the 



appearances were entered by Becher: in another 
suit, brought by the plaintiff against one Charles 
Roe, the name of Mr. Abbott, another London 
attorney, appears as agent: no account was 
given of the sixth suit. It also appeared that 
on the 2nd February, the day after judgment 
was signed, the plaintiff's attornies, in another 
suit defended by Stanton, served declaration for 
him on Mr. Abbott, whose name appeared as 
agent for Stanton. 

E. A. Earrisofh contra. 

The following cases were cited on the argu- 
ment: Clemow V. Offieert of Ordnafkee^ 5 U. C. 
Q. B. 458 ; Parlu v. Anderton, 5 U. C. Q. B. 2 ; 
Houghton y. May, I U.C. Prac. R. 165 ; Hamilton 
T. Burnt, 1 U. C Chan^. R. 257 ; Rohton v. 
Arhuthnot, 10 U. C. L. J. 186. 

Hagabtt, J.— The Common Law Procedure 
Act, section 61, is very explicit in providing for 
a case like this, vii. : — ** If the attorney of either 
party do not reside or have not a duly authoriied 
agent residing in the county wherein the action 
has been commenced, then service may be made 
upon the attorney wherever he resides, or upon 
his duly authorised mgthi at Toronto ; or if such 
attorney have no duly authorised agent there, 
then service may be made by leaving a copy of 
the papers for him in the office where the action 
was commenced, marked on the outside as copies 
left for such attorney." 

The plaintiff's course on this statute would 
have been very cles;r, and it is to be regretted 
that he did not follow it strictly. 

I see nothing in the papers before me to war-' 
rant the assumption that Messrs. Becher, Barker 
& Street had any general authority to accept 
service of papers for Mr. Stanton, so that any 
service on them of Middlesex business would 
answer to a service on the. regular Toronto 
agents. 

The fkct that a man employs another to do a 
specific act for him at a particular time, raises 
no presumptien whatever that the person so 
employed has authority to do a' similar act at a 
different time. 

Lord Cranworth says, in a late case in the 
House of Lords (PooU v. L$a»k, 8 L. T. N. S. 
646; same case, 9 Jur. N. S. 82V): ••Unless 
there is proof either that the agency is a general 
continuing agency to endure until revoked, or 
that the agent fills some character ftfum which 
such a general agency may be presomed, the fact 
that there has been separate agency in any 
number of previous cases affords no evidence of 
agency on any subse(}uent transaction, however 
closely it mny resemble all wliioh have gone 
before." 

Cockbum, C. J., adopts a somewhat similar 
view in Moody v. London ^ 8. Q. Bailway. 1 B. 
& S. 290. Thus: •* A man employs a solicitor, 
and even calls him hia solicitor, but that does 
not give that person authority to bind him in a 
particular instance. Here nothing was proved 
except that on other occasions he acted as solici- 
tor for the company," &o. , 

I also refer to a late case in our own courts 
MyUi V. ThoiKpton, 28 U. C. Q. B. 558. 

All the evidence adduced to psove that Messrs. 
Becher^ Barker h Street were Mr. Stanton's 



156— Vol, L, N. S.] 


LAW JOURNAL. 


[June, 1865- 


0. L. Oh.] 


Skith V, Rob — Hbkon t. Elliott bt al. 


[C. L. Ch. 



StantOD*B ngents, oonsiated In shewinf^ that In 
two preTiout salts they had entered appearnooe 
for him — the suits, I thinli, not proceeding 
bejond appearance, and that in this suit they 
had siropty 61ed the appearance for him. I hate 
seen n^i authority at ail approaching the position 
eonteoded for by the plaintiff. No conclusion of 
an authority to accept ser? ice can in my judg- 
ment i*e drawn from snch acts. 

But it is contended by Mr. Harrison that as 
Mr. Rtanton in fact received the declaration and 
demand .of plea from Becher, Barlcer & Street, 
and sent a plea to them to be filed and served, 
he thereby ratified the service of the declaration 
' on them an his agents. This is almost the only 
point much in plaintiff's favor. But it seems to 
me as only amounting to an admission by Stanton 
that he had received the declaration and notice 
to plead from persons in London who were, as it 
were, anlLed by plaintiff's attorney to sfnd or 
give them to him, and that in such a case his 
filing a plea was a voluntary act on his part, 
shewing his willingness to plead in the proper 
legal time after he bad aotaally received or been 
served with declaration. 

If Becher, Bnrker & Street were his agents, 
service of course was complete when the decla- 
ration was served on them on the 24th Jnnuary, 
and it was equally so whether they ever for- 
warded it to Suinton or not If not his duly 
authorised agents at the time of service on them, 
and if they did not receive the declaration and 
notice to plead as such agents, in what capacity 
did they receive them T I can hardly answer the 
question, except by saying that they were a mere 
channel of oommnnioation between plaintiff's 
attorney and Mr. Sunton^a mean adopted by 
the former to have service made on Stanton ; and 
the latter, as it seems to me, had the right so to 
regard it, and to receive the declaration and 
demand of plea as he would from any ordinary 
third per(K>n instructed to give it to him, or as if 
he recrived it by post from pi «intiff's attorney. 

I agree that if he bad authorised papers to be 
maile<i to him from London, the service would be 
reckoned from the time of mailing, whether they 
ever reached him or not: (Robwn t.' Arbuthnot, 
10 U. G. L J. 186.) But there is only one alter- 
native ; he either authorised service on Becher, 
Barker & Street, or he did not. If he did not, 
then they received the declaration and demand 
of plea, not as his authorised agents, but merely 
as persons requested by plaintiff's attorney to 
send them to or serve them on him at his (the 
plaintiff's) risk; and Stanton's accepting it, and 
sending a plea to the same persons, to be filed 
within eight days fh>m the time the declaration 
reached him, cannot, I think, be held to ratify 
the service on them to be reckoned fh>m the time 
it was made. 

The setting aside of this judgment may possi- 
bly work some hardship. This is to be regretted. 
But I think it necessary to have some intelligible 
rule to govern cases such as the present The 
provisions of the statute, as I understand it, if 
observed, will prevent any difficulty in the ser- 
vice of papers. 

I make the summons absolute without costs, 
unless defendant will undertake to bring no ac- 
tion for anything done on the judgment signed. 
If he so underUkCy then with costs. 



Defend iut undertook to bring no action, and 
so summons was made absolute with costs. 



HiBOir V. Elliott bt al. 

dm. Slat U,C cap 37, t. 9^RuUm 03 und 132— iippvnmot 
f»3f.laHdlmd. knw tiUitUd^Nhtiee t\f appearance and naUoe 
^iaU,kn»emtiUM4^Smmmnm»to$Hai4d''pnoBedmffi,htM 
CMiOM— I7*ii«eBMarjf to mtv moiioe t^ titie, 

Bdd I, that wbara have It frfven to a laodlnrd nodar tha 
Kjeetmvnt Act to appear aod d«frDd the appearanor miut 
1h* entitled lo the oauae amlnst Uie dttTvodaata named In 
the writ. 
JXsid 2, that notlee of appearmoee and do Ire of title If to 
entitled (•'. e lo the eanae agalnat the origtual d«&Ddanta} 
are eorrr«tly emitled. 
Bdd 8. that a notioe of Utle when a landlord U allowed to- 
appear lt«ateed of the peraone naiiiMd In Mm writ Med not 
beaurred. 
Bdd 4, that a auoiinone nhtalned to aet aitlde the appearance 
and anbaMqnent proeetkHnicii for irrefpilnrit.T at^lHl In Um 
eanae agaluat the new defendantii waa oi»rrectl> eutltled. 
[Chambefi, Feb. 28, U66.] 
Plaintiff obtained a summons calling upon 
defendants to shew cause why the appearance 
and notice of title filed by them and the notice of 
snch appearance served, or some or one of them, 
should not be set M^de as irregular with costs, 
on the grounds — 

1. That the appearance was improperly styled 
as to the name of the cau«e. 

2. That the notice of title was likewise impro- 
perly styled as to the name of the cause. 

8. That no copy of said notice of title had been 
served on plaintiff's attorney. 

4. That the notioe of appearance was also 
improperly styled, and on grounds disclosed in 
affidavits and papers filed. 

The aotion was ejectment and the persona 
named in the writ were John Springer, Elijah 
Corgell, Robert J. Cochrane, Oeurge Swift, and 
Robert McBride. 

On 8rd February last Mr. Justice Morrison on 
reading the affiiavit of the attorney for the 
defendants Andrew Elliott, Henry Ca'lwell, Mary 
M. Cadwell, Leonard Vaughan, Martha Vaughan, 
and Henry G. Shannon, by order made ex p ^rte, 
entitled in the cause of the plaiotiff against the 
persons named in the writ, gave leave to the 
persons first named to appear and defend the 
action for the property claimed, either jointly 
with any one or more of the persons named in tlie 
writ, or separately by themselves, and either aa 
tenanu of the whole of the lauds claimed, or aa 
landlords of part or tenants of the residue or 
otherwise howsoever. 

On 7th February last the following memorandum 
of appearance was filed in the office of the deputy 
clerk of the Grown : — 

In the Queen*t Bench, 
Gharles Heron, "j Timothy Blair Pardee, at- 
plaintiff. And toroey for Andrew Elliott, 
John Springer, Henry Cadwell. Mary M. Cad • 
Elijah Cargell, well, Leonard Vaughan, Mar- 
Robert J. Coch- • tha Vaughan,- abd Henry C. 
rane« Qeo. Swift Shannon, appears for them as 
and Robert Mc- landlords and defends for the 
Bride, whole of the premises herein, 

defendants. J in theplace of said defendants, 
under and by virtue of a judge's order bearing 
date the 8rd day of February instant 

Entered this 7th day of Pebrosry, A D. 1865. 
T. B. Pabdbb, 

Attorney fbr Elliott, OadweU% Yaoghana and Shannon. 
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On the same day Mr. Pardee eansed a notice 
of appearance, styled in the same manner as the 
appearance, i.e. in the cause against the persons 
named in the writ to be serred on the plaintiff's 
attorney, and on the same day filed a notice of 
title styled in like manner and addressed to the 
plaintiff's attorney, to be filed in the ofBce of the 
deputy clerk of the Croirn»,but not serred. 

Bobt. A, ffarriton shewed eanse. He adverted 
to the fact that Con. Stat U. G. cap. 27, s. 9, 
declaring that any person not named in the writ, 
may, by leave of the court or judge, ** appear and 
defend," on filing such an affidavit as therein 
mentioned, in no manner professes to regulate the 
form or style of the appearance. He next referred 
to Rule 93, Har. G. L. P. A. 685, which declares 
that ** where a person not named in the writ of 
ejectment has obtained the leave of the court or 
a judge to appear and defend, he thall enter an 
appearance according to the G. L. P. A. entitled 
in the action against the party or parties named 
in the writ as defendant or defendants, &c." 
Thereupon be argued that the appearance in this 
cause was strictly regular and that to entitle 
them as contended for by plaintiff would be 
irregular. He pointed out that in Hatkifu v. Can- 
non etal.,2 U. G. Pr. B. 884 ; Peeblet v. LoUridg€ 
etal., 19 U.G.Q.B. 628, no reference whatever was 
made by counsel or court to this rule of practice, 
and therefore that these cases should not be taken 
as esublii^hing any different mle. He cited 
Ghit., 9 Edn. 586, as supporting bis contention. 
He also argued that the notice of appearance 
and notice of title were both correctly entitled, 
and that where persons not named in the writ of 
ejectment are allowed to appear and defend it b 
unnecessary to serve notice of title (Con. Stat 
U. G. cap. 27, 8. 8: Rule 98 tupra; Fairman 
V. White, 24 U. G. Q. B. 128.) He contended that 
plaintiff's summons was incorrectly entitled, and 
that in any view the summons must be discharged, 
and as moved with costs, if discharged, must be 
discharged with oosU ( Wilier v. Hall, 1 Dowl. 
N. S. 708; Beeket v. Durand, 6 U. G. L. J. 15.) 

F. A. Read, contra, argued that Rule 98 is 
inapplicable to the case of a landlord eppearing 
in lieu of his tenant that in such case the 
appearance must be in the cause styled against 
defendants actually appearing as (he real defta- 
dants (flttskine v. Cannon et al., 2 U. G P. R. 
884 ; PeebUe v. LoHridge, 19 U. G Q. B. 628 ; 
Adekead v. Upton, 22 U. G. Q. B. 429.) That 
the notice of appearanee and notice of title were 
under any circumstonces incorrectly entitled 
(Thompeon v. Welch, 8 U. G. L. J. 183; Harper 
▼. Lowndee, 15 U. G. Q. B. 48C) and that the 
latter like a pleading should at least have been 
served (Rule 182, Har. G. L. P. A. 650 ; Gon. Sut 
U. G. cap. 22, 8. 1 12. 122 ; Waikine v. FenUm et 
al., 8 0. C. G. P. 289 ) 

AbAM WiLsoH, J.— The 88rd rule referred to 
by Mr. Harrison is as follows : — ** When a pereon 
not named in the writ in ejectment has obUined 
leave of the court or judge to appear and defend 
he thall enter an appearance according to the 
G. L. P. Act, 1856. entitled in the action ayaintt 
th^ party or partite named on the writ ae defendant 
or defendante, and shall forthwith give notice of 
such appearance to the plaintiff's attorney, or to 
the plaintiff if he sues in person." 



The form in Ghltty's Forms, 9 Bdn. 586, is 
precisely to the same effect 

A B., plainUff, ) D. A, attorney for L. L., 
against ( appears for him as landlord, 
G. D. and E. F. (* &c., fto. 

defendants. ) 

And the notice of such appearance is entitled 
in the same manner, page 587. 

The defendant's proceedings are therefore in 
my opinion sufficiently regular In form in the 
appearanee, notice of appearance, and notice of 
tiUe. 

After the appearance and notice no doubt the 
person or persons admitted to defend must be 
named in the issue books, nisi prius record, 
&o., and therefore I hold that the plaintiff's 
summons entitled not in the name of the original 
defendants, but in the name of the landlords who 
have been substituted for the original defendants 
fs regular, because thatis now the proper cause 
pending and the proper style of it (Publu v. 
LoUridge, 19 U. G. Q. ?. 628.) 

It does not appear by the statute that the 
appearance or a copy of it is to be served upon 
the plaintiff's attorney, and if so, the notice of 
the defendant's title, when there is one which is 
to be filed with the appearance,need not be served. 
The statute only requires that the notice limiting 
the defence to part of the property olaimed should 
be served. I do not think the appearance in this 
action though substantially answering the place 
and purposes of a plea is a pleading within Rule 
1 82, which reqnires pleadings to be served. It is 
provided by s. 16 of the Ejectment act that in case 
an appearance be entered the claimants or their 
attorney may without any pleadings make up an 
issue, iA, Tlds summons most therefore be dis- 
charged with costs. 

Summons discharged with costs. 



Thi Qubbh y. Ghambbblaih bt al. 

BcA in erAnlnal eewsf— Oipto a/ M/bnnaMMi, examSnoHm 
4fc., Aow otrUJUA-^Otm. atoL Oul, cap. 102, f . 83. 

iWd, thftt where a nritnoer rnnkm appHeatioB to a Jndftt In 
OhambMSColMadmlttod to baU to aoawar a obarga for aa 
iBdieCaUa olfcooa, andw Oon SUt Omi., cap. 10^ •• 03. 
tha eopiea of InformaUon, examlaatloD, Ac may be reoel- 
ved, tlioagh oertlfled bf tbe Goanly (kowm Attorney and 
not by tha eommlttioc Jnstioa. 

[OhaiBbara, Miidi 2, 186ft.] 

On 2lBt February last, defendant Gbamberlain 
caused a notice to be served on tbe agent of the 
Attorney General to the effect that on the next 
day, at the hour of ten o'clock in the forenoon, 
an application would be made to the presiding 
judge in Ghambers at Osgoode Hall for X\A ad- 
mission to bait of the defendant Gbamberlain 
to answer the charge for which he stood com- 
mitted ; and further, that certified copies of the 
depositions, &c., on which such applioatfon would 
be made had been brought from the office of the 
Glerk of the Grown into Ghambers by judge's 
order for the purpose of the application. 

The depositions, which were certified by the 
Glerk of the Peace in and for the county of 
Oxford, under-the seal of the Court of Quarter 
Sessions in and for that ooonty, disclosed the 
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charge of forger j. which was the charge for 
which the Accu'*«*d stood comanitted. 

Robt A ffarrvfon shewed cause, and sub- 
mitted that the only jarisdictioa which a Judge 
in Chnmhers had to bail on such a charge was 
eithes oo writ of habea$ corpus or under Gou. 
Stat. Can , cap 102, s 68, and that the latter 
statute requires a notice to the committing 
magistrate, and that the copy of information, 
examination, &c., should be certified ciose under 
the hand and seal of the convicting magistrate, 
which had not been done in this case, and (*o he 
argupd that there was no jurisdiction to bail the 
aocuaed. 

J B. Rfod^ contra, referred to the County 
Attorneys' Act, Con. 8tat. U. C , cap. 106, 
which now provides that the County Attorney 
shall receive all jnformations, &o , which the 
magistrates and coroners are hereby required to 
transmit to hinoi. He also referred to s. 9 of the 
Act, which provides that the county attorney 
shall be **tbe proper dfficer" of the court to 
receive depositions where a party is committed 
to trial. 

Adam Wilson, J. — The committing magistrate 
mu^t make a proper return of the informations 
to the County Attorney. After this has been 
done he cinnot transmit such proceedings to 
the Clerk of the Crown, nor can he deliver the 
packet containing the same to the person apply- 
ing therefor, because he has delivered the pro- 
ceedings to the County Attorney, as he was 
bound, in whose custody they are and must 
after ward .<< remain. 

I think in favour of liberty I shall make the 
order to bnil upon the tran^tmission and certifi- 
cate of the County Attorney. 

It would unquestionably be better to have this 
matter specially providd for by legislation, al,- . 
though it is not imposMihle now for the commit- 
ting magistrate still to transmit a certified copy 
close under his hand and seal. 

Order accordingly.* 



Randall t. Bowman bt al. 

Mx«aifion on jwignunt nn gpeciaJly mAnrtei writ h^brt time 
UmiMl in the a L P. A 9W bi^An i'rr«i('ar«y, whem 
an ahu^ of the proeeti (/ the court—' HCttver— iiM^mnenX 
for ben'JU of crtditors— iZ^M </ aeeignee to move to mt 
atidt exeetUion. 

A writ ofjlerifaeiai tssaed on ajodgment on a tpedally 
endorand writ befbrv tIM explrktiua of eight d»ys fhim 
Um Iftft day Ibr appMraiioe, ia an Invguiarity, and if 
knowingly isKued, an abaae of ih« prooaaa of th«t eonrt. 

Deftindauta, who w»re In bofdneaa. Imuwiiig thnt thu writ 
bad bora Irregnlnrlv laatt*Kl anid on the day afti»r.tho 
iMU« of evaeatton. uist thty wonld not mind the iaaue of 
the writ If they wwre only allowint to k«i6n tdelr atore 
open for the remainder of the week, to which the vheriff aa* 
ientdd and ntde arrangMoenta for an dolug : htM not to be 
a wilT^r of the irregolarlty te the iaaue of tht execntion. 

Quasrt. Can debtors, who, hehiK aoable to pay their dvbta in 
full before the laene ot exeention. called a meeting of tlicilr 
creditora with a view So an aa^lgnmoit under the loaol- 
vency Act, waive aa irregularity In die iaaae of ezeeaUun, 
wl|«<rfby one of their creditors gains an advantage over 
thA neneral body of creditors t 

Five daya after the laane of eseeatlon. and fimr daya after 
the oonverMtlion above mentioned, tbe d<*bto-a made aa 
aaaignroent fir the g(*neral benefit of crMlitora under the 
InnoWency Act: kM that the assignee In flon}anetion 
with the debtore, were the proper parties to move to aet 
aaide the exaoution 

[Chambo^ Usteh 4» 1866.] 

^Seepage 148. ' " 



J. A. Boyd obtained a summons calling on 
the plaintiff to shew cause why the writ of 
execution agiinst the said defendants* goods and 
chattels, issued upon the final judgroei*t signed 
herein, on or about the 2lst day of Feb'uary, 
instant, and now in the hands of the Sheriff of 
Waterloo, should not be set aside with cos>ts, 
on the grounds that the same wss prematurely 
sued out upon said judgment before the ex- 
piration of eight days from the last day for 
appearance; and on the grounds that proceed- 
ings in insolvency had been commenced prior 
to the institution of this action and the issue of 
such writ. 

And why the said sheriff should not be ordered 
to abandon possession of the said defendants' 
g<^ods, and deliver up to the defendants or their 
assignees, the money made by him under said 
execution, with leave to file the said assignee's 
affidavit on the argument. 

The affidavits filed on moving the summona 
shewed thnt on the 10th February last, defen- 
dants gave notice calling a meeting of their 
creditors with a view to an assignment of their 
effects under the InsolTcncy Act; that on llth 
February, plaintiff in this cause indued and 
served upon def<*ndants a writ specially endorsed 
for the amonntd of severally promissory notes 
made by defendants, and held by plaintiffs ; that 
on the2lsi February, final judgment was entered 
in default of au appearance; that on the same 
day a writ w«is isHuei against the goods and 
chattels of defendants, and on the next day 
placed in the hands of the sheriff, who at once 
made a levy ; and that on the 27th of February, 
defendants made an assignment of their effocts 
to F. J. Jackson, nnder the Insolvency Act of 
1864, at whose instance as well as on behalf of 
defendants, the application to set aside the writ 
was made. 

On the return of the summons, an affidavit of 
the assignee wss filed purnuHut to the leave 
given in the summons, merely mentioning the 
date of the assignment, and stating that he bad 
as well as defendants, authorised the applicattea 
to set aside the writ. 

RobU A, Harriion shewed cause. He filed aa 
affidavit of the plaintiff's attorney wherein it 
was sworn that execution was issued on the 2lHt 
^ February, by the special instructions of plaintiff, 
that word was sent to deponent by one of the 
defendants not to issue the execution for at least 
a couple of days after the plaintiff should recover 
judgment herein, to which the deponent made 
no reply, but issued execution on the day judg. 
ment was entered, and placed the same in the 
sheriff's hands; and before execution was issued 
in a certain other suit of a relative of the defen- 
dants, one Henry B Bowman, against Peter 
Jacob Heins, one of the defendants, which last 
mentioned judgment deponent believed was 
fraudulent and collusive ; that on the morning of 
the day after the writ of execution was placed 
in the sheriff's hands, deponent met Israel D. 
Bowman, one of the defendants, who told depon- 
ent that execution was issued hetein eiicht days 
sooner than the law allowed, if they defendants 
objected to it. to which deponent replied that 
the judgment recovered herein was all for money 
lent by plaintiff to them, and that if they could 
set aside the execution, deponent did not think 



June, 1865.] 



LAW JOURNAL. 



[Vol. L, N. S.— 159 



C. L. Ch.l 



Randall v. Bowman et al. — Qorb Bank v. Sutherland. 



[Chancery. 



that they would attempt it under the circam- 
fitances, bat that they conld do as they pleased, 
to which defendHDt Israel D. Bowman said he 
would not have cared if it had not been p^iven to 
the sheriff fur a couple of days ; that be then 
said be would net mind the irregularity of the 
execution if he could keep the store open as 
usual to the public for the remainder of the 
week, to which deponent said the sheriff would 
put their own clerk in possession if they wished 
that course taken, to which he replied that be 
did. 

There was also filed on the part of plaintiff 
an affiJaTit of the sheriff, in which he 9Wi>re that 
on the 21st of February, the writ of fieri faciai 
was placed in bis hands for execution ; that on 
the same dxy defendants had knowlege that the 
writ was so placed in his hand- for execution ; 
that on the following day be called at the place 
of business of defendants for the purpose of 
seizing their stock-in-trade ; that he bad then 
no other execution in his bands against the de- 
fendants or either of them ; but about 4 o'clock 
in the afternoon of the sane day, a writ of exe- 
cution agaioMt one of the derendanta.for nearly 
$460, in favor of Henry B. Bowman, who is the 
father of one of the defendants, and the father- 
in-law of the other defendant, was also placed 
in his hands; that when he called upon the 
defendants he saw bnth of them in their store in 
Berlin, and informed them of the nature of his 
business ; thit Israel D Bowman, one of the 
defendants, told deponent the writ of fieri faeiat 
was irreituiar by boing issued too soon, and could 
be set aside if they the defendanta like to do so, 
that both of the defendants then stated to depon- 
ent that the objeciion they had to the writ herein 
being in deponent's hands was, that they wished 
to keep the store open as lonj^ as possible, to 
which deponent replied he could arrange thnt to 
their satiMfaotion ; and subsequently saw them 
again on the same day, and both of them agreed 
to put their clerk, one Thompson in possession 
of the store as a sheriff's officer ; that deponent 
accoirdingly put Thompson in possession under 
the writ issued herein, and defendants subse- 
quently agreed to pay Thompson for his serTioes 
in holding possession of the goods for deponent, 
and expressly consented to deponent's proceeding 
under the writ herein ; that on 22od February 
last, deponent advertized the stock-in-trade to be 
sold under said execution on the 8rd March last, 
and thiit he put up a notice of sale on the store 
of defendants in thefr preeenoe, to which they 
made no objection ; that from the general tenor 
of the conversation deponent bad with the defen- 
dants, and on his agreeing with them to keep 
their store open with their clerk in possession 
and themselves in it as osnal for the remainder 
of the week, deponent inferred that they defen- 
dants would take no steps to set aside said writ 
even if it' were irregular. 

Mr. Harrison contended that the assignee 
being a stranger to the judgment was not in a 
position to move to set sside the execution for 
irregularity ; Wilion v. WiUon, 2U. C Pr., 874; 
Perrin v. Botoet, 6 U. C L. J., 188; Balfour v. 
EUiMtt, 8 U. C. L. J , 830: that the writ though 
issued too soon was not irregular, that even if 
Irregular when issued, the irregularity had been 
expressly waif ed by defendanta on and after the 



22nd February . Rawet v. Knight, 1 Bing 182; 
Lloyd V. Hawkyard, 1 Man. & Rjt , 820 ; Holt v. 
Ede, 1 D. & L 68; WiUiam* v. Bapelje et al., 11 
U. C. Q. B. 420 ; Jones r Ruttan, 6 U C. C. P. 
402 ; Ross et al. v. Cool, 9 U. C. C. P. 94 ; 
Ringlandw, Lowndes, 9 L. T. N S. 479;) and 
that the sheriff having acte'd upon their sugges- 
tion as a ground of waiver, th*e waiver was 
absolutely binding upon them ; so that when the 
assignment was made, the execution was a bind- 
ing writ in the sheriff's hands to be executed, 
and should prfvail against the assignment (i?tini 
V. Caraolho. 1 A & E. 888 ; Woodland v. Fuller^ 
11 A. & E 859.) 

J. A. Boyd, contra, argued that the ansignee 
was a proper person to move, and that the appli- 
cation might, if necessary, be made in his name 
alone. (27 « 28 Vic. cap. 17. s. 4, sub-sec. 9, a. 
5. sub-sec 9;) that the execution having been 
issued in violation of the express language of 
the C. li. P Act was clearly irregular (s. 65), 
and that being so the as&ignraent mnst prevail 
against it (27 & 28 Vic. cap. 17. s. 2. sub-s*-c. 7, 
'8. 8. sub-sec. 22.) that defendants were not in a 
position to wnive any irregularities in the issue 
of the writ, to the prejudice of the general 
body of their creditors, {lb. s. 8. sub-sec. 6, 
Evans v. Jones, 11 L. T. N. S 636), and there- 
fore that the execution should be set aside with 
costs to be paid to the assignee. 

Adam Wilson, J.— The platntilf was guiUy of 
an unauthorised abubo of the process of the 
court in issuing his execution against the goods 
of defendsnts on the very same day on which he 
becnme entitled to enter, and did enter bis judg- 
ment for wint uf an appearance to his specially 
endorsed writ of summons where the statute 
declares he «*may at the expiration of eight 
dajB from the last day for appearance and not 
be/ore, if»sne execution " 

The effect of this, if allowed, would be to sweep 
off the whole estate of the debtor, and to prevent 
its just di««tribation among the creditors rateably 
according to the deed of assignment of 27th Feb- 
ruary, under the Insolvency Act. 

There bad been no waiver I think of the pro- 
ceedinga taken, and I doubt if tbere.could be to 
the prejudioi* of the other creiiitors according to 
the oase4>f White v. Lord, 18 U C C- P. 289, 

t have no doubt tbe application is properly 
made, and the execution will therefore be set 
aaide with oosU, to be paid to the as(«ignee. 

Summons absolute with costs. 



CHANCERY. 



{Reported by Tsos. Hopgins,^ E»q., LL.B. Baarritterat Law.) 

OOBl BaHK T. StTTBBHLAXD. 

TnOt tstaJb—iMtt ^ Tfrwtet^ d^fm»~mortgage^s msts^ 
Ifaetioe. 

A mortgAgee filed hli Mil against the an1gn«e of the mort- 
gagor, wh'we title wai that of an anlgnt^ for the bt-nHIt 
of creditorg, und^r a truHt tie d exoiudfng •)! pieferenoe 
and p Inrlty, praying that the trust estate might be first 
applied In paymvot of bis sppctdty debt, and asking an 
acc«*unt aaainst the trvHtee with the view of chancing the 
troKtee with nil pat menu nuideV him to simple ooutract 
ertKllton beftire s tktfying the specialty dvbts. He then 
asked a sale of tbe murtKaged premises to make up any 
d«fld«>ney The troateo. imtead of filing a memonndom 
disputing the debt, pat la hU answer oon t esUng tbe rig 
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of the mortgiKM to tho rvltofprAjtd Ibr KgmliMt the trvRt 
Mtato, and •obmlttiDC that um mortgagM waa only aott- 
tlad to the usual fbredoaara or atla dMi«ay bat not to the 
eoata other than a prweip* decfee. 

Bddt That as the tmat diwd ezdoded all p r e f erenee and 
priority aa to the payment of the debta, that the rulee ap- 
plicable to the admlnlatralion of the eatatea of inteeUtea 
did not applT, and that the mortficeei Ibr aoythtng 
beyond what his mortgage would realiaei could daim only 
the same aa other eredltora. 

And aa the mortgagee eoold hare obtained all the relief he 
was entitled to br a deoree on prndpe, he was declared 
•nUtl«d only to tne ooetsof such a decrse. and was ordered 
to pay to the tmstee his ooata of defending the tmat 



The bill in this ease was filed by the Oore 
Banic as assignee of Robert Tenie against 
William Sntherland, the mortgagor, and Robert 
Linton, assignee for the benefit of the creditors 
of said Sntherland, and was in the nsnal form of 
a mortgagee's bill ; bat the plaintiff in the prayer 
of the bill prayed that the premises might be 
sold and the produce thereof applied in or towards 
payment of the mortgage debt and oosts, and 
that the defendants might be ordered to pay tbe 
balance, if any, after such sale; and that it 
might be deOlared that the plaintiffs were entitled 
to rank upon all the residne of the estate of said 
defendant Sutherland so assigned for the amount 
of such deficiency, and to be paid Uie same, prior 
to all other oreditors of the said Sutherland as of 
an inferior degree, or of such who were specialty 
creditors and subsequent in point of time to the 
plaintiffs' mortgage. 

Tbe defendant, Linton, answered the bill, set- 
ting forth that under the assignment all tbe 
creditors were entitled to share ratably, and 
without preference or priority, and that he had 
faithfully administered the trusts of said assign- 
ment, and had in accordance therewith paid the 
creditors of said Sutherland a fair and equal 
proportion or dividend of the estate ; and that 
the plaintiffs had accepted a portion of said estate 
BO distributed, and had given a receipt therefor 
as follows :^ 

<* $458 79-100. Received from Robert Linton, 
assignee of the estate of Wm. Sutherland, the 
sum of four hundred and fifty-eight 79-100 dol- 
lars, being a first and final dividend of 28 67-100 
per dollar on said estate. It is, however, agreed 
by me, that if any further claim or claims which 
are at present unknown to the assignee be pre- 
sented, whereby it may be shown that we have 
received more than our just proportion of the 
proceeds of the estate, then we agree to refund 
■ such amount overpaid. 

(Signed) «< W. 0. Cassbls, 

«« Cathier,*' 

BarrttU for the plaintiff, contended that tbe 
plaintiff being a specialty creditor was entitled to 
exhaust the trust eetate before relying on his 
mortgage, and that he was entitled to an account 
of money wrongfully paid by the trustee to sim- 
ple contract creditors. He relied upon the rules 
applicable to the administration of the estates of 
intestates as being analogous to the plaintiffs' 
rights in this case. 

HodginM tor the trustee, contra. 

Spbaogb, v. 0.— The cases'under administra- 
tion orders do not apply. There the mortgagee 
,who has a covenant for payment of the mortgage 
money is a specialty creditor for the whole mort- 
gage debt ^ but here the mortgagee can only 



claim beyond hb mortgage as a eeMtui que truH 
under the deed, and can only claim what the deed 
gives him. As to the costs, if he is entitled to 
any special relief, fpr which the registrar eoold 
not draw up a deoree, he must have his whole 
costs and not be confined to oosts of obtaiDing 
decree on prtedpe. If he could have obtained 
upon prceeipe all that he is entitled to, then he 
should be confined to such latter costs. Mr. 
Barrett says he ought not to pay the trustee the 
costs of his answer; but I doubt that The 
trust estate was attacked, and a trustee should 
not be discouraged fh>m putting in an answer to 
protect it. 

I have seen the trust deed — all preference and 
priority is expressly excluded. The mortgagee, 
for anything beyond what his mortgage may 
bring, can claim only the same as other creditors. 
The plaintiffs, therefore, are only entitled to the 
costs of a decree on prcseipe, and must pay the 
trustee his oosts of defending the trust estote. 



CHANCERY CHAMBERS 

(Bqwrisd 5y Aiiz. GaAnT, Csq^ AnriifovaMaio, B^erUr 
to l*< CburC.) 

MaoDohald ▼. PUTMAir. 
SaUdtar and CUenL—PritfCUged ewnmimtoafiewt. 

A deirtidant, one of the membera of the firm of O. and C, 
when proving a daim in the master's oflloe, waa called on 
to prodnee <* all the l««tters to or from Mr. L^ (his solici- 
tor.) In refHenee to the queetiooe invoWed in the proeeed- 
Ing of proTlnx the datm of O. and C, exc<»ptin« each a« 
psiseed in oontemplation of G. and d prorlnx their claim 
In the present suit " Betdf that he waa bound to do so. 

The distinction between the protection afforded to solicitors 
and dlen^ reapeetlTely, with regard to communications 
made pending, or in anticipation of litigation, pohitsd out. 

This was a motion by way of appeal from the 
certificate of the master, Arom which it appeared 
that he had refused an order on Messrs. Gilmour 
and Coulson, creditors of the defendant, Putman, 
to produce certain correspondence between them 
and the attorney who had been acting for them 
at law, in their action against Putman. The 
grounds of the appeal, and the authorities cited, 
appear in the judgment. 

Crooks, Q. C., for the plaintiffs, who appeal. 

Hector, Q. C.,. contra. 

Spraggb. V. C. — A claim was made in the mas- 
ter's office by persons trading under tbe name of 
Gilmour. and Coulson ; and a member of the firm, 
Alftred Hiram Coulson, was examined by the 
plaintiff touching their claim. In the course of 
the examination the solicitor for the plaintiffs 
aslced the witness *' to produce all the letters to 
or from Mr. Lawder, in reference to the ques- 
tions involved in the proceeding of proving the 
claim of Oilmour and Coulson. excepting such 
as passed in contemplation of Oilmour and Coul- 
son, proving their claim in the present suit" 
•« Under the advice of bis solicitor the witness 
refuses to prod ace them, on the ground that they 
are privileged oommunicatioos between Gilmour 
and Coulson and their solicitor." The master 
held that he was not bound to produce them. I 
have taken the question and the master's rnliug 
from his certificate. The qoestioo in raised be- 
fore me upon appeal firom the certificate. 
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The short point is, wheth<^r the oltent, being 
the person interrogated, is or is not bound to 
didclnsA what pasmd between himself and bis 
sotioitor in relation to that which is now the sub- 
ject of Htigntion, there being at the time of such 
commnnicatioo no suit pending or in contempla- 
tion. A plsin distinction runs through the cases 
'where the discoyery is sought from the solicitor, 
and where it is sought from the client ; and if 
in this case it had been the solicitor that had 
been under examination, I should have bad no 
difficulty in holding, not only that he was not 
bound to answer, but that he was bound not to 
answer. 

The distinction to which I have adverted has 
been the subject of repeated comment by eminent 
judges, as unHound in principle. In Oreenough 
T. Oatkell, 1 M. & K. 98. the disclosure was 
sought from a solicitor, of professional commu- 
nication between himself and his client an(0 Wem 
motam, and Lord Brougham, in his very able 
judgment, while holding such communication 
privileged from disclosure by the solicitor, took 
occAsion to remark: **To force from the psrtr 
himself the production of communications made 
by him to professional men. seems inconsistent 
with the possibility of an ignorant man safely 
resorting to professional advice, and can only he 
justified if the authority of decided cases war- 
rants it." 

In- the case of Lord WaUingham ▼. Ooodricktt 
8 Hare, 122. decided nine years afterwards. Sir 
James Wigram, expressed himself strongly in 
favour, as a matter of principle, of the rule being 
the same where the client is interrogated as it is 
where the solicitor is interrogated. He said. *'If 
the matter were tm inUgra^ I sbonld scarcely 
hesitate to d«*cide!n favor of the privilege ;*' but 
he felt himself bound by authority, particularly 
in the cai-e of Raddjffe v. Furaman, 2 B. P. C. 
614. in the Houmo of Lords, to decide that com- 
munications between solicitor and client ante 
lifem motam were not privileged f^om disclosure 
by the client, except only in so far as they con- 
tained legal advice or opinions. 

In Flight v. Sobinton 8 Bea. 22, heard the 
following year. Lord Langdale held the client 
bound to disclose communications between him- 
self and his solicitor ant« liiim motam ; and he 
held that compelling* such disclosure was right 
in principle. 

The same was decided by Lord Oran worth, 
then Vice-Cbancellor. in ffawkitu r Oathereole, 
1 Sim. N. S. 150, upon the authority of Lord 
Walnngham t Ooodrieke, and without expression 
of the learned judge's views whether it was right 
in principle or not. 

Gl^ V. CaulfiOd, 8 McN. & Q. at p. 474. 
quoted by the plaintiff, is not upon the particu- 
lar point in question here. It is probably referred 
to for the language of the Lord Chancellor, 
(Lord Cottenham, I take it, tram the date of the 
argument.) **that professional privilege is a 
ground of exemption from production adopte<| 
simply froDi necessity, and ought to extend no 
further than absolutely necessary to enable the 
client to obtain professional advice with safety ; 
beyond what is absolutely necessary for this 
purpose, it ought not to be allowed to curtail 
that most important and valuable power of a 



court of equity, the power of compelling a dis- 
covery " • 

Before the last two cases, which were decided 
in 1851. occurred the case of Pearse v. Penrte^ 1 
1 DeG & S. 12. before Sir J. L Knight Bruce, 
then Vice-Cbancellor, decided in 1846. The 
question arose upon the settling of interroga- 
tories in the Master's office between vendor and 
purchaser upon a question of title, and what his 
honor did was to direct, not that any of the 
interrogatories should not be answered at all, 
but that some of them should not be answered 
' then. (p. 29 ) The communications sought to be 
protected occurrfd ante litem motam; and the 
learned judge reviewed at length and with much 
force, the principle upon which dinclosures by a 
solicitor are protected, while the like communi- 
cations were not protected when the client was 
interrogated, and he argued, with great ability, 
againat the soundness of any snch distinction ; 
and contended that Radeiiffe y Furman^ being a 
case where discovery was sought from a trustee, 
was not a binding decision, where discovery was 
sought of communications in regard »o a man's 
own individual affairs. The report of Richards 
V. Jackeon, 18 Ves 472. before Lord Eldon. he 
considered a very unsatisfactory one. The incli- 
nation of the learned judge's opinion was un- 
doubtedly strong against the distinction as a 
matter of principle ; and he questioned the appli- 
cability of the authority upon which Sir James 
Wigram had miinly decided Lord Walsinghan t. 
Ooodrteke^ against his own view of what was 
sound in principle. 

Sir W ptige Wood, in Manter t. Dix, 1 K. & J. 
461, heard betbre him in 1855, expressed his 
full concurrence in the view of Sir J. L Knight 
Bruce, in Pearte t Pearee, The question there 
also rose upon an inquiry as to title, and Sir 
Page Wood distinguished it from Lord Walsing* 
ham T. Ooodricke, *' Upon that ground," be 
says, at page 460, «« I think that the distinction 
is that the whole question in that case was not a 
question upon the title, but whether there had 
been a contract or not." But while the learned 
judge took this di«tinction between Lord Wal- 
iingham t. Ooodrieke and the cane before him, 
he intiibated very clearly that in his view all 
communicatipns between solicitor and client 
ought to be protected, whether the disclosure of 
them were sought from the client or the solicitor. 
But in a ease heard before the same learned 
judge in 1858, Lo/one ▼. The Falkland lelanda 
Company. 27 L J. Cby. 25. his language in de- 
livering judgment would sef^ to indicate a 
modification of his views upon this point. One 
of the grounds taken by Mr. Rolt, in favor of 
the disclosure sought, was, that the communica- 
tions were made ante litem motam. His honor did 
not at all intimate his opinion to be that that 
circumstance made no difference ; his language 
was, ** But they have been sworn to be in appre- 
hension of litigation, and it appears to me that I 
should be refining too much if, when there was a 
contemplated litigation of some sort, the precise 
character and form of that litigation not being 
sscertained. I were to hpid that information 
obtained in contemplation of that litigation was 
not to be protected, because the frame of th« 
suit was somewhat different fh>m what was con- 
templated. In effect, it was a matter in whidi 
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the company expected to be placed in litigation 
wttli an opponent, expecting that, they employed 
a aolioitor, who says he wants certain informa- 
tion for their defence with regard to any litiga- 
tion that can take place." This seems to assame 
that commnnications ante litem motam are not 
protected where the client is examined, and I / 
think removes Sir Page Wood fVom the adTocates 
of a contrary doctrine. 

The, present Master of the Rolls, in Ford r, 
DtPontet, 6 Jar. N. S. 093, laid down the rule 
▼ery generally in favor of protection to the client 
when interrogated ; but in Thomaa t. RavjUngt^ 
6 Jur. N. S. 667, which appears to have been 
heard subsequently, though reported earlier, he 
states the rule thus, speaking of discoyery by a 
solicitor, ** He is noi bound to disclose oommuni- 
eations made by the client to himself, proTided 
those communications have some reference to 
the lie mota, either before and*in anticipation of, 
or subsequent to the institution of proceedings." 
It may be doubted whether Sir John Romilly is 
correctly reported, for the qualification intro- 
duced has no place when the disclosure is sought 
from a solicitor. 

In Lawrence v* Campbell, 28 L. J. Chy. 780, 
Sir Richard Kindersley is reported as saying, 
'* Whatever fluctuations of opinion have taken 
place on the question, it is not now necessary, in 
the case of an English solicitor, for the purpose 
of privilege and protection, that the communi- 
cation should pass either during or relating to 
actual or expected litigation ; it is sufficient if 
they are confidential between the attorney and 
his client in that capacity." The question before 
the Vice-Chancetlor was whether the privilege 
extended to the case of a Scotch solicitor resid- 
ing in England, consulted professionally by his 
client residing in Scotland, ^he disclosure was 
sought from the Scotch solicitor, and bis honor, 
no doubt, stated the rule where the disclosure is 
sought from a solicitor. I think his words import 
this, and he would have hardly stated as settled 
law, that the rule as he stated it applied to dis- 
closure by the client. 

We find from the cases great difiference of 
opinion among learned judges as to tbe^ sound- 
ness of the distinction contended for : Lord 
Brougham, Sir James Wigram, and Sir Knight 
Bruce, and, at one time certainly. Sir Page Wood, 
holding the distinction unsound in principle, and 
that all communications between solicitor and 
client, at whatever time made, should be protec- 
ted from discovery, whether sought from the 
client or the solicitor. On the other hand, Lord 
Langdale and Lord Cottenham have expressed 
contrary opinions, and it is not improbable that 
the Lord Chancellor took occasion to say what 
he did in Olyn v. Cauffield, in consequence of 
what had fallen from Sir Knight Bruce, in Pearae 
▼. Pearte, ' ' • 

But whatever may have been the opinions of 
learned Judges, the cases decided upon the point 
preponderate in favor of compelling the disclos- 
ure where the communication has not been pen- 
ding, or in anticipation of litigation, and the 
disclosure is scught;from the client Pearte v. 
Peatae can hardly* indeed, be called a decision 
the other way« as that case, as well as Manser v. 
Z^sv, did not proceed upon the general question, 



but upon the discovery sought between Tender 
and purchaser upon a question of title. 

tn this state of the authorities, therefore, I 
must hold that Mr. Coulson was bound to pro- 
duce the documents demanded of him by the 
plaintiff's solicitor. I allow the exception to 
the Master's certificate. 



INSOLVENCY CASES. 

B«lbr» the County Judgt of tba Omntj of lineola. 

MoInnbs v. Brooks. 

Inaahaent AAoflMi^ tee. S, tuft. tee. 2-^Demamd on Trader 

lo mak€ Atti^mailt^D^faMMr^AtUuAmMMi-^Bndornt^ 

IFKe— OnaiNilatfon <J Timt-'AffidamU. 

A tnd0r bATinK esutd to moot hta lUbi1itt««, a danum^ wms 
wrT«d upon him oo Slit jAatury, requiring him to make 
mn awlgnment. On Fabruanr 6th (the 5th being on a Sun- 
day) an ordor waa granted for and an attaefameot Inned. 
OneoftheaflldaTlta filed on appHcatlpn for attachment 
was iwom to on February 4th. On an application to eet 
aitide the writ and all proeeedhigs (br Irregnlarlty, It was 
HOdy 

1. That the order ft>r the iMnIng of the writ was |not made 
tooaoon. 

2. That It waf immaterial that one of the affldavtts waa 
made within the fire daya allowed fbr petltloninft under 
anb. eec. 8, or for making an aetlgnment la aoeordanoe 
with the demand ; 

8. That the writ of attaehment ehonld have been endorwHl 
with a etatemant that the lame waa leened by order of the 
Judjje of the county court; bnt an amendment waa 
allowed on payment of eoets by plalntllfs. 

4. Ot(}eetiona that the affldaritaof the two credible wItileffiM 
were not fil»d at the time of lueulng attachment, that the 
prooeedinge were not taken three mnnthR, Ao^ and that 
aufBclent time waa not allowed to de&ndant to giro no- 
tloee required by act fbr taking prooeedinge on a volnatary 
aaeignment, were over-ruled. 

The defendant being a trader, and having 
ceased to meet his liabilities generally, as tbey 
became due, a notice under snb-section 2 of sec. 
3 of Insolvent Act was served on him on Sli^t 
Jana&ry, 1865. On 6th February, 1865, (the 5th 
being a Sunday), an application was made and 
an order granted for an attachment, which was 
issued on that day. The ordpr was granted on 
affidavit of the plaintiff, showing indebtedness, 
and that defendant was insolvent within the 
meaning of the above section, and negativeing 
notice of any proceedings by defendant to make 
a voluntary assignment ; and on affidavits of two 
other persons, showing similar facts as to insol- 
vency, and negativeing notice (one of these was 
sworn on 4th February) and an affidavit of no 
notice being published in newspapers in Hamilton 
or St. Catharines. A summons was taken out 
on the day the writ was returnable, to set aside 
the writ and all subsequent proceedings lor irre- 
gularity, with costs, on the following grounds : 

1. That the said writ of attachment was not 
properiy endorsed, it not being shown that the 
same was issued under and by virtue of the 
order of the Judge of the County Court, of the 
County of- Lincoln. 

2. 1 That one of the affidavits upon which the 
attachment was founded, and which was mate- 
rial, was made and sworn to before the time had 
izpired when according to the Insolvent Act of 
1864, the said defendant could file his petition 
praying that no further proceedings be taken 
upon the demand served upon him. 

8. That the proper and legal affidavits of two 
oredible witnesses, were not filed at the time of 
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iBaning the said attachment showing that the 
said defendant was insoWent within the meaning 
of the said act 

4. That the said attachment was issued with- 
in the time allowed hj the InsoWent Act of 1864 
for the defendant to file his petition praying that 
no further proceedings he taken upon the de- 
mand which was served on the 81 st day of Jan- 
uary, 1866. 

6. That the proceedings taken under the In- 
soWent Act of 1864, were not taken within three 
months next after the act or omission relied upon 
as subjecting the estate of the said defendant to 
the proceedings under the act. 

6. That all the affidavits upon which the said 
attachment was issued, were made and sworn to 
within the time allowed by the said act to take 
proceedings * after being served with the said 
demand. 

7. That sufficient time was not allowed to the 
said defendant to give the notices required by 
the said act for taking proceedings under the 
second section of said act. 

The plaintiflTs affidavit showed, that his claim 
was on several over-due notes, only one of which 
had matured within three month before the in- 
solvency proceedings, which was the only foun- 
dation for the fifth ground ; and in support of 
the seventh ground it was shown that the notice 
could not have been published in the Canada 
Oaxette or the Niagara Mail before the time when 
the attachment issued. The Mail being the only 
paper published at Niagara, but defendant's re- 
sidence being nearer to Hamilton and also to 8t. 
Catharines than Niagara. 

It was urged on behalf of the plaintiffs: 1. 
That it was not alone the ceasing to meet his 
commercial liabilities which constituted the de- 
fendant an insolvent, but the fact of his, while 
having so ceased, and having been required to 
make an assignment, failing to comply with the 
requirements of the act ; and that whether or not 
a notice of a meeting for the purpose of making 
a voluntary assignment could have been adver- 
tised, the plaintiff had waited the time required 
by the act. 

2. That as to the mode of the computation of 
time, as under sub-sec. 7 of sec. 8, the writ is to 
* be subject, as nearly as can be, to the rules of 
procedure of the courts in ordinary suits as to 
its issue, &c. ; it should be made in the same 
manner as in cases of notice to declare, plead, 
&c., and that under rule 1G6 of Trinity Term, 
1856, the proceedings were not taken too soon. 

The defendant's counsel^relied on the decisions 
under cases under £nglish statutes. 

Lawdbu, Co. J. — As to the objection taken 
to the attachment, that it is not properly eu- 
dorsedi it not being shown that the same was is- 
sued under, and by virtue of the order of the 
Judge of the County Court of the County of Lin- 
coln^ I think that this should hare appeared on 
the face of the attachment, but inasmuch as the 
defendant shows by his petition and affidavit 
filed on the application to set aside the attach- 
ment, that an order was in fact made, although 
too eoon, as claimed by defendant, (which I over 
rale), I think the writ can be amended, which 
I order accordingly ; but as this application is 
perhaps not what can be called a vexatious one, 



and an endorsement is required to make proceed- 
ings regular, I grant and make order for amend- 
ment, on payment of costs by plaintiff to defen- 
dant ; and I order that summons be discharged 
on amendment being made and costs paid. 



COUNTY COURTS. 

In the Goanty Ooort of the Oounty of Eesez. 

In re Timotbt O'Cohnkll, an OTBnnoLDiKa 
Tbhamt. 
Ovtrhotding feiumff— 27 cf 26 Fie. cap. 90— Procedure. 
MMt that a landlord proceeding nnder 27 A 28 T)c. r«p. 90, 
againet an alleged overholding tenant, mnst adduce some 
evidenoe to shew that the tenant refotei to give up the 
premlnes, and that hU tenancy hae expired. 
BeJd alto, that the aflldaTit of the landlord himdcIT, filed 
under see. 1, with a Tlew to prooeedinge under the act, li 
not legal erldence against the tenant. 

[Sandwich, Feb. 27,1866] 

In this matter an order was made by the judge 
of the County Court, on reading the affidavit of 
George Murray, the landlord, under the 27 & 28 
Vic. cap. 80, relating to overholding tenants, 
fixing a day and place to enquire and determine 
whether Timothy O'Connell was the tenant of 
Murray for a term which had expired. 

Borne appeared for the tenant. 

PrincCf Q. C, for the landlord, proposed to 
read the affidavit of the landlord upon which the 
appointment was made, as evidence in his behalf, 
and contended that the affidavits made out a 
primA facie case in his favor, and cast upon the 
tenant the onus of proving that the tenancy had 
not expired; and that, the tenant failing to 
adduce any evidence, the landlord was entitled to 
a precept to the sheriff, commanding him to 
place the landlord in possession of the premises 
in question. 

Lkgoatt, Co. J.—The statute 27 & 28 Vic. 
cap. 80, is intended to provide a more expeditioue 
mode of proceeding against tenants overholding 
wrongfully, than is provided by cap. 27 of the 
Consolidated Statutes of Upper Canada ; and the 
language is precisely the same as the 63rd and 
following sections of the latter statute, with 
reference to the preliminary steps to be taken by 
the landlord. 

Instead of making his application, however, to 
the superior courts at Toronto, and having a 
commission issued by those courts, and instead 
of summoning a jury to try the question of 
tenancy, the landlord now makes his application 
to the County judge, who forthwith appoints a 
time and place at which he will enquire and 
determine whether the person complained of was 
tenant, &c. There is nothing, however, in the 
whole act, that I can find, that would warrant 
the judge in ignoring altogether the rules of 
evidence which are observed in ordinary oases 
before a court, or which would justify the judge 
in issaing his precept to the sheriff to eject the 
tenant on the ex parte statement of the landlord. 
If the tenant do not appear, the landlord would 
of course be then entitled to an order pro con- 
feeto. The affidavit of th« landlord is only 
inceptive, and Intended simply to shew somr 
grounds to the judge for proceeding under the 
statute. It constitutes, too, ft sort of record^ 
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shewing the issue to be tried on the dey eppohited 
for hearing, beeanse the statute requires the 
landlord to state in his affidavit the reasons, if 
any, giTen by the tenant for not leaTing the 
premises. 

If we look at the affidaTits in this ease, it will 
appear that the landlord asserts one thing, and 
the tenant another, rii , on the one hand, that 
the tenancy had expired, and on the other, that 
it does not expire till the end of December next. 
This is the issue to be tried, and the affirmative 
is on the landlord. 

The statute sffords the landlord a very sum- 
mary mode of proceeding against his tenant, and 
the judge of the County Court extraordinary 
powers. In the ab.«ence of anything in the 
statute expressly warranting si different oourne, 
I think it irould be highly impolitic for a judge 
to grant an order for the expulsion of a tenant, 
except upon the most satisfsctory and cooelusive 
evidence, aside from the landlord's statement. 

I think a judge acting under this statute csn- 
not be too wary in this respect, as there can be 
no doubt that landlords would in many instances 
take proceedings under the act where they would 
hesitate to bsve recourse to the ordinary suit of 
ejectment, with the evidence which they might 
have at their command. 

Having come to the conclusion that the land- 
lord must adduce some evidence to shew that the 
tenant refuses to give up the premises he occu- 
pies, aad that his tenancy has expired, if Mr. 
Murray is not prepared with such te.Htitiony, this 
application must be dismissed, but without coots, 
as it is a nuvel proceeding, under a new statute. 



ENQLI8H REPORTS. 

COURT FOR THE CONSIDERATION OF 
CROWN CASES RESERVED, Mat 6. 

{Pramttt Lntrd CMtf JtuOot £at.B and J^tMficet Blaokbukk, 
Mkllor, Smitb, mut Binm Cuanrkll.) 

Tui Qdbm t. Malant. 

Criminal law — County Court* — Perjury on exami- 
nation on Judgment iummont. 

The prisoner was indicted for perjury, commit- 
ted in the County Court of Birmingham. He was 
a defendant in a suit. After judgment had been 
given in the case against the piisoner, the judge 
was about to decide as to whether he should 
mske an order for immediate payment of the 
debt, or whether it should be paid by instalments, 
and be asked the prisoner whether his names 
were not Bernard Edward Mai any, in which 
names he had been sued. The prisoner swore 
that his name was Edward Malany only. The 
judge of the County Court upon this struck out 
the caoHo. The prisoner was tried before Mr. 
Baron Martin, who reserved a point, whether, 
under the circumstances, the prisuner was in- 
dictnble for perjury. 

Gibbont now appesred for the prosecution, 
and urged that under the County Court Act it 
was expressly stated that no mi^tnomer should 
vitiste the suit if the person was commonly 
known by the nsme. The question was, whether 



it was matesial to the issue, and that depended 
upon the view taken by the judge. He aubmit- 
ted that the judge had made it material, and the 
jury had found that it was corruptly false. 

The LoBD CaiBr Justicb said the alleged per- 
jury was that the prisoner swore that his name 
was Edward, and not Bernard, and that in so 
saying he acted wilfully and corruptly. The 
ohjeciion was. that it was an immaterial inquiry. 
The court were of opinion that the objection 
could not be sustained. It was mude material 
by the judge in the course of forming his judg- 
ment; he was going through the process, whe- 
ther it should be judgment for instant pnjment 
or for psyment by instalments, and in consider- 
ing that he made inquiry as to the Chrihtian 
names of the prisoner, and, in answer, the pri-' 
soner swore that which was false. He was of 
opinion that the conviction could be sustained. 
Conviction affirmed. 



TBI Qdbb5 y. Smith. 

IndtamfniformoHilai^hUr^Ta tnatwutU^SuHenee^Dy- 
iitff tIatewufU, 

The prisoner was indicted for the manslaughter 
of Martha Turner. It was said tbst the deceased, 
a girl 22 years of age, was in the service of the 
prisoner, that she was of weak inreilect. and 
that she died in consequence of insufficient food ; 
that she was subject to great privotiont*. wis 
beaten and otherwiHo ill-treated, that threats 
were used to intimidate her, and she been me ill 
and weak, and died. It became a queotion 
whether she was helpless and under the reatraint 
of her mistress. The case was tried before Mr. 
Justice Smith. It was objected that there was 
no evidence to go to the jury. A djring state- 
ment of the deceased was admitted, which had 
been objected to. The learned Judge directed 
the jury that if they were satisfied there had 
been culpable neglect, and' if the deceased was 
helpless ahd under the reHtraint of her mistress 
so that she could not withdraw from her control, 
then the jury might find the prisoner guilty. 
The jury convicted the prisoner. The following 
points were reserved for 'the opinion of this 
Court : — Whether the during 8tiitemt*nt was ad- 
missible, and whether there was evidence to 
support the indictment. 

Bulwer was now heard on behalf of the 
prisoner ; and he urged that there was not suf- 
ficient evidence to show what had become of the 
girl from the time she had left the set vice till the 
time she was found at the workhouse, three days 
afterwards. She died from inflimmatiorj of the 
lungs, caused ftrom a want of sufficient food. 
Witnesses were not called who could have given 
iiuportaot evidence There wa$> nt^ihibg t;^ ^buw 
any legal restraint by the mistress, and moral 
restraint would not make the prisoner responsible. 
What was called the dying statement of the girl 
,was not admissible, as it was not properly ob- 
tiiined, and its contents were not evidence 
properly admissible. 

The CouHT said they would wish to hear Mr. 
Metcalfe, who appeared on the other side, upon 
one point — namely, was the deceased under the 
dominion and restraint of the prisoner, fo as to 
be unable to disobarge herself from her oontrol ? 
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Metcalfe sftid the weak intelleet of the de- 
ceased most be taken into consideration. The 
statement of the deceased was that she wa^ ill, 
aad was lying on the bricks in the cellar, and 
saw no other person bat the prisoner, who came 
to her once a day to bring her some bread ; there 
was a tap in the cellar from which she obtained 
water. Her mistress frequently beat her with a 
cane. The girl was under such moral restaint 
from the threats used by the prisoner that she 
could not get away.* 

Mr. JusTioe Blackburn said it was extra- 
ordinary that the woman who took the girl to 
the workhouse was not called. A prosecutor 
ought to endeavour to obtain the whole truth of 
the case, and not to keep back witnesses. 

Mr. Metcalfe said he had reasons to doubt 
whether that woman would tell the truth. 

The CHiir Justiob said, if the counsel for the 
prosecution belicTed that a witness would not 
state the whole truth, then it was his duty not 
to call that witness. 

Bulwer replied. 

The Court were of opinion that the con?ictlon 
could not be sustained. The deceased was not 
in such a state that she could not hafc with- 
drawn herself from the control of her mistress. 
The ill-treatment spoken of was not sufficiently 
proximate to the death. From all that appeared 
the girl might have left at any time. — ConTiction 
quashed. — Tkmei, 



UNITED 8TATE8 REPORTS. 



Palmbb t. Mtbbs bt al. 

I\tHttergMp-~A$tifftmaUfor ben^ qfenMort, 

Wb«ii a partiMr baa absconded, tha remalniDg partnan may 
make an aMdgnmeiit fi>r the boneflt of oreditori, without 
'blf oooient. 

[Sii|»reiDa Conri-Oenenl Tann.-- Fatonary, 1866.] 

This action was brought to set aside an as- 
signment for the benefit of creditors, upon the 
ground that only two of the three partners, com- 
prising the firm, actually executed the same, 
without the assent of the third. Other points 
were raised upon the trial, but were not pre- 
sented to as on this argument. 

The defendants relied on the defence, that the 
partner who did not sign the instrument had, 
before its execution, absconded from the city. 

Upon the trial he offered to prove such ab- 
scondingy and had executed an assignment in 
Maesachnsetts, without the consent of the other 
members of the firm, and that at the time of 
making the assignment by the defendants they 
were nnable to procure the signature of said 
Johnson, the absconding partner. 

The eTidence offered was excluded, and the 
defendants excepted. 

Judgment was rendered for the plaintiff. 

Bt tbb Coubt: Inobaham, P. J. — That an 
assignment for the benefit of creditors made by 
a part of the members of the firm without the 
consent of the other member, where such part- 
ner is present, is infalid, has been settled by 
repeated adjodicatioos: (PtttH ▼. Oratr^ 6 Bos. 
128, alBrmed in Ct. of Appeals, Dee., 1866; 



Robimon t. Oreffory, Ct Appeals, Dec., 1868 r 
WelU T. JfareA ei al, Ct. Appeals, March, 1864.) 
And it is also settled that the mere absence of 
the partner from the State when the assignment 
is executed will not make the transaction Talid : 
{Robmson ▼. Gregory, ntpra.) 

The reason assigned for these decisions is, 
that such a transaction breaks up the whole 
business' of the firm, and places the property in 
the hands of the trustees, through the act of a 
portion of the members of the firm, when all 
should be consulted and hare an opportunity of 
toking part therein, and in the selection of the 
trustee. 

Etcu in a case where the transfer was for the 
purpose of paying a debt, although a majority 
of the Court susUined the transfer by one 
partner, it was seriously doubted by two of the 
Judges: {MabhtH ▼. White^ 2 Keman, 442.) 

In the present case, one partner had absconded, 
and upon the trial the defendants' counsel offered 
to prove that, prior to making the assignment, 
Johnson, the partner who did not execute the 
assignment, '* had ceased to act as a member of 
the firm, and he has absconded, and had made 
fraudulent couTeyances of the copartnership 
property, &c , and that before and at the Ume 
of making the assignment the other partners 
used diligent efforts to obtain the concurrence of 
Johnson, but were nnable to effect the same or 
baTC any communication with him.'' This eTi- 
dence was excluded as immaterial on the ob- 
jection of the plaintiff's counsel, to which the 
defendants excepted. 

The question raised by this objection is, 
whether the fact, that one of the partners has 
absconded and ceased to act as a member of the 
firm, is a sufficient excuse for the execution of 
an assignment by the other partners, so as to 
sustain such an instrument as a Talid transfer of 
the property of the firm. 

The case of WdU v. Marth, in Court of 
Appeals, March Term, 1864, aboTO referred to, 
is somewhat in point. . In that case the assign- 
ment was executed by one partner only in his 
own name, and he signed the name of the firm. 
It appeared in OTidence that the firm was Nace 
k Coe ; that Nace had taken and used the pro- 
perty of the firm and absconded, leaTing a letter 
addressed to Coe, in which, after admitting his 
conduct, he said : ** Take charge of CTery thing 
in our business — close it up speedily. I assign 
you my interest in the business of Nace k Coe." 
This letter and the absconding was held by the 
Court sufficient to authorise the execution of 
the assignment by the remaining partner, and 
the judgment in faTor of the defendant was 
affirmed. 

When one of a firm absconds, he abandons the 
business of the firm, and leaTcs the manage- 
ment of the affairs of the partnership with those 
who remain 4>ehind, and such act should, in my 
judgment, be construed as Testing in the other 
members of the firm full authority to manage 
and settle up the business. 

It is, in fact, an abandonment to them of the 
entire management and disposition of the pro- 
perty belonging to the firm, and Tests in them 
full authority to do what is necessary to pay the 
debts and wind up the concern. 
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The letter, in the case Itat referred to, was 
but an expreasion io writing of what was with- 
out it the natural conaequenoe of the abaconding 
partuer'tt uctB. 

This was held in Kemp ▼. Canby (8 Duer. p. 
1), and in Deekard ▼. Cate (6 Watte, p. 22) ; 
Kelli/ ▼. Baker (2 Hilton, 681). Where one 
partner dies, the surviTing partners ha^e the 
control and disposition of the property, and 
may make an aasigoment of the property of the 
6rm for the benefit of oreditora, without ooo- 
suiting the representatiTes of the deceased part- 
ner (8 Paige, 617). The same rule ahunld be 
applied to one who abandons the interests of 
the firm, and absconds, to afoid the creditors, 
or for any other cauae, leaving to his partner 
the control of the business. 

The evidence, I think, was admiesible, and 
the Judge erred in excluding it. A new trial 
should be granted ; coats to abide event. 

Sutherland, J., concurred.— A'l Y. TrantcripL 



GENERAL CORHESPONDENCE. 

To THE Editors or tub Law Journal. 
Insolvent Act of 1864. 

Gentlemen,— Asa great difference of opinion 
seems .to prevail in relatioo to the meaning of 
sub-sectioD 16 of section 11 of the above act, 
I beg leave to submit the matter to the con- 
sideration of the profession throughout the 
province. 

The sub-section is as follows : " The costs 
of the action to compel compulsory liquida- 
tion shall be paid by privilege as a first charge 
upon the assets of the insolvent ; and the 
costs of the judgment of confirmation of the 
discharge of the insolvent, or of the discharge, 
if obtained direct from the court, and the costs 
of winding up the estate, being first submitted 
at a meeting of creditors and afterwards taxed 
by the judge, shall also be paid therefrom." 

Some legal gentleman are of opinion, and 
one county judge has decided, that the whole 
eub-section applies to cases of compulsory 
liquidation only ; while others contend that 
part of the sub-section clearly applies to cases 
of " voluntary assignments," where the insol- 
vent has obtained a discharge from his credi- 
tors, and ftfrerwards gets a jiulgmentccmfirra- 
ing that discharge from the judge of the 
county court, and also to cases where a dis- 
charge is obtained "direct from the court," 
without any preliminary proceedings having 
been taken. 

It is a rather startling interpretation to give 
the sub-section, to hold that it applies to cases 
of " compulsory liquidation only ;" because 



the act was framed for the relief of those 
already bankrupt, rather than to provide for 
cases of future bankruptcy. And if the cosrs 
of obtaining a discharge under a voluntary 
assignment are not to be paid out of the assets 
of the insolvent in the hands of the assignee, 
how is it possible for him to reap any bei^efit 
from the act 7 He has already surrendered, 
on oath, to the assignee "all his estate and 
effects, real and personal," and it is no^ 
reasonable to suppose that the legislature in- 
tended that he shoald find his own costs in 
some way or other, after he had given up 
every thing. The disbursements range frOm 
fifty to sixty dollars, and if these are not to 
be paid out of the estate of the insolvent, then 
the act is sadly defective. It is a stumbling 
block thrown in the way of the blind, and the 
sooner it is removed the better for those who 
expected some benefit from its provisions. It 
is a matter of the utmost importance to the 
community, and to the profession, and I trust 
that the county judges throughout the country 
will indicate, in some way, the interpretation 
which each is inclined to give it. 

Solicitor. 
Cobourg, May 27, 1865. . 



To THE Editors or the Local Courts' Gazette. 

Securities by puhlic officials — Guarantee 
Societies. 

Gentlemen, — A great deal of information has 
been given on the subject of Division Courts in 
the Gazette, But there is one matter to which 
I desire to draw your attention — I mean the 
importance of having respectable men to fill 
the offices of Clerk and Bailitf-— with this 
object I suggest that an act be passed authoris- 
ing the judges to accept the bonds of some 
guarantee society, instead of the security now 
taken, which is often nothing more than a 
form imposing much annoyance and trouble 
on judges. I think this course would be the 
means of introducing a better class of men to 
oflSces of trust, and add much to the efficiency 
of the Courts. 

Yours, &c., 

A SOBSCBIBBR. 

KiNMONT, April 25, I860. 



[This is a subject which is of importance not 
only to Division Court officers, but to all public 
officials. It has already, however, been 
brought before the Government^ and a Bill is 
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in course of preparation similar to that sug- 
gested by our correspondent There is, we 
believe, a similar act in force in England. — 
Eds. L. C. G.] 



To THE Editors op the Law Journal. 

Taxation of costs — Fee to cleric for taxing 

hill on judgment in default 

Gentlemen, — Is a clerk of the County Court 
entitled to three shillings and four pence for 
taxing a bill of costs in a judgment for default 
of appearance ? It appears to me that no 
such fee can be charged in a bill of costs in a 
judgment for default of appearance, there 
being no possibility of an allocatur being 
called for in such a case. I understand an 
allocatur to mean a certified memorandum 
(for which three shillings and four pence is 
received) of the costs from the clerk of the 
Court, to be used in the event of being re- 
quired at a new trial, or for any other purpose. 

An early answer will oblige yours, Ac, 

A Member of the Profession. 



To TO* Editors op the Law Journal. . 
Taxation^Fce to elerhfor computation. 
Gentlemen, — Will you be kind enough to 
inform me, if a stamp of ene dollar for com- 
putation is required on a judgment for default 
of appearance, when there is no computation 
by the clerk, the only interest claimed by the 
plamtiff having been inserted in the special 
endorsement on the writ of summons (by con- 
sent of the defendant), and no further interest 
required to be calculated by the clerk ? 
An answer in your next issue will oblige 

A Member of the Profession. 



prVe insert the above, but have no space in 
this number for comments. — Eds. L. J.] 



MONTHLY REPERTORY. 

COMMON LAW. 

C. I*. Jan. 27. 

Evans v. Wright and Another. 
Interpleader — Whm granted — Tenont right — Dit- 
pate a» to who i* tenant. 
E. hired a farm, and his tjoo resided on and 
managed it, paying rent, and taking receipts in 
bis own name. The defeudnnU gave the son 
notice to quit, and a valuation of tenant-right 
was made by valuers appointed by the defendants 
and the son. The father gave the defendants 



notice not to pay the amoant of the valuation to 
any one but himself; and the son having com- 
menced an action, to recover the amount of the 
valuation, the defendants applied for an inter- 
pleader order. 

Ueldy that this was a case for interpleader, and 
that if the father was dissatisfied with the valua- 
tion, he might apply to the court for relief. (13 
W. R. 468.; 



CHANCERY. 

L. J. Jan. 81 ; Feb. 14, 28. 

Jopp V. Wood. 

Domicile acquired and original — Infant — Scotch 
merchant resident in India — Service under for- 
eign government, 

A Scotchman went out to India in 1805, and 
died there in 1830, having returned to Scotland 
only once, for a Hhort vivit. in 18* 9. During the 
whole of his residence in India he was employed 
in trade. There was no evidence of an intention 
to return to Scotland before 1814, but from that 
date there was abundant evidence of a desire and 
intention to return. 

Held, that his Scotch domicil of origin was 
never lost. 

Domicil can be changed only <* animo et facto" 
'and long and continuous residence in a foreign 
country, other than that which is atlrihutable to 
employment in the service of the government of 
the country, though possibly decibive as to the 
factum, is merely equivocal as to the animut of 
the propoaitut. 

The animui requisite to effect a change of 
domicil consist^! in an intention to abandon the 
domicil of origin. 

The oases as to servants of the East India 
Company are exceptions to the general rule, and 
their principle will not be extended. 

Per TuaNSR, L. J. — No presumption of intcn^ 
tion to change a domicil can be rained from resi- 
dence during the infancy of the propositus, (13 
W. R. 481.) 



M. R. 



Feb. 8, 10, 18, 15. 
Davibs v. Ottt. 
Death of witness before affidavit filed.. \ 
Where a witness, who has sworn an affidavit, 
dies before it is filed, the court will receive the 
evidence, making allowance for the circumstance 
that there has been no opportunity of cross- 
examination. (18 W. R. 484.) 



M. R. 



Wentworth v. Lloyd. 



March 2. 



Taxation of costs — Commission to examine wit- 
nesses abroad. . 
The costs incurred in a colony, under a com- 
mission to exaiuiae witnesses, mu»t be taxed in 
England upon the fcale which would be allowed 
in the colony, and the taxing masfter, in ca»e of 
difficulty, ought to refer to the colony for infor- 
mation, but not to send the bill of dosts there for 
taxation. (13 W. R. 48d.) 
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V. C. K. Feb. 28. 

London Monbtabt Adyanob, &o., Compakt ▼. 

Brown. 

PraeUci — Form of decree — BUI for a Ugul mort' 
gaffe — D^eit of deedt. 
Where there is a mortgage bjr deposit of deeds, 
and the memorandum states an agreement to 
execute a legal ^lortgage, a decree on a bill to 
enforce the security will not direct a sale, bat 
foreclosure ; but if there is no memorandum, a 
sale will be directed. (18 W. B. 490.) 

V. C. W. Jan. 80 ; Feb. 18 ; March 8. 

KiRKWOOD T. Thompson. 

Mortgage — Redemption — Power of eale^Purekaee 
by eeeond mortgagee — Trustee for eale. 

A second mortgagee may, in the absence of 
fraud, purchase the mortgaged property, on the 
best terms he can, when it is oflfered for sale by 
a prior mortgagee, under a poii%r of sale. 

Such a purchase is not affected by the circum- 
stance that the second mortgagee has taken bis 
security in the form of a trust for sale, or by the 
circumstance that the second mortgagee was in 
possession at the time of the sale. (18 W.B. 495.) 



M. B. 



March 28, 27. 

MORTIMRR V. BbLL. 

Vendor and purehaeer — Sale by auction — Puffing, 
A sUle by auction is not rendered Toid in equity 

by the fact that a puffer was employed— not to 

screw up the price but only to prerent a sale at 

an under Talue. 

It makes no difference that the defendant was 

the only bond fide bidder, and that all the ten 

biddings pretious to his were fictitious. 
SembUt unless a sale is expressed to be without 

reserTC, it is implied that there will be a reserved 

price or bidding. (18 W. B. 669.) 



PROBATE. 

In rb Bnqlish. 

The intention of a testator that a duly executed 
paper writing should operate as a will, may be 
proved by parol evidence. (18 W. B. 508.) 

Cropts ▼. Crofts. 
Both the attesting witnesses to a will having 
given evidence against its duo execution,' the 
court held the presumption omnia rite eeee acta, to 
be rebutted, although the will appeared on the 
face of it to be duly executed, and the attesta- 
tion clause was complete and formal (18 W.B. 
626 ) 

INSOLVENTS. 

{GtuetUd March 11, 18^.) 

Jobn Stttltnd. .. Bnntfot^ 

BaTid UnkUtw — Mitchell. 

Dttotel H«nner Montrwd. 

Samuel Morninntar Bertie. 

Qaorge 8. Mornfngttar BarUa. 

Levi Morniagitar Bertie. 



Beojamtn Allan .................. 

Alfred Ptehar 

- Oharlee Pii«a OutMion .......... 

William WUatm « 

Wmiam Mickla 

Harrieon C. Bettai , 

John AUea 

H.N. Que 

Jamea Matehet .». ... ... . 

Riobard DiekaoQ 

William Beaoatt 

Prederiek Rumball...... 

HeniT 0. Kaya 

J. J. Manball 

U.C.Lea-. 

Jamea Charlton.. 

John 8harpe....„..^...... 

Henry Powlda 

Norbert Goderra 

William Gordon 

Templeton Brown 

Chaa. De^ardina ................... 

A, Couture 

Andrew Wallaoe 

Robert Park 



.. Owen Sound. 
,. Barnia. 

. Tp. Haldimand. 
. Port Hope. 
.. Meaford. 
. Brighton. 
. Tp.BrodL 
. Hamilton. 
. Tp. Nottawanga. 
. Pembroke. 
. Port Hope. 
> Clinton. 
. Guelph. 
. MonntForert. 
■ Stratford. 
MontraaL 



. Aiiphodel. 
. Montreal. 

MlllbTook. 
, Peterboro^. 
. Quebec. 
. Quebec 
. Ooderich. 

Goderleb. 



{Oeuettei, ISA Mar^h, 1886 ) 

John SnlllTan Seymonr. 

^eia W. Heather Peterborongh. 

Hector McLean Tp. Mariposa. 

Hugh McLean..... Tp. Mariposa. 

Archibald McLean Tp. Maripoea 

Thomas Qerrin Jnn Mt Vernon. 

T. R, Conaena „ MerrickvUle 

Maglolre Morriaaatto Quebec 

A.Tonag A Son Samia. 

John Darid fee — Btratibrd. 

Beay Bechtel, Jun Tp. Watarloo. 

Robert Jonea Guelph. 

George Trock Morehoufa 8L John. 



J. Bte D'Aooat 

William Browne 

J. W. Stone 

Gilea Stone 

WiUiam Darley PoUard 

Robert Sanderaon 

Joel Carpenter 

Lachlln MoQuarrie 

W. A. McPheraon ...... 

Jamea Hiekey 

Adolphna Bourne 

Peter Joeeph GUhauaen .., 



St Polyoarpe. 

Ottawa. 

Burleigh. 

Burleigh. 

Meaford. 

Hamilton. 

London. 

Brampton. 

Richmond, C.E. 

Klngaton. 

MontreaL 

OtUwa. 



John Carmody Ottawa. 

5°*?i®Sr ^'"•y - Tp Hortmi. 

David W. Wartman Selby. 

George L. Robeon Tp. Beach. 

WUliam Bro^an Ayp/^ 



APPOINTMENTS TO OFFICE. 



NOTARIES PDBUC. 

HUGH McKAT, of Delta, Esquir^ to be a Notary Public 
in Upper Canada. (Gasetted May 6, 1866.) 

PRKDKRICKWILUAMOLLARD,offiroekTllla»Eaquira. 
to l» a Notary PubUo in Upper Canada. (Gasetted May 13, 
laoo.) 

THOMaS M. FAIRBAIRNE, of Peterborough, BrquiraL 
(^tSl-M^a^^.l^sS.; ''"'^ ^"*^"" ^ ^^"-^ '''^ 

»i9?? CRAWFORD, of Vienna, Epquira, to ben Notary 
PubUo In Upper Canada (Gazetted May 27, 1865.) 

CORONERS. 

ARTHUR MOBBRLY, Eaouira, M.D., Aaaodato Coroner, 
County of Sfaneoa. (Gaiettod May 27, 1865.) 

STpHBN F SMITH, Eaquire, M.D., Amodato Coronar, 
County of Partb. (GaaettedMny 27. 1865.) 

WILLIAM HAWKINS VARDON, Ewiulra, MJ).. Jumt>- 
date Coroner, CoiAity of Waterloo. (Qaietted May 27, 1S65.) 



TO CORRESPONDENTS. 

•* SoucreoR"— « A SuBaowBia"— " A Ummkol of tbx Pro- 
naaoM"—" A Mbhue or vn Pnomsioii"— under ^Qaoexvl 
Corraapondanoe." 

# 
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DIARY FOR JULY. 



1. Bat .... Long Vacfttlon oom. last day for Go. C. to equal- 

^ BUN .. Stni Smniav after IVMXy. [Boll of Lne 'Haa. 

8. Hon ... Ooonty Ct. and SorroR. Ct. Torm beg. Heir and 

[ Dovine Sitting* onmmeooe. 

8. Sat .... Connty Oonrt and Surmg. Ot Term ends. 

9. SUM ... Uh Sunday afUr Midtf 

14. rrid.„. Latt da j fbr Jndget of Go. Cta. to make return of 

15. SUN ... bth Sunday afltr Trinity. [Appeals flrom Aii»t 
18. Tims... Heir and DotImo stttingfl ana. 

23. SUN .. 6iA Swday afUr Trinity. 
2S. Tnee ... SL Jawus. 

80. SUN... 7th Sunday after Trinity. 

81. Hon ... Lart day for Oo. Clk. to eeHlty Oonnty Bata to 

[MnnicipaUtlea in Goanty 



NOTICE. 

Owing to the very targe demand for the Law Journal and 
Local Gonrta* Oaiatta, tubeertben net deetrlng te take both 
puUieationt or* paniiadarly refuefled at onee to return the 
back numben ^ that mm for tohieh they do not with to 
subeeribe. 



^Iptr Canah f alB |ournaL 



JULY, 1866. 



HORSE RACING. 

In these days of horse-racing extraordinary, 
when a French horse has had the unparallel- 
ed audacity to walk into England and quietly 
win the Derby, and so "achieve a victory 
greater than Waterloo," it may not be amis^ 
to give a brief sketch of the laws affecting 
horse racing, as they at present exist 

Under the Common Law wagers are said to 
be valid, but they are illegal if contrary to 
public policy or public morality, and so many 
kinds of games and wagers are illegal at the 
Common Law: {Wood v. Elliott, 8 T. R. 693; 
Cousins V. Nantes, 8 Taunt 622 ; Hussey v. 
Cv/ihetty 8 Camp. 168 ; Dalby v. Indian Moses, 
15 C. 6. 865.) Several old statutes were pas- 
sed in England for the purpose of preventing 
excessive and deceitful gaming, the principal 
•of which are 16 Car. 2, cap. 7, and 9 Anne, 
cap. 14. The latter of these (sec. 2) makes 
illegal any bet on any game, including horse 
racing, amounting in the whole at any one 
time or sitting, to the sum or value of ten 
pounds, and the loser of such a bet, if he has 
paid over money under it, may recover the 
same back by action. 

The preamble to 18 Geo. II., cap. 19, is 
worthy of notice; it recites that "Whereas 



the great number of horse races for small 
plates, prizes, or sums of money, have con- 
tributed very much to the encouragement of 
idleness, to the impoverishment of many of 
the meaner sorts of the subject^ of this king- 
dom, and the breed of strong and useful 
horses hath been much prejudiced thereby," 
and "for remedy thereof" it enacts that no 
person shall enter, start or run any horse, 
&c, unless it be the hondjide property of the 
person so entering it, and that no person shall 
enter, &c, more than one horse, &c, for the 
same plate or prize. Section 2 of the same 
statute provides that no plate or sum of 
money shall be run for which is under the 
value of fifty pounds. And by section 5 
horse races within the protection of the sta- 
tute were limited to races taking place on 
Newmarket Heath and Black Hambleton. 

The remedy supplied by this statute appears 
to have been effectual, and that more speedily 
than could have been anticipated, for we find 
section 11 of 18 Geo. IL, cap. 84, reciting 
that ^' the thirteen royal plates of one hundred 
guineas each, annually run for, and the high 
prices given for horses of strength and size, 
are sufficient to encourage breeders to raise 
their catUe to the utmost size and strength 
possible," it therefore takes away entirely the 
restriction as to locality of the race — permit- 
ting it to be run in "any place,^* which words 
have been interpreted not to refer exclusively 
to regular courses or established places for 
racing: (Evans v. Pratt, 8 M. ^ G. 769.) 

It will therefore be seen from these statutes, 
as explained by various decisions, that where 
the wager or bet exceeds ten pounds it is 
immaterial to consider whether the race is 
legal or not, for such excess renders the bet 
illegal ; and so, if the race be for fifty pounds 
or upwards, but the bet exceeds ten pounds, 
it is illegal. 

There are several cases in our own courts 
in which races were declared to be illegal, and 
Where the money deposited with stakeholders 
was recovered back. 

Sheldon v. Law, 8 0. S. 85, is the leading 
case, and is thus summed up by Macaulay, J.: 

" 1. If it was a wager on a horse race, and 
not a match, it was void, because there was 
no match for £60, and the race being conse- 
quentiy illegal, all bets thereon were void. 

" 2. If the bet in question constituted the 
match, then.it was void, because the partiea 



170— Vol. L, N. S.] 



LAW JOURNAL. 



[July, 1866. 



HoRSB Racino. 



did not own the horses, ftnd it was in direct 
contravention of the 18th Geo. IL 

" 8. If not the match, but a wager upon a 
match, it would seem Toid, as exceeding £10, 
under 9 Anne^ ch. 14, although at Common 
Law all wagers were legaL^* 

This case was followed in Andenan t. Gal- 
hraith, 16 U. C. Q. B. 67, Battertby r. Odell, 
28 U. 0. Q. B. 482, and other cases to the 
same effect 

It may be mentioned that in England the 
provisions of the 18 Geo. IL cap. 19, so far as 
relates to the subject of horse-racing, have 
been repealed by the 8 A; 4 Via cap. 6 ; while 
the provisions of the 18 Geo. IL cap. 84^ so 
far as they relate exclusively to horse-racing, 
are apparently not affected by the consolidated 
act respecting games and wagers, 8 ft 9 Vic 
capw 109. 

Thus it has been held in England, since the 
repeal of the 18 Geo. IL cap. 19, that a horse- 
race for money given by third persons by way 
of prise, is not illegal {AppUgarth v. CalUy^ 
10 M. k W, 728), and that a steeple chase for 
£60 or upwards is a lawful race, under the 18 
Geo. II. cap. 84 (Etans v. Pratt, 4 Scott, N. R. 
878). But where to debt for money had and" 
received, the defendant pleaded that a certain 
race was about to be run, and that an illegal 
game called a lottery was set up by the defen- 
dant for certain subscribers of £1 each, in the 
whole amounting to £166, to be paid to defen- 
dant under regulations which were in sub- 
stance as follows : that the subscriber whose 
name should Ixf drawn out of a box, next after 
the name of the horse which should be placed 
first in the race, should be entitled to receive 
firom the defendant £100 ; and the plea then 
alleged that the subscriptions were paid by 
plaintiff and others to defendant, and that, 
plaintiff, under the regulations, became enti- 
tled to £100, it was held that the plea dis- 
closed a transaction within the meaning of the 
English lottery acts, 10 A 11 Wm. IIL cap. 17, 
and 42 Geo. IIL cap. 19 [Allpart v. Nutt^ 1 
C. B. 974). 

Where a steeple chase was run according to 
certiun rules and conditions, one of which was, 
" All disputes to be settled by the stewards, 
whose decision shall be final, and all objections 
to be made before starting," and among the 
horses which ran was a horse of the plaintiff 
and a mare of the defendant, and the latter 
having been declared winner was protested 



against as disqualified on the ground that 
during the race her rider had crossed the rider 
of another horse, which point was referred to 
the stewards, who by three against one decided 
against defendant's mare, it was held that the 
decision was not rendered void by the fact 
that one of the stewards who gave judgment 
against defendant's mare was interested in the 
result by having betted against her (EJIU t. 
£r<|/f#r, 4 Jur. N. S. 1026$ 8 H. & N. 76«). 
So where two out of three of the stewards, 
not being togedier at the time, signed their 
decision in favor of a horse, fit>m whidi the 
tUrd steward dissented, the decision was held 
binding on all parties concerned (Par^. Ftn- 
teringham, 6 Jur. N. S. 787; £1. t El. 894). 
Although the judges of a horse r ce have 
power to decide finally who is entitled to the 
stakes as winner, such power does not accrue 
to them until the race has been actaally run 
(Carr v. Martinion, 6 Jur. N. S. 788; EL ft 
EL 466). The mere walking over the course 
does not therefore entitle the party present in 
default of the other to a decision in his &vor 
(/J.) 

The proprietor of a race course is not res- 
ponsible for the purse run for, unless upon 
clear proof of an express undertaking to that 
effect (Gates v. Tinning, 8 U. C. Q. B. 295). 
If the express undertaking be proved, he would 
clearly be liable {lb. 6 U. C. Q. B. 640). The 
winner has no right to recover Itack his en- 
trance money because the purse has not been 
paid over to him (Ih, 8 U. C. Q. B. 296). 

It may be interesting to the owners of 
trotting horses to know that trotting matches, 
even though taking place on ice instead of the 
orthodox ''turf," and in harness, are legal 
*' horse races" within the statute, a horse 
race having been defined to be matching the 
speed of one horse against another. Maeaulayy 
C. /., "could not find," however startling 
such a sight would have appeared to an Eng- 
lish jockey of the old school, " that a race 
between two horses driven in sleighs on the 
ice is not a horse race just as much as it 
would be if the two riders had ridden upon 
the horses, either in saddles or bareback over 
the same course:" (Fulton v. JameSy 6 U. C. 
C. P. 182.) 

Law reports, generally so dry, at all events 
to the uninitiated, occasionally afford amuse- 
ment as well as instruction ; and the case of 
WiUon V. Cutten, 7 U. 0. 0. P. 476, wsa a 
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** smart thing,'* even in horse-racing, although 
the ingenuity of the perpetrator was very pro- 
perly unsuccessful A match was made by 
the owner^of two horses, on the following 
terms, namely, that *' Butcher" was to dis- 
tance ** Warrior" three times out of five, in 
mile heats. Two heats were run, in the first 
of which Butcher did distance Warrior, but 
in the second Warrior distanced Butcher. 
Upon this, his owner contended that he* had 
won the race, as, according to the rules of 
racing, a distanced horse could not run again. 
It was held, however, that this rule did not 
apply in such a case, and that the race was 
not won ; and that, as there had been in fitct 
no race, the plaintiff was only entitled to reco- 
Ter the amount he had deposited with the 
stakeholder. 



OTHER GAMES. 



The question whether or not cock-fights are 
illegal, appears to be still undecided (Mctrtin 
V. Jlewson, 10 Ex. 787 ; 1 Jur. N. S, 214; 24 
L. J. Ex. 147). A foot-race has been held to 
be " a lawful game, sport or pastime," under 
the proviso to sea 18 of 8 A 9 Vic cap. 109 
{Batty V. Marriatt, 5 G. B. 818). But where 
a number of persons assembled together on a 
public highway, to enjoy a diversion called a 
'*stag hunt," which consisted in one of the 
number representing a stag, and the others 
ohasing him, this w.as held to be gaming under 
the meaning of section 72 of the English 
statute 5 A 6 Wm. IV. cap. 50, agamst gaming 
{Pappin V. Maynard^ 9 L. T. N. S. 827). 
Half-pence used for pitch-and>to8S are held not 
to be instnfments of gaming within the 6 Geo. 
IV. cap. 83, sec 4 ( Watson v. Martin, 11 L. T. 
N. S. 872). The game of dominos is not in 
itself illegal, and playing at dominos does 
not necessarily amount to gaming, within the 
meaning of the statute {Beg, r Ashton, 1 EL 
k B. 286). 

VACATION. 

We are glad to see that some enterprising 
young* gentleman has taken the trouble to 
procure the signatures of the bulk of the pro- 
fession in Toronto to a compact to close their 
offices at the hour of three o*clock during the 
long vacation. "All work and no play makes 
Jack a dull' boy" is an old saying, and per- 



haps the one acted upon by our young friends 
in this matter. It would be well, however, 
to remember that there is a converse of this 
proverb, which is much more generally true 
than the other. There never yet was a lawyer 
who made his mark in the world who was not 
an industrious and attentive student. 

We notice in one of our exchanges that the 
profession in Ireland have gone a step further, 
for we find the Attorneys' and Solicitors* So> 
ciety lately adopted a resolution approving ef 
the principle, of granting a half holiday oa 
Saturdays to clerks in solicitors' offices. Thi» 
might also, with advantage, be done in this 
country, provided always^ that those con- 
cerned would make up the difference by 
steadier application during the week. Only 
those who work hard can enjoy a holiday. 



JUDGMENTS. 



Q VEEN'S BENCH. 

Present: Dkapib, C. J. ; MoRRieoR, J. 

lloiidaj,Jim0l2,1866. 

BaU V. Sprung. — Appeal from the United 
Coaiitie« of Uoroa and firaee allowed. 

Rolnn9<m v. Waddell. — Appeal Arom the United 
Conntiee of NorUiamberland and Durham dii- 
missed with costs. 

BazliH V. Ball — Rule absolnte to enter ver- 
dict for plaintiff, pursnaot to leafe reserTod. 

Maefarlane v. Ryan. — A plea of accord, with- 
out averment of aooeptance in satUfaction, held 
bad. Judgment for plaiotifr on demurrer. Leave 
to apply within a month to a judge in Chambers, 
to amend. « 

BamiUon v. Shanly. — Speotal ease. Judgment 
of nonsuit to be entered. 

Taylor v. Boh tt al. — Appeal dismissed with 
oosts. 

Maedonald v. MaedonM et al. — Rule abeolnte 
to enter noDsuit 

K^rr V. i?raii/on.«-Rnle absolute to enter non- 
suit. 

Jiilli V. Brent, — Rule absolute to enter nonsuit. 

Go9tage >. Canada Land Aa$oeiation. — Rule 
absolute for alloifance of bond for appeal. 

Beath ▼. Ptntiand. — Appeal Arom the United 
Counties of Northumberland and Durham. R\ile 
absolute to strike out the appeal, on the ground 
that bond for appeal defeotive. 

MeDermott v. TforJtmafi.— Judgment for plainr- 
tiff on demurrer, with leave to apply to a judge 
to amend within one week. 

The Queen v. The Toronto Street Railway C«i»- 
pany — Rule discharged ; conviction nffiimed* 

Craig v. Corcoran. — Rule absolute for new 
trial. Costs to abide the event 
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Bum9 ▼. Me Adam. — Rule absolute to set aside 
nonsuit and enter Terdict for plaintiif. 

Owynne t. Orand Trunk Railway Co. — Rale 
discliarged, without costs. 

Shiblty ▼. Corbett. — Rule discharged. 

Oliphant ▼. LealU, — Rale absolute for new trial 
without costs. 

Melntoih r, 7)fhurtt. — Rale discharged. 

Dougall t. TFi^on.— Rule absolute for new 
trial OQ payment of costs by defendant's attorney 
within one month ; otherwise, rule to be dis- 
charged. 

Stewart ▼. Lome, — Rule discharged. 

Pickard ▼. Wixon, — Rale absolute to enter 
'nonsuit. 

JVu Quten t. i9miM.— Rule disohsrged. 

Bank of Montreal ▼. Reynolds. — Rule absolnte 
to amend pleas and for new i^ial ; costs to abide 
the event. 

In the matter of Coe and the Corporation of 
the Townehyf of Pickering. — Rule absolute to re- 
scind by-law, with costs. 

(The Queen ▼. Me Lead, — Rule nm. 

Leach T. ZeacA.— Postea to plaintiff. 

BiUurdaj, Jon* 17, IMS. 

Gamble T. Great Western Railway Co. — Special 
•case. Judgment for plaintiff; Morrison, J., dis- 
•senting. 

JPark T. Parib. —Rule discharged. 

'Herbert qui tam t. DowswelL — Rule absolute 
Ho enter verdict for plaintiff for $100, on first 
< count. 

Vidal T. Bank of UpperCanada. — Rule absolute 
for new trial, on payment of costs within a month. 



COMMON PLEAS. 

Present : Richards, C. J. ; Adam Wilson, J. ; 
John Wiljon, J. 

MoDdaj, JmM 12» 18«. 

Hatch T. The Queen. — Appeal struck out 

Moore t. The Corporation of the Township of 
Jforth GwiUimbury. — Held, that municipal oorpo* 
rations, unlike corporations created for the pur- 
pose of lending money, are not restricted as to 
•the account of interest they may receive and take 
for the loan of money. — Appeal from County 
•Court of York and Peel allowed, and rale abso- 
lute for new trial without costs. 

-Grace t. Thomas. — Appeal from the Coanty 

€oart of Huron and Bruce allowed without costs, 

and rule absolute 'for new. trial in court below 

upon payment of costs. (See report of case in 

IL. C. G. 12.) 

Fo^rdrinier t. Hartford Insurance Company, 
— Rale discharged. Leave Ur appeal refused. 

Russeli V. Fraser. — Held, that a memorial to a 
deed executed by grantor, the memorial being 
thirty years eld, was good evidence of the exis- 
tence of the deed, so as, after evidence of search^ 
to admit of secondary evidence of the deed. 



Fisher t. Berry, — Rale nisi to issue. 

Moore v. Boyd. — Rule nut refused. 

Dickson ▼. Grimshawe, — Rule nisi granted. 

Scott ▼. Millar. — Rule nisi refused. 

The Queen v. Finkle, — Rule nisi reftsed. 

Crooks ▼. Dickson, — Rule flirt refused. 

Selby v. Robinson, — Rule absolute to reduce 
verdict to $198;' as to the rest, discharged with- 
out costs. 

Campion v. WiUouyhby. — Rule absolute for » 
new tual : costs to abide the event. 

Bettes V. Farewell. — Rule discharged. 

Youny v. Fluke. — Rule absolute for new ttiml 
without coots. 

McJiiell V. K'Uher, — Appeal from Frontenao 
dismissed with costs. 

Robinson v. Shields. — Rufe absolute discharged, 
dpen plaintiff consenting to reduce verdict by 
$28. R. A. Harrison, for ylaintiff, accordingly 
consented, and so rule discharged with costs. 

Bagley qui tam v. Curtis, — Judgment for plain- 
tiff on demurrer. 

Bank of Upper Canada v. Ockerman, — Judg- 
ment for defendant on demurrer to plea. 

Miller v. 7*Aofii/»<on.-^Rule absolute for a new 
trial without costs. 

Hogy T. Rogers. — Appeal fh)m the decision of 
the County Judge of the coanty of Qrey. Held, 
that school trustees may, as often as necessary, 
make assessments for school purposes. Appeal 
allowed without costs, and judgment to be en- 
tered for defendant in court below. 

Kerr y. Kerwan, — Rule discharged. 



Sutnrdaj, Jan« 17, 18«. 

Davit V. The K. B, Marine Insurance Co, — 
Judgment /or defendants on demurrer, in accor- 
dance with decision in Queen's Bench, with leave 
to appeal. 

Bank of Toronto ▼. ifeZ>oii^al/.— Rule dis- 
charged. Leave to appeal refused. 

Ingalls v. Reed. — Rule absolute for new trial 
without costs. 

Bank of Montreal v. i9co<^— Leave to plaintiffs 
to withdrfvw demurrer on payment of costs, and 
leave to defendants to amend without costs. 

Moffatt V. Grand Trunk Railway Company, — 
New trial on payment of costs by defendants, 
unless plaintiffs consent to reduce verdict to 
$100; but if defendanto decline to. take new 
trial, and plaintiff to reduce verdict, then rule 
to be discharged with costs. 

Farewell v. Grand Trunk Railway Company. — 
Judgment fur defendants on demurrer to second 
plea to first count, and for plaintiff on demurrer 
to second plea to second and third counts ; defen- 
dants to be allowed to amend their second 'plea 
to second and third counts without costs. 

Vidal Y. Bank of Upper Canada.— Rule abso- 
lute for new trial on payment of costs within a 
mouthy 

King j, McDonald. — Rule absolute to enter 
niv suit 
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SELECTIONS. 



THE CAPITAL PUNISHMENT WITHIN 
GAOLS BILL. 

The ezoitement which wan caysed by the 
praepeot of the penal death inflicted in London 
in November last, and which broke out before 
the scaffold en the morning of the execution 
in rioting and robbery, has provoked an at- 
tempt at remedial legislation, while the com- 
mission on capital punishment is deliberating. 
To judge the scene of November by its out- 
ward appearance, it was on one side the 
rabble in fierce enjoyment of paneum, or 
rather baechum, et cireenseSt and on the other 
the laquearius of the law, exhibiting his skill 
in entangling a malefactor. It required, there- 
fore, only a moderate amount of humanity, 
and a still smaller share of philosophy and 
prudence, to rush to the conclusion that be- 
cause hanging a man outside the prison walls 
was attended by a throng in brutal disorder, 
there ought instead to be an orderly official 
ceremony inside the prison. It was natural . 
for some membex'to take parliamentary time 
by the forelock, and within the first fortnight 
or so of the session to propose that the Legis- 
lature should declare the expediency of all 
capital punishment being carried into efibct* 
within gaols. Such is the 'pfoambte of Mr. 
Hibbert's bill, which awaits th^ question of 
its second reading to be put after the Easter 
recess. But, as Sir George Grey informed the 
House that publicity in giving effect to the 
extreme sentence of the law is one of the. 
matters under consideration by the commis- 
sioners, we agree with the <;ourse advised by 
him, that before Parliament gives an opinion 
on this subject it had better be furnished with 
the fruit of the commissioners' inquiry. 

Even under the recollection of all that re- 
cently took place at the Old Bailey, and with 
the sickening thought that it may be repeated 
ai^ain and again before this time next year 
with any degree of intensity, according to the 
eiroomstances of future murders, well worked 
by the press, patience in legislation is the 
more commendable, because publicity of pun- 
ishment, as a principle, has hitherto received 
but little elucidation or discussion. Jurists 
have treated of punishment itself, in its re- 
formatory and deterrent effects, as they result 
from a greater or less degree of severity in 
the exaction, or of cruelty in the nature, of 
the penalty. A large part of the argument 
on punishment has thus been directed to the 
question of softening or hardening the hearts^ 
of the criminal part of society, or of gaining 
or losing sympathy with the law. But the 
proposition whether, assuming that a partio* 
ular punishment — such as flogging for violent 
theft from the person, or hanging for murder 
— is proper in kind, the lash or the gibbeb 
should be used before the eyes of men, oi^the 
catastrophe should be removed from their 
presence, like the bloody decrees of fate from 



the Greek tragic stage, has not been examin- 
ed bv writers on jurisprudence. Various 
comriittees have sat on the criminal law from 
1819, when it was requisite to consider 
whether capital felonies should continue to 
include those of above twenty barbarous sta- 
tutes, such as I Philip and Mary, directed 
against Egyptians remaining within the king- 
dom one month, and others of George the 
Second's reign, against injury of Westminster- 
bridge, and sending threatening letters ; and 
reports have been made on the ill results of . 
excessive and indiscriminate vindication of 
the rights of person and property. But the- 
existing commission is the first body which 
has been appointed to inquire into the princi- 
ple which we have mention'ed, as part of the . 
system of capital puuishment. Men have at 
present only the book of experience to which • 
they can refer. But it is a book to be read 
cautiously on this occaeion ; for the very cir- 
cumstance that certain punishments, which 
in former times used to be public, have now 
become private, might raise an argument that 
the tendency of civilisation is towards the 
principle of privacy ; whereas we shall see 
that the consequenses which have resulted^ 
from the change furnish an argument at least 
as stroifjt; in favour of publicity. 

Experience, if regard be had to broad facts 
in the history of punishment, .would appear 
to sanction the withdrawal of executions from 
the public gaae. It is only necessary to men- 
tion some of the old modes, such as flogging 
a culprit drawn at the tail of a cart through- 
the public streets, or setting him in the pillory 
to be insulted and pelted by those among the 
crowd who might be jealous above others of 
any offence against the majesty of the law. 
By the statute of the pillory of the 51 Hen. III. 
that engine was appointed for bakers, fore- 
stallers,. and those who used false weights,, 
perjury, and furgepy. Lords of leets were to 
have a pillory, or otherwise it would be a 
caase of forfeiture : under the like penalty, 
too, they were to have- a tumbrell for scolds 
and unq^iiet women. The corruption of the 
tombreli's other name-^the cocking stool, 
that is, scold's etool — into ducking stool, 
affords a further proof of the difference be- 
tween later and former tim«B, in the open 
display of punishment, for> iM)cording to Coke, 
3 Inst., the^ scold, after her penance on the 
tumbrell, was *' sowsed in the water.'' It is 
true that there is no privately inflicted punish- 
ment, at least in gaol, corresponding with 
the tumbrell or the ducking for a scold ; but 
the treadmill and the crank, or other hard la- 
bour within the walls, may be fairly taken ms 
modern substitutes for the pillory and the 
stocks. Flogging has been actually changed 
from, a public into a private infliction. More 
germane to the matter of public hanging is* 
the abolition — a generation or two ago— of 
I the condemned man's procession from New- 
I gate to Tyburn.* When his last journey on 

I • lb* Uft •zeentlon at Tybnro wm la November, 1788:. 
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earth was shortened to a few steps to the plat- 
form raised above the debtors' door, Monday, 
being market day at Smithfleld, was rof^arded 
as the fittest for the sight. The market has 
gone elsewhere, bat still Monday morning 
was the idlest of the six with the class of 
spectators at Newgate, and continued to be 
the day for carrying out the sentence of death, 
until it was lately altered, we believe, or in- 
tended to be altered to a quieter day— Tuesday. 
It is even proposed in the common council to 
pocure the removal of these scenes altogether 
•from the present central populous spot The 
duration, too, of the spectacle has been much 
shortened. There are now no last farewells 
between culprits and their friends recognised 
by them in the c(owd, no dying speeches, 
either defiant or admonitory. The verv strug- 
gles of the dying man are partly hidden by 
the machinery. 

In view of these it is impossible to deny the 
tendency of the people of this country for 
•centuries past in the direction of privacy in 
punishment for crime. But some of the facts 
involved in this experience also show indis- 
putably that publicity would have been a 
shield against much inhumanity. In 1861/ 
we were among the first to call public atten- 
tion to some cases of flogging in prison, the 
•exposure of which drew down the indignation 
of the community, and led to the passing of 
•the Juvenile Offenders Act of the next session, 
•c. 18. A boy of ei^ht, we showed, received 
twenty-four lashes with the birch in prison. 
Two boys of nine were cut with fifteen lashes, 
not'of the birch but of the cat. Children of 
ten had forty-eight lashes with the birch. A 
boy of eleven had twenty and fourteen lashes 
with the cat A child of eight, eight lashes 
with the cat It is sufficient to say that if 
such deeds had been attempted in the market 
place, the public would have forcibly prevent- 
ed them. But the truth is that if flogging 
were publicly administered, such monstrous 
sentences never would have been passed at all. 
On this point some curious testimony was un- 
wittingly furnished by Sir George Grey in the 
House on the 4th of this month. Respecting 
the flogging of boys by the .police unaer the 
10 & 11 Vict. c. 82; he said that in 1847 the 
question arose concerning the proper mode of 
carrying out the sentence of whipping boys, 
and it*was deemed advisable that police con- 
-etables should not administer a whipping un- 
less under proper supervision. This was to 
prevent abuse. Sir Thomas Ilenrv had assu- 
red him that the cries of the lads drew about 
the doors of the police offices a crowd, and 
th^t, ineoBsequenoe, it was deemed advisable, 
in the metropolis, to refrain from sentencing 
boys to be flogged. Recently, Sir George 
added, the sense of the House had recoiled 
from a sentence of twelve lashes being inflict- 
ed on a boy of six years of age ; and in 
another case, where « boy of ten years of age 
was being whipped, the surgeon who was 
present ordered the whipping to be stopped. 



" Unless due precautions are taken," said Sir 
George, *' the law will break down." Such is 
private punishment, and such the influence 
of the publicity even of a boy's screams. 

Public hanging is now carried out by the 
officers in the most merciful manner. If, 
through any mismanagement, there is the 
slighest increase of the criminal's sufferings, 
there are cries of anger and pity from 'the 
people. So great is the gentleness of demea- 
nour and regard shown towards him in his 
last hours, that it is difficult to think of him 
otherwise than as an object of consideration, 
or to imagine that he could meet with other 
treatment were be put to death privately. 
But may not this very absence of distrust be 
the result of the check continually put by 
public observation on these official acts of the 
sheriff and his servants ? We leave the qoes- 
tion to the commissioners, not ourselves pre- 
judging it 

Another question may be briefly asked. Ik 
is one of principle : Can any punishment, not 
being one of seclusion, be pn)per which is 
not flt for the public T Supplementary to this 
question, are the inquiries whether a man's 
laMt solemn moments and dying agony of 
spirit are a fit exhibition for a street multi- 
tude — fit, either as regards himself, or as re- 
gardd the multitude itself. On the part of 
the multitude the attendance is voluntary ; on 
his it is*not As to him, then, justice imper- 
atively demao*ds an answer to the inquiry. 
That point we alao here leave to the commis- 
sioners, but with the reservation, that the al- 
ternative is not necessarily private hanging. 
The great question at the beginning of this 
paragraph must first be answered. 

But as to the voluntary portion of the as- 
sembly, the vagabonds, the thieves, t'le pros- 
titutes, the roysterers in the face of violent 
death, like debauchees in Athens death-strick- 
en with plague ; like a doomed ship's crew 
abandoned to rum and licentiousness-^-wbat 
will the commissioners say of them? Much 
has been heard of them through the press at 
every execution. They have been used as a 
strong argument for Mr. Uibbert's bill : par- 
adoxical as it may seem, they are an argument 
against it. The din of outrage and bla^phemy 
under the gallows proves the presence there 
of the class most under the sway of violent 
passions, and therefore most requiring the 
check which such an example Can afford. ^ 
They are not outrageous and blasphemous be- 
cause it is a hanging that goes on. They 
would be equally so if it were the publio 
funeral of a great Commander or of a noble 
citizen. What ever good is to be dune by the 
exhibition of capital punishment outside the 
prison must be done to the lowest and worst 
of the people. Their display of their htbitual 
recklessness and pruf.tnity proves nothine to 
the purpose. To expect them to leave their 
habi^ and come to an execution demurely to 
repent, or, being there, to change ttieir hearts, 
would be there to expect a miracle. Never- 
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tbelesB, they ari men, and they are the men 
to whom, if to any, the murderer's corpse, 
fallen suddenly by the arm of the law, where 
an instant before the living man stood, speaks 
as an unmistakeable warning.. 

Mr. Hibbert's bill takes all for granted. 
" It is expedient that all capital punishment 
should be carried on within gaols." The 
sheriff, the gaoler, chaplain (or other officiat- 
ing minister), and surgeon of the gaol, and 
such other officers of the gaol as the sheriff 
may require, are to be present at the execu- 
tion, and any justices of the peace who may 
desire to attend, and such other persons as 
the sheriff may think fit So soon as the 
sentence has been duly carried into effect, the 
surgeon is to sign a certificate that the crimi- 
nal was hanged by the neck until dead, and 
the sheriff, gaoler, and chaplain (or other per- 
son), are to sign, and any other person pre- 
sent may sign, a declaration that the sentence 
was duly carried out. The coroner is within 
twelve hours to hold an inquest and find 
whether the sentence was duly carried out on 
the prisoner condemned to death, hut no offi- 
cer of the gaol or prisoner is to be a juror. 
Printed copies of the certificate, declaration, 
and inquisition, are to be forthwith exhibited 
at the principal entrance to the gaol, and to 
be transmitted to the Home Secretary. 

The bill is defective in providing only that 
the sheriff and others " shall be present at 
every such execution." It is usual, in order 
to make sure that the sentence has been dnljb 
performed, to allow the body to hang an hour, 
or some certain time. The official persons 
should be bound to remain in view of the ' 
body until it is taken downJ ^ The subsequent 
custody of the bpdy until the inquest should 
also be provided for. The power given to the 
sheriff i>f allowiqg persons to attend may be 
intended in favour of reporters for the press ; 
bbt it suggests a private exhibition of an 
odious character by tickets, or the like. As 
to the inquest, it is not easy to see how the 
coroner will obtain disinterested evidence. 
He can scarcely call on the friends of the 
deceased to indentify the body. The unoffi- 
cial spectators would probably be unable to 
do so. The official persons could not be ad- 
mitted witnesses at all, without nullifying the 
precautions intended by the bill. Apart from 
the indiscretiun of any present legislation, 
neither in its frame nor in its provisions does 
the bill seem to have been sufficiently matuk>ed. 
— Solicitora' Journal. 



USURY. 
iOmtUimi fnm jn^b 148.) 

n. Having endeavoured above to unfold and 
illustrate the practical bearing of usury in most 
of the states, we proceed now to review the 
incommodities of usury and the desirability 
or practicability of a reform in the law of New 
York. 



1. We are told that the Mosaic law prohib- 
ited the Jews frozp taking interest: which, 
however, is proved to have been more a politi- 
cal than a moral precept, for it only prohibited 
them from taking usury of their own race, ex- 
pressly allowing them to exact it of " strang- 
ers:" See Deut xxiii. 20; Exod. xxii. 26; 
Prov. xxviii. 8 ; Lev. xxx. 86 ; Ezek. xxii. 12. 
Which is conclusive, for this stand point, that 
the taking of usury, or a reward for the use — 
for so the word signifies — is not malum in $e. 

Over-scrupulous writers have often drawn 
arguments from this source, and from the 
fanciful theories of Aristotle, Domat, and 
Pothier, that, as money is generally barren, to 
make it breed money is " preposterous." 

Against the taking ^of usury, some theorists • 
have held that it were a *^ pity the devil should 
have God*s part, which is the tithe ;" that the 
usurer is the greatest Sabbath-breaker, because 
his plough goeth every Sabbath ; and that he 
is the drone Yi^l speaketii of, Ignaf>um/ueo9 
peeuB a priEaepihuB areent: Virg. G. 4, 168; 
that userers should have " orange-tawny bon- 
nets," because they do Judaize. 

The believers in this school have held (and 
certainly upon untenable ground), that, in case 
of cross notes, i, ^., where A. gives his note to 
B., and B. gives his note to A., but A.*s credit 
is much better than B.'s, aitd it is a part of the 
bargian that the notes from B. to A. shall be 
greater than the notes from A. to B., that such 
a transaction is usurious, when in fact it is 
merely a sale of a man*s credit 

The canon law likewise prohibited the tak- 
ing of any interest for money loaned, pro- 
nouncing it a *' mortal sin." It is not surpris- 
ing, under such strenuousness, that the taking 
of interest should have been looked upon with 
profound jealousy, and as writers have said, 
" horror and contempt," — and that this delu- 
sion should have augmented. In that age, 
when money, as such, was comparatively a 
secondary consideration, — not a merchantable 
commodity as now, — it may be readily imag- 
ined how thoroughly the popular mind became 
imbued with this sentiment 

There appears to be no foundation in natural 
or revealed religion^ inhibiting a man from 
realizing a profit on his money as well as arti- 
cles of merchandise, goods, or lands ; or if 
Doe were to let his horse to Roe to go a jour* 
ney, it is no more than just that Doe should 
receive an equivalent for such benefit; and 
within the purview of the statute, a compensa^ 
tion in such cases, greater than the rate of 
seven per cent, is a hiring : Ord on Usury 
28 ; 4 Wend. R. 679. 

2. The plea of usurr, like that of infancy, 
has been generally looked upon with disfavor- 
by New York jurists, and a def<nidant setting 
it up will be held to strict rules, both in the. 
mode of pleading and in the substance of the 
defence itself. 

Savage, C. J., in the case of Martin y. 
Feeler, Ord on Usury ; 8 Wend. R. 533 ; ? 
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R^rnan R. 223, observes: "Usury is a de- 
fence which must be strictly proved, and the 
courts will not presume a state of facts to bus- . 
tain that defence, when the instrument is con- 
sistent with correct dealing." The law will 
presume Tiothing in favor of this defence, but 
rather against it: bailey v. Lane^ 21 Uow. 
Pr., 13 Abb. 854. 

To establish a just medium, so that money- 
ed men will be induced to lend their wealth, 
and thereby quicken trade, has been consider- 
ed by practical, far-sighted men as the safer 
and more politic rule, especially in govern- 
ments whose organic law partakes either of the 
republican or democratic form. 

In the Athenian Republic, Solon is said to 
have permitted parties to regulate the rate of 
interest by contract ; but De Pauw observes, 
that usage finally fixed the rate at twelve per 
cent in certain cases, and eighteen per cent 
in others. Grotius believed that a " reason- 
able interest" ought to be allowed ; as to what 
constitutes a reasonable rate of interest, must 
of necessity be determined and regulated by 
circumstances, — the peculiar state of society, 
commerce, and country, and the manner and 
kind of business transacted ; for what would 
suit the demands of the people of China, 
would not meet with favor in England, neither 
will the rate of interest adapted to an inland 
state or city satisfy the people of a seaport 
city. 

The late Henry Thomas Buckle (who was 
one of England's brightest intellects), in des- 
canting upon Aristotle, — whom he considered 
little inferior to Plato in depth, and much his 
superior in comprehensiveness, — and of his 
•purely speculative idea, that no one should give 
or receive interest for the use of money, re- 
marks : " An idea, which, if it had been put 
into execution, would have produced the most 
mischievous results, would have stopped the 
accumulation of wealthy and thereby hate 
postponed for an indefinite period the eivil- 
izaiion'of the worlds 

Thus, upon Mr. Buckle's philosophy, the 
receiving a reward for the use of money^ dur- 
ing the past few centuries, has not only not 
made the world more corrupt, but has pro- 
duced a healthy zest in trade, yielding wealth 
and all the desirable elements 6f a true civili- 
"zation. 

Keeping in view the wants of commerce, the 
New "York courts have invariably leaned to- 
ward the side of equity — frowning upon the 
.plea of usury. And who can deny but that 
it is better for a people to have laws which 
will be administered with respect, and meet a 
ready acquiescence, than to have them evaded 
by the business community, and continually 
deprecated by the courts. 

The New York statute (Vol. 8, tit 8, sees. 
1 and 2, 6 Cow. 144), rigorously provides that^ 
no person or corporation shall, directly or in- 
directly, take or receive in money, goods, or 
.things in action, or in any other way, any 



greater sum or greater value, for the loan or 
forbearance of any money, goods, or things in 
action, than seven dollars in the hundred for 
one year; and that the amount paid above 
that rate, may be recovered back if an action 
for the purpose be brought within one year 
after such payment or delivery. And that (as 
amended in 1837), "all bonds, bills, notes, 
assurances, conveyances; and all other con- 
tracts of securities whatsoever- (except bot- 
tomry and respondentia bonds an'd contracts), 
and all deposits of goods, or other things what- 
soever, whereupon or whereby there shall be 
reserved or taken, or secured, or agreed to be 
reserved or taken, any greater sum or greater 
value for the loan or forbearance of any money, 
goods, or other things in action than is above 
prescribed (i. 0., at the rate of seven per cent 
per annum)y shall be void." 

Prior to May 15th, 1837, the laws against 
usury had much relaxed ; but by an Act of 
that date the rigor of this statutory prohibi- 
tion was restored in its fullest force — usury is 
thereby made a penal offence. In 1850 (Laws 
of New York Ch^ 172), an Act was passed pro- 
hibiting corporations interposing the defence 
of usury in any case. 

Fortunes are daily being made in Wall 
street, by money begetting money, despite this 
rigorous law ; and no one rails on the man 
now-a-days who loans his money to best ad- 
vantage, taking his chances of the breach of 
honor and law, nor is the matter even taunt- 
singly cast up to such lender, as was the wont 
a few centuries ago, against which old Shy- 
lock is represented as having retorted. 

The disadvantages of this usury law of New 
York are apparent to every candid, thinking 
mind. Millions of dollars lie idle year after 
year in consequence. If the law were to be 
repealed or modified, who can doubt that 
there would be mdre merchants and grea^r 
thrift, as more capital would be employed in a 
thousand aventies, where now is naught but 
inactivity. For nothing can- more promote 
thriftncss in every branch of trade than a per- 
fect fi-eedom to buy and sell. 

The statute makes an exception in contracts 
of bottomry and respondentia^ when in fact, 
in money loans the compensation received for 
the benefit, we submit, ought to be commen- 
surate with the use and inconvenience or haz- 
ard incurred by the lender. There appears to 
be nothing in the nature, of such contracts ne- 
cessitating this sharp distinction. Some may 
hold, that prodi^ity would follow by greater 
facility in borrowing. It has never been so 
demonstrated by histoir ; on the contrary, we 
submit (and against the position taken by 
Jeremy Bentham), that by restrictive laws in 
times of great emergency, or panic, money is 
largely enchanced, necessarily causing the 
greater pressure upon the distressed, compell- 
ing ruinous sacrifices of property, as in such* 
times men will not lend at regular rates, and 
if more be stipulated for, would continually 
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tremble under usury's fearful arm. Men hare 
thus been ruined, rather than run the risk of 
Tiolating this law, — which perchance would 
lose for them both " itself and friend." 

The prohibitory system thus aggravates the 
veiT evils which it is intended to mitigate, 
making often the poor poorer, as was realized 
in the panic^of 1857, the rich more avaricious, 
the cautious more timid, the prodigal more 
prodigal, the rash more rash, and introducing 
many perturbations in society, which secretly 
impair or sap the foundations of truth and 
commerce. 

Lord Bacon, in one of his moral essays, has 
discussed the question, examined the advan- 
tages and disadvantages of interest, and con- 
cludes that two things are to be reconciled : the 
one, that the tooth of usury be grinded, that 
it bite not too much ; the other, that there be 
left open a means to invite monyed men to 
lend for the continuing and quickening of 
trade, — and recommends a general rate of 
interest, say seven per cent, as in New York, 
for ordinary cases, and a higher rate of inter- 
est, in matters of trade. 

The statutes of some of the states have 
wisely provided, that a greater rate than sim- 
ple interest may be recovered if specified in 
writing, which has proved to be (as in Michigan 
and Illinois for example) far more advantage- 
ous than a law like that of New York. And 
even in California, where they have no penalty 
for usury, but parties- are left free to contract 
for money or goods^ commerce thrives almost 
beyond comparison. A usury law may be 
proved to be necessary in New York, but if 
80, we hold that the present one works in- 
dubitable evils. Let lawful interest still be 
seven per cent, to be taken by moneyed cor- 
porations ; but would jt not be most politic at 
the present time, to allow individuals to make 
their own contracts relative to goods and mon- 
ey, limiting them, say, to ten per cent, inte- 
rest Such a law would, without doubt, work 
a ^eat benefit, as we should then have a 
quickening spirit in trade, and commercial 
men arid the courts would respect and stren- 
uously uphold the law ; as with Lord Bacon, 
we believe, ** it is better to mitigate usury by 
declaration than to suffer it to rage by con- 
nivance." — American Law RegUter. 

J. P. B. 



Oar readers will be sorry to learn that one 
of most noted habiiuAt of oar ooarts of eqaitv 
will be seen no longer. Miss Flight, well 
known to the readers of Dinkens, better still 
to all equity barristers and solicitors, fell 
down dead in the Middle Temple this week. 
Thoogb the account giyen of her by the emi- 
nent homourist above mentioned was more 
or less a pen-and-ink sketch from fancy, and 
some of the accounts which we have seen of 
her even in grav^ periodicals are absurdly 
oxaggerated, still she was an appendage to 
the Court of Chancery too remarkable and 



long-standing to be permitted to pass away 
without k notice. It is not, so far as we 
know, true that she ever stopped a jadge on 
the bench in course of delivering judgment, 
or exclaimed, " Oh, you vile man 1 oh, you 
wicked man I Give me my property I I will * 
issue a mandamus nod have your haheaa 
corpus P* nor did we ever see a seat provided 
for her " beside the bar ;" but it certainly is 
the case that she was constantly to be seen 
fioj^ring dirty papers tied up with tape, es- 
saying to commence, generally when the 
jadge rose for luncheon, some unintelligible 
motion, or shaking her lean fist stealthily and 
in silence at him when she supposed that be 
was not looking that way. She bad hot, so 
far as we could perceive, any preference for 
or prejudice against any particular judge; in 
each court her proceedings were alike, and 
she distributed her attendance with no obvious 
partiality. What the mystery was between 
Miss Flight and the Bar no one can tell ; she 
mify have been the embodiment of a particu- 
lar wrong, or the last representative of n 
superannuated servant ; perhaps she was 
pensioned merely out of some stray idea of 
benevolence. However that may be, it is true 
that she received from the right learned Mid- 
dle Temple a sum of— shillings per week, 
which she added to a sum of — shillings re- 
ceived from the right learned Inner Temple, 
and so she supported life. But why the 
learned of the law gave something for nothins;, 
and were considerate of, and even renpectful 
to, the little woman, let no man inquire. She* 
has gone, and feW of those who know aught 
of her histpry will gruda;e her a word of 
regret — Solicitors' JoumaL 



SHOULD DISSENTING OPINIONS BE 
REPORTED. 

The recently appointed reporter of the 
Supreme Court of the United States, in his 
preface, has expressed his intention to weed 
tuture reports of cases inferior in their inte- 
rest, '* so that decisions of value or decisions 
on points af value shall not, as they now too 
much are both in England and with us, be 
overlaid and buried by reports of matter some- 
times often previously decided, and sometimes 
SQ perfectly plain as not to be worthy of either 
litigation or report at all." ** In no other 
way," he says, ** can the class of cases secure, 
for any term of years a distinguishing repu- 
tation and authority." But another matter 
requires attention also. We refer to the num-- 
her and length of dissenting opinions which 
are to be found in some of the past volumes 
of Supreme Court reports. Such opiniona 
should not be tolerated in courts of lost ror 
sort, except in the rarest cases; oases of' 
constitutional or public law perhaps, andi 
there, as everywhere, they are most undesira- 
ble. If the arguments on both sides are fully 
reported — as they ought to be in cases where 
there may be a proper difference of view-*- 
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there is do neoesflity for them. Every par- 
poee of a dissenting opinion is answered oy a 
mere entry of dissent. The ground of it is 
Been by intelligent readers in the argument 
of opposing counsel. And a dissenting opi- 
nion does nothing but invite disrespeot to a 
judgment which ought to be received as only 
short of infallible. It does nothing but keep 
litigation on foot, when, by the judgment, 
litigation ou^ht to be settled and to cease. 
When a judge has fully combatted his breth- 
ren in the conference it is, in our view, some- 
thing like judicial treason for him — unless it 
is a case very exceptional — to show why the 
' judgment of his fellows is worthy only of 
divrespect. The Legitdature of Pennsylvania 

Srohibits the publication in the reports of any 
issenting opinions ; leaving their authors to 
Sublish them if they like, as the late Judge 
iaidwin did his; at his own cost, and in a 
worthless volume by themselves. 

Iti Massachusetts — the Supreme Court of 
which State has a higher reputation than 
that of any other State court, it is understood 
to be EL point of honor among the judges, not 
— except in most rare cases — to make known 
their disagreement with the majority — that is 
to say, with ^hb court, even where in fact 
they do disagree ; and in those few oaaes 
whore £hey do disagree they seldom give a 
dissenting opinion* Hence, among other rea- 
sons, the esteem in which the decisions of 
that tribunal are held everywhere in the 
United States, and even in England itself, 
.and the extent to which they are read and 
cited. Whatever heats disturb the confer- 
ence — nnity, agreement, infallibility — is the 
only aspect in which the reverend judges 
appear before their bar, their suitors, and the 
world. Obligatory on every court which 
challenges supreme respect, most obli{;atory 
is this appearance^ at least, of unity in our 
Court of Courts, ^ our more than Amphicty- 
onic council." Whatever family weakness 
may exist let the least poeeible, or none at all 
be revealed. If the error of the judgment is 
plainly erroneous, the world will be quite 
prompt to discover it. If the error is so 
deeply hidden that no one but the dissentient 
judge could discern it, it is not likely either 
^hat he will satisfy the world of its reality, or 
that by remaining satisfied the world itself 
will greatly suffer. And while he may him- 
self think that he is making for the profes- 
sion an argument that wrll outlast the stars, 
he may be making no argument at all, but 
recording only — an unforMnate fact about 
himself. Old things — ^sorae of them we may 
fairly hope have paseed away. All things^- 
all we mean that deviate from the better 
models — are becoming new. — Legal LUtUi- 
£€ncer^ 



UPPER CANADA REPORTS. 



QUEEN'S BENCH. 

( A^orlid 6y C. BounoK, Miq^ QX)., Avorter to M« Cbwl.) 

Patbbsov t. Todd. 

Soft nf fawdt iPKfer gycwtfait '»ieftw<ii< «# thtrig't inO-^ 
D^teU In the Qd9erti»$ment^iSM <!(f—Prot^ t/jwigmmA, 

«rrora or defects in the adTOTtiMnientis eltti«r in th« <9luBtft 
or looil iMper, of « nie of l«nd oiKler ex«eiitioD. will not 
AffMt tb# paretaMer*! Utlo, ffw^ If b* bo oM of tho oaoea- 
tioo erHdl(or«. 

In ^joetmont npon « ilim UTi 4««d fbr land imld on oxMntion , 
It AppeMMl a»t Um ■»!• had bonn duly adTortlMd fai a 
locnl paper r<tr thrio nontliii taAm Um 27tb nf An(aat, 
18di : and tbat an adrarfel^amont Inonrrect In mq»a partten- 
lam bad Haen inaorted In Um Ovaitft oTtba lltb of Jwm, 
1864. and fmr nast nninben; tbo arrora baing eorraoSad 
In tba alxtb aaM-Uon^nU thaw adfarUaom<»nfca bftngoTa 
Mkia on the 27th of Aogntt On the Ut nf October follow- 
ing, and In the Ave nest nnnbera, the mle waa ndvertlwd 
in the amm0lM fmt the 18tb of November, not as • post- 
ponemeot of the prerlona lale ; bnt thie wa« not pnhUahod 
In a looal P>4Wf t ^^^ thongfa notloe of It waa put up on 
the dnor or fheaoart^oofa, it waanotehawn to have baaa 
oontloned thftre fbr three montha. IT^d. that the advar- 
tieementa eonid not be oonsMered a oompllance with tba 
■Utote, 0. 8 U. C, ch. 22. eee. 207. bat that the deteU 
would But aflbet the pnrchaaer^a ttlle. 

Jodgmenta may be pmwd at NiH Frimt by nrodndng tha 
original roll aa arrll at by ezempllflration. but the derk 
■hould not prodooa aufih roll without proper anthorliy. 

[a B. H. T. IMBw] 

Ejeotment for part of park lot namber 8, being 
the north half lot nambered and laid down on 
the plan of the said park tot namber 8 and park 
lot number 7^ made by D. P. S. Robert Lynn as 
lot number 69 on the east of Viotoria street, in 
the city of Toronto, described by metes and 
bonnds. Defeooe for the whole. 

The olalmaat gave notice of title nnder a deed 
of sale to himself from the sheriff of Tork and 
Peel, made by virtue of certain writs of execu- 
tion against the lands of the defendant, and 
nnder a deed of oooftrmatlon made by the sheriff 
and endorsed thereon. , 

The defendant gave notice of title uader a 
deed from James S. Murray. 

The trial took place at the assizes for Tork 
and Peel, in January, 1865, before Hagarty^ J. 

The deputy' sheriff was called as a witness, 
and produced executions against the lands of 
the defendant in three suits, and stated that the 
lands in question were sold on these writs, and 
that the plaintiff was the purchaser. He proved 
the execution of a deed dated 22nd November, 
1864, reciting a writ of fi, fa, dated 2nd March, 
1868, and renewed for one year firom the first of 
March, 1864, at the suit of Henry Abraham 
Joseph against the lands of the defendant ; recit- 
ing also a writ of fi fa. received by him on the 
16th of March. 1868, at the suit of James Pater- 
son and Robert A. Harison against the lands of 
defendant; and reciting also a third writ ot fi. 
fa., dated 16th of March, 1868, and renewed 
for one year from the 8rd of March, 1864, at the 
suit of William Wakefield and Frederick Wiliism 
-€oBte against the lands of the defeodant^uoder 
which writs be seised, &c., and advertised, Ac., 
and returned to the writ of Henry Abraham 
Joseph that he had seised, &c.. but (he lands re- 
mained on hand for want of buyers ; and recit- 
ing a writ of ven. ex. to sen those lands ; and 
that on the 12th of November, 1864, the sheriff 
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ezpoBed for SAle the land now in question under 
the writ of ten. ex, and tjie writs of ^. fa., and 
that the plaintiff became the purchaser ; and did 
by such deed sell to the plaintiff in fee all the 
right, title and interest of the defendant in the 
same lands. 

The depaty sheriff proved also a deed of con- 
. firmation indorsed apon the foregoing deed, and 
d*ted the 8rd December, 1864, ezecated by the 
sheriff, which last deed-was ezeouted to correot 
an ioaoooraoy in the description contained in 
the first. 

*He prodnoed an adTertlsement, which was 
first inserted in the Candida GagttU on the 11th 
of June, 1864, stating, " To be sold by public 
Miction, all the right, title and interest of Robert 
Money Todd, in and to the north half of lot No. 
69, on the east side of Vietoria street, in the 
city of Toronto, as laid ont on a plan by Robert 
F. Lynn, P. L. a, of Park lots 7 and 8** (setting 
forth the abbntals) *' under sereral writs oT/eri 
facias" 

** Henry Abraham Joseph, plaintiff, «. Robert 
Money Tod, defendant. James Patterson and 
Robert A. Harrison* plain tiffis. v. Robert Money 
Tood, defendant. Wm. Walcefteld i^nd Frederick 
William Coate, plaintiffs, v. Robert Money Tood, 
defendant. ^At tweWe o'clock, noon, on Satur- 
day, the twenty-seventh day of August, A.D., 
1864, at the sheriff's office, in the court house, 
elty of Toronto." 

In the Gazette of the 16th July, 1864, the 
error in spelling Todd^s name was corrected, the 
previous fire insertions having beeAs above set 
out The advertisement was correctly inserted 
!n the Leader newspaper for three months., 
beginning in May, 1864. The corrected adver- 
tisement was, (beginning on the Ist of October,) 
six times inserted in the Oatette^ bat the day of 
sale named therein was the 12th of Kovember, 
and of this day there wns no advertisement in 
the Leader ; but in the Oazette only the day of 
sale WAS changed, and it appeared there not as a 
postponement, but as a new advertisement. The 
sale was made as a sale adjourned from the 27th 
of August, and a correct notice of it was put up 
on the usual board at the door of the court house, 
where all these sales are advertised. 

The plaintiff's case was then closed, but on its 
being objected that the judgments on which these 
executions were founded were not proved, the 
learned judge allowed this defect to be supplied. 
The plaintiff then called a clerk in the office of 
the County Court, who produced the original rolls 
from the County Court in these three suiu. 

The defendant's counsel objected, that the 
Sfdvertisements were Irregular : that the time of 
> sale must be ndvertised in the Oaiette for six con- 
seontive weeks, and in the local paper for three 
taonths, and that the advertisement in the looal 
paper and that in the GatetU were quite dif- 
ferent. He objeeted also to the mode in whieh 
the judgments were proved. 

Leave being reserved to the defendant to move 
for a nonsnit on these objections, the plaintiff 
had a verdict. 

MeMichael obtained a mie on the leave reser- 
ved, or for a new trial, on the law and evidence, 
mnd for misdirection, in this, that the plaintiff 



claimed under a sheriff^s deed which was not 
valid, there having been no legal advertisement 
of the day of sale, or of the parties to the suit 
in which the sale was made, or of the sale it- 
self, and so the sale was vitiated ; and that the 
judgment was not properly proved — that being 
from another court, it could only be proved by 
exemplification. He cited Doe Jfiller v. TSffany, 
6 U. C Q. R. 88. 

Robert A. ffarrieon shewed canse, citing Roe 
Y. McNeiU, 18 U.C. CP. 191, 192 ; Tke Maria das 
Doras, 7 L. T. Rep. N. S 838; Vmdin v. WaUis, 
24 U C. Q B. 9; Douglaes v. Bradford, 8 U C CP. 
459; JarvU v. Brooke, 11 U. C. Q. B. 299. 

Dbapsb, C. J.— I think it impossible to say 
that the notices of sale comply with the Conso). 
Stat. U. C, oh. 22. sec. 267, which requires an 
advertisement of sale in the Canada Gazette at 
least six times, specifying: 1. The particular 
property to be sold. 2. The names of the 
plaintiff and defendant -8. The time and place 
oC the intended sale ; and that such advertise- 
ment shall also be published in a public news- 
paper of the county in. which' the lands lie, or 
that for three months a notice of such sale shall 
be put up and continued in the office of the 
clerk of the peace, or on the door of the court 
house or place in which the Court of General 
Quarter Sessions of the Peace for such county is 
usually holden ; but nothing in the act contained 
shall be taken to prevent an adjournment of the 
sale to a future day. 

Now, what are the facts ? An advertisement, 
to the correctness of which no objection has been 
pointed out, was inserted in a local newspaper 
for threeuonths before the 27th of August, 1864. 
A notice incorrect in some particulars, was also 
inserted in the Canada Gazette on the llth of 
June, 1864, and in the four next ensuing weekly 
numbers of the Gazette. In the sixth insertion 
the errors were corrected, all «tx announcing the 
sale for the 27th of August, 1864. Then, on the 
1st of October following, another notice Was in- 
serted in the Gazette for the sale of the lands on 
the I2th of November, 1864, and this is publish- 
ed in the five succeeding weekly numbers. It 
does not purport to be a postponement of the 
sale formerly advertised. But there was no 
advertisement for the 12th of November in a 
local newspaper, and though there was evidence 
that this new notice was put up at the door of 
the court house, it is not shewn to have been con- 
tinued there for three months next preceding the 
sale, which I take the statute to require when 
there is no local advertisement 

It becomes therefore necessary to enquire 
whether the validity of the sale is dependant on 
a strict compliance with the statutory require- 
ments AS to aitvertising. 

In Jarew V. Brooke, 11 U. C. Q. B. 299, Robin- 
son, C. J., observed, in effect, that upon general 
principles a defect or informality in regard to 
the notice of sale ought not to affect the validity 
of the sale, but should be treated merely as a 
direction of the statute which the sheriff is to 
observe at his peiil, being subject to an action at 
the suit of the party injured if he neglects his 
duty in this respect, adding, " We have decided 
this on the principles of the common law where 
lands have been sold in execution." That case 
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related to a sale for taxes. The same optnion is 
Tii^tually expressed in JarvtM ▼. Cayliy^ at p. 
289 of the same Tolame. ** A failure to give 
dae notioe would not neeessarily affect the valid- 
ity of the sale" * * * ••Irregularity of 
that kind would only be an objection in the 
mouth of the proprietor whose land was sold, or 
perhaps on the part of the public who were in- 
terested in having the sale duly advertised." 
This case was also on a sale for taxes. The 
oases of Williamt ▼. Taylor, 18 U.G. C. 1\ 219, and 
Hali V. HiU. 22 U. C. Q. B. 678 (a), were also 
upon sales for taxes. 

Those decisions rest npon grounds and con- 
siderations very different from such as exist in 
regard to sales npon execution. The language 
nsed in Do$ ▼. Reaumort, 8 O. S. 247, does not 
apply to the latter class of sales. There is no 
forfeiture nor accumulated penalty for alleged 
default. It is the compelling pay'ment out of a 
debtor's property of money due to his creditor, 
a course equally sanctioned by the principles of 
the nommon law and by statute. The substantial 
matter is the recovery of ihe judgment and the 
issuing of the preper writ to the proper officer 
to malse the money adjudged to the plaintiff. In 
reference to the writ there are certain statutory 
provisions, the language of which is unmistak- 
ably imperative, for instance •• Goods and chat- 
tels, lands and tenements shall not he included in 
the same writ of execution, nor shall any execu- 
tion isttue against lands and tenements until the 
return of an execution against goods and chat- 
ties; nor shall the sheriff expose the land to 
sale within less than twelve months from the day 
on which the writ is delivered to him," (Consol. 
Stat. U. C. ch. 22, sec. 252.) The two former 
of these commands involve matters wholly with- 
in the power or control of the plaintiff or his 
attorney, and the third not much less so. for they, 
must know the earliest day at which a sale can 
legally take place, and can give proper directions, 
which the sheriff must follow upon peril of the 
consequences of non-observance. But the lan- 
guage is less stringent with regard to advertise- 
ments — namely, ••before the sale * * the 
sheriff shall publish." It is a positive command 
to him, but it is not, as in the preceding case, a 
positive direction as to the writ, or prohibition 
to its execution until a stated event has hap- 
pened, for it is not said there shall be no sale 
until or unless the sheriff has advertised. I do 
not question that it may be irregular to proceed 
to sell without giving proper notice, but the 
defendant here contends that the sale so made is 
wholly void. 

In determining this question (upon which we 
have found no direct decision in our own courts) 
we are bound t^ remember that ever since the 
Stat. 2 Geo. IV. ch. 1, sales of land have been 
required to be advertised in this manner, and 
that for upwards of forty years titles and inter- 
ests in land have been sold by sheriffs in pro- 
fessed obedience to the law. It is in the highest 
degree probable that in numerous instances dur- 
ing all these yeais irregularities, errors or omis- 
sions have occured in the adv«rtisements, and 
yet, so far as we are informed, t6ere is no decis- 

(i) This caw has fince been af&mied in the Ooort of Appeal. 



ion that a sheriff's tale under execution of land 
is invalid by reason of erroneous or defective 
advertisements in the Gaxette or the local news* 
paper ; and the language of the Chief Justice ia 
Jarvit ▼. Brooke shews that there have been de- 
cisions (though unreported) the other way, where 
lands have been sold in execution. And though 
we might think that the purchaser eould have 
little reason to complain where he was one of the 
eiectttion creditors and also the attorney on re- 
cord, if the proceedings were held nugatory by 
reason of any irregularity or omission in adver- 
tising, we think this no I'eason for incurring the 
risk of shaking other titles where the purchaser 
has had no such necessity or opportunity for 
watching the prooeedings. We think we ouglit 
not, by decision given for the first time after so 
many years, to deter purchasers at sheriff's sales 
by holding it to be their duty to examine into 
every step of the sheriff's proceedings under a 
valid writ supported by a valid judgment We 
should in fact be inflicting an injury on the 
debtor whose lands are offered for sale. 

The only other point is the sufficiency of the 
proof of the judgment. Conceding fully that 
the clerk who produced the original rolls acted 
improperly and deserves censure, unless he was 
authorised by higher authority, I do not under- 
stand upon what principle the exemplification of 
a judgment is better proof of the existence of 
the judgment, than the original roll would be. 
No doubt has be<tn raised as to the genuineness 
of the roll produced at fiMi pritu. The reasDii 
why exemplifications and examined copies of re- 
coils were s^ways admitted in. evidence is thus 
stated by Chief Baron Gilbert, *• Since you can- 
not have the original, the best evidence that can 
be had is a true copy ; and the rule of evidence 
commands no farther than to produce the best 
that the nature of the thing is capable of." 
(Gilbert on Evidence, p. 6. ) And in HenrnU t. 
Lyon^ 1 B. & Al. 182, Lord Ellenborough says, 
•• The admission of copies in evidence is founded 
upon a principle of public convenience, in order 
that documents of great moment should not be 
ambulatory, and subject to the loss that would 
be incurred if they were removable." Records 
also might be wanted to be put in proof at dif- 
ferent places at the same time. For these or the 
like reasons copies of the records of Courts of 
Record, and even of courts not of record, being 
properly authenticated or proved, are admitted, 
but this does not prove that the originals are not 
evidence when they can be had, and the contrary 
is notoriously the law on the issue of nnl tiel 
record, when the record belongs to the court in 
which the issne is joined. 

For these reasons I think the rule must be 
discharged. 

HAGAsn'T, J. — ^I concur in holding that the rule 
mu«t be discharged. I think the general view of 
the profession h>r a long series of years has been, 
that any informality or non-compliance with the 
letter of the statute as to the advertising will 
not vitiate a sheriff's sale on an execution against 
lands, and that it never was the practice among 
conveyancers to Institute any enquiry into the 
manner in which lands were advertised. It 
would be most unwise in my judgment to open 
such a wide field of enquiry into the validity of 
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tbe innamerable titles to real estate sold in 
exeoQtion. 
Morrison, J., oontarred. 

Rale discharged, (a) 



Hah bt ux. y. Lashbr bt al. 

Cut§ Jtotew to rwi m C b mi trf /m, <fe. 

Ob motkm bj platntUb to revlM f Axstfoo. Bdd, 

1. Tluit under the rate of court of H. T. 22 Yte^ 18 U. 0. B. 
68, now In force, no itngle judge ti enthorlsed to grant an 
order&r a larger eonneel fee than the Uriff fpee^fliaa,* aor 
ean the Master tax and allow more aa between par^ and 
par^. 

2.>Ai to the lama paid to and ezpendfd hj wttneeeet, defen- 
dant being boaod to a strict oompHanee with the f05th 
rule of T. T. 20 Vie., and the Master having authority to 
m4ke all such inquiries as he might deem neoeswry to 
satisfy hiflasulf. the court reftiaed to giro any directions as 
to such inquiries. 

Z, A mi»nomer of a witoass, Ifavid Instead otDtmid, would 
be immaterial. 

4. All witnesses should be paid belbre taxation, and only 
actual disburasments proved are taxable^ not mareeBgag»> 
meats to pay. 

£. Mo term fee Is allowable unless there has been some pro- 

esedlng during the term. 
«. Attendanoe to hear judgment should only be taxed once 

—that is, attending when Judgment Is delivered. 
7. Defendants eonld not tax the eost'of enlarging plalntlfli' 

rule for thrir own eonvenlenee. 

5. That service of subpoenas made by one of the defendants 
conld Dot be allowed, unless such defendant held a war- 
rant or written authority from the sheriff to set as his 
bailiff on the ooeasion. 

9. That If a brief fbr seeond counsel was actually prepared, 
hli soeldental abssnce at the trial should make no 



10. Phdntlff having atten^ftd under defendants' aollee, with 
out being paid, whi J& she was not bound to do, the court 

d from 



refused to direct her expenses to be deducted 
dants* costs. 

The question of costs of this q>pllcaUon was reservad nntfl 
alter thtf Master's report. 

[Q.B.,B.T.,28Tle.] 

J. V, Ham, in Hilary Tenp last obUined a 
rale ntn'for review of taxation, the appUoation 
having been referred from Practioe Court, and 
that the Master shoald disallow : — 

1. AU sums over $40 for senior counsel fees 
at the several trials of this cause. 

2. All sums over $20 for junior counsel fees 
at the same trials. 

8. That the Master should 8«certain what sums 
were paid to witnesses by the defendants before 
taxation, and should allow no more. 

4. That the Master should inquire how much 
was paid and expended by tliose witnesses for 
their travelling expenses, and allow no more. 

6.. That the Master should disallow payments 
alleged to have been made to David Chapman. 

6. In case the Master finds that Thougas W. 
Nash was paid before taxation, that he should 
inquire as to what other case Nash attended as 
a witness at tbe several assises at which this 
cause was tried, and apportion the sum to be 
paid by the plaintiffs accordingly. 

7. That the Master should disallow term fees 
and attendances to hear judgment when judg- 
ment was not given, and attendances to enlarge 
the rule at the instance of defendants. 

8. That the Master should disallow the charge 
for two subpcenas, respectively dated 18th 
October, 1861, and 18th March, 1868, and co^ 
ies thereof. 

9. That the Master should disallow the copy 
of brief for second counsel at the first trial. 

(a) See (MonwsCot V. Kerr, 17 U. a Q. B. 134, 141-1 



10 That the Master should tax to plaintiffs 
the expenses of the attendance at Niai Print of 
the plaintiff EUsa A. B. Ham, pursuant to the 
defendants^ notice, and set off the same against 
the defendaiits' costs. 

It appeared that the defendants' bill was taxed 
at Kingston at £274 18s. 6d., and on revision by 
the Master here, was reduced to XI 95 17s. Od., 
£78 16s. 6d. having been disallowed on rerision. 
The bill was originally made up at £871 Is., and 
the deputy clerk of the Crown at Kingston dis- 
allowed £97 16s. According to the rerision the 
bill was nearly double what it should have been. 

Robert A. Barriton slewed cause. Ham sup- 
ported the rule. 

Alioan v. Fwmival, 2 Dowl. 49 ; ITarJv. BM, 
lb 76 ; Cleaner v. Hargrave, lb. 689 ; Daniel v. 
MeCUland 61 ; Chtffin v. Ho$kyne. 1 H & N. 
96 ; Pareone v. PUcher, 6 Dowl. 600 ; MUler v. 
Thomeon, 4 M. & 260; Har. C. L. P. A. 712, 
718, 716, 716, 664 ; Trent v. Harri$on, 2 •D. & 
L. 941 ; Crow v. Durrell, 29 L. J. N S. Ex. 
478 ; Rule of Court, H. T. 22 Vic, 18 U. C. R. 
68, were referred to on the argument. 

DaaPBB, C. J., delivered the judgment of the 
court. 

We think the rule must be made absolute on 
some though not on all the grounds moved. 

As to the first and second objections. The 
practice of granting counsel fees larger in amount 
than would be taxed by the Master, upon the 
order of the judge who tried the cause, has ob- 
tained as far iMCk as my experience in our courts 
goes, and is a very old practice in England, where 
at an early time I believe the judges taxed the 
cost's themselves. In the tariff of fees, published 
in Draper's Rules of Court, at p. 29, the Master's 
authority is limited to £6, and the power of the 
judge is expressly reserved. In the tariff of fees 
published after the passing of the Common Law 
Procedure Act of 1866, the power of the judge 
to increase the counsel fees which tbe Master is 
permitted to Ux is limited to £20. And in Hil- 
ary Term 22 Victoria the last-mentioned role 
was rescinded, and the authority to increase was 
given first to the taxin[^ officer wherever the bill 
was taxed to allow £5 to senior counsel and £2 
10s. to junior counsel, in special and important 
actions, subject to an appeal to the Master at 
Toronto, who was authorised to tax to senior 
counsel not exceeding £10, and to junior counsel 
nut exceeding £6, wjth brief at trial, with a pro- 
riso that no more than one counsel fee should be 
allowed in any case not of a special and impor- 
tant nature. This is the rule now in force, and 
under it we are of opinion that no single judge 
is authorised to grant an order for a larger fee 
than the tariff specifies, nor can the Master tax 
and allow more as between party and party. On 
these two points, therefore, the rule for revision 
must be granted. 

As to the 8rd and 4th, the defendants are 
bound to strict compliance with the 16-5th role 
of Trinity Term 20 Vic, and it is open to the 
plaiittiffs to dispute any allegations, or the pro- 
priety of any charge, by affidavit, and the Master 
has authority to make all such inquiries as he 
deems necessanry in order to satisfy himself, 
without any direction from the court as to what 
these inquiries should be. Otherwise the court 
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mast oDter into all the d«iidl«, uid Tirtiwlly Ux 
the bill themselTes. 

5tb. If the Master is satisfied tiiat there is 
merely a misnomer, a mere error and oversight 
in naming David instead of Daniel Chapman was 
a witness, and entitled to be and was paid, the 
error sbonld not deprive the defendants of the 
amount really disbursed. 

6th. All witnesses should be paid before taxa- 
tion. The Master taxes and allows aotual dis- 
bursements proved, and not mere engagements 
to pay. The affidavit of disborsements is re- 
quired to state that they did not attend as wit- 
nesses in any other oanae. 

7tb. No term feel are allowable unless there 
has been some proceeding during the term. At- 
tendance to hear judgment should only be taxed 
once — this is, for attendance when judgment Is 
delivered. The defendants are not entitled to tax 
costs for enlarging the plaintiffs' rule for their 
own convenience. 

8th. If this objection refers to the service made 
by one of the defendants of two subpoenas on 
their own witnesses, the charge should be dis- 
allowed, unless at the time of the service such 
defendant held a warrant or written authority 
from the sheriff to act as his bailiff on the 
ocoasion. 

9th. If the copy of brief for second counsel 
at the first trial was actually prepared, the acci- 
dental absence of the counsel at the trial should 
not deprive the defendants of this ohsrge. 

10th. The plaintiff, though notified to Mteod 
as a witness, is not bound to attend unless paid, 
and therefore has a sufficient protection wiUtont 
the unusal direction asked for. 

Rule absolute. 

Ham afterwards applied for costs of the ap- 
plication. 

Cur. mth. vuU. 

Haoabtt, J. — We reserve the question of the 
costs of this application and of the revision un- 
til the Master makes his report. We do not in- 
tend to depHrt from the usual course of msking 
po order as to costs when the necessity of apply- 
ing to the court arises from an error in judg- 
ment of the courts own officers. We are not 
prepared however to extend a total immunity 
from costs to parties who, it may possibly be 
made to appear, have by their own erroneous 
statements or misconduct caused that officer to 
err. 



BaXK or MONTBIAL T. RbtMOLDB XT AL. 



Amendrnmi^a L, P. A, •«, TO-^Orngbmetum o/— Dhery— 

Vmrianee, 
Under th« C. L. P. A . Me. 228, lUl MDradmenta neoeMiry to 

determine the real qnesUoo io eootitiveny ans Imperattre. 

without reference to tlie rhenioter of the aetton or defenoe. 

The only point ft)r the eoart or a Judge to determine to 

whether ibey are ao oeeeaMry. 

In an action on promlnory notea, the defence set up belBs 
usury, "^ " 

Aid, that Tarlaneee in the amount itated as intended to he 
loaned aod in the sum atatad as the excess hurond legal 
interest, were material. 

The l<«rued Judge at the trial refosed to amend In these 
mpeots, deeiHng the vplnlon of the oovrt. SeU, that 
MDg an amendment neoesssry <br the parposeof detex^ 
mining the real qneatlon In flontroversy hetwetin th(* pai^ 
tiM, be waa bound by the a L. P AeL sec. 222, to allow 
it The ameDdassat waa therefcce ordered, and a new trial 
granted. [(I. &, 1^ T^ 28 Ylc J 



The declaration waa on two promissory Dot«s, 
one dated the 2 1st of December, 1864, for $800* 
payable at the Bank of Montreal at Toronto, at 
three months after date, 'made by defendant 
Reynolds to defendant Wilcox, or order, and en* 
dorsed by Wilcox to the plaintiff's ; and the otber 
of same date, payable also at three months, in 
Toronto, for $i300, made and endorsed as tha 
first note. Both maker and endorser were sued. 

The defence was usury. 

At the trial, at Whitby, before Adam Wilson, 
J.; on going into evidence, there appeared a vn- 
riance in the amonnt stated as intended to be 
loaned, and also in the sum stated as the exceaa 
beyond seven per cent The learned judge was 
of opinion the variance was material, though 
both snms were laid under a indeUcet, but he 
desired the opinion of the court upon the ques- 
tion, and he doubted if the power should be 
exercised whon the consequences were so serious 
and the defence was one of strict right The 
plaintiffs therefore had a verdict , 

Robert A. HarrUon obtained a rale calling on 
the plaintiffs to shew cause why there should not 
be a new trial on both points. 1st The mate- 
riality of the variance, the sums being laid under 
a videlicet 2nd ' That the amendment was neces- 
sary for determining in the existing suit the real 
question in controversy between the parties, and 
that the statute made it imperative on the judge 
at nitipriut to grant it He also moved in the 
alternative, that the ainendment should be 
ordered by the court and a new trial be grafted. 
He cited, as to the question of uanry, MtuUrman 
V. CowrM, 8 Gamp. 488 ; Caretaire v. Stem, 4 Bf. 
AS. 192 ; Lee qui tarn f. Cau, I Taunt 611 ; 
Doe Raughton v. King, 11 M. A W. 838 ; Derry 
T. ToU, 6 Ex. 741- As to the variance, Robeon 
V. FkUiowe, 8 Bing, N. G. 892; Saxtg v. W^lkm, 

11 M. A W. 622; Farewell v. Diekmson, 6 B. A 
G. 261 ; Stanley v. Agnev. 12 M. A W. 827 ; 
Dimmock v. SturU, 14 M. A W. 768 ; Aekerman 
V. Mren»perff9KA6 M. A W. 99; Bene v. Stover, 

12 U.G. Q B. 628 ; Smith v. TroundaU, 8 E. A B. 
88. As to the amendment, Taylor v. Shaw, 21 
L. T. Rep. 68; Ritehit v. VanOelder, 9 Ex. 762; 
Rretman v Howard, 1 H. A N. 188; Bt. XetAy 
V. Oreen, 8 C. B. N. S. 870, S. G., 8 L T. Rep., 
N. 8. 297 ; Cordery v. Coltin, 14 G. B N. S. 
874 ; Doe Marriott v. Sdwarda, 1 Moo. A Rob. 
819-; G. L. P. A. sec. 222, G. S. U. G. oh. 2, see. 
18, subBeo.'2. 

M. C. Cameron, Q. G., shewed cause, citing 
Gonsol Stats. G. ch. 68 ; Fn v. Keeling, 1 Moo. 
A Rob 6C, S. G., 2 A. A E 670 ; Lee qui tarn v. 
C'sa, 1 Taunt 611 ; Robeon v. FaUowe, 8 Bing. 
N. G. 892 ; Fraeer qui tarn v. Thompeon, 1 U. G. 
Q.B. 622; Ritehier, VanG^der, 9 Ex. 762; ffvghet 
V Bury, IF A F. 874; The Timet Ftre Aeeur- 
anee Co. v. ffawke, 28 L. J. Ex. 817 ; MeKmiM 
V. Vansiekke, 17 U. G. Q. B. 226. 

DsAPxa, G. J., delivered the judgment of the 
court 

I have, though not without some doubt, arrived 
at the conclusion that the variances were mate- 
rial. The first, that in the amount to be losned, 
was part of tUb contract, which must be stated 
with all the certainty of which it is capable, and 
which must be within the knowledge of the defen- 
dant Reynolds. The other I have much more 
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doubt about, for tber^ is Buffioient oertaioty of 
statement that the oorrnpt agreement was to take 
one-half per cent above the rate allowed by the 
Btataie for the time the note had to run, and the 
Tariance as to the amoant actually taken might 
with the less apparent reason be deemed material. 
On the other question I am free from doubt 
The 222od^ection of the Common Law Procedure 
Act, (Consol. Stats. U. C, oh. 22) enacts, that 
"The courts and every Ju^ge thereof, and any 
judge sitting at yiti PriuM, or for the trial of 
causes, may, at all times, amend all defects and 
_ errors in any proceeding in oiril causes, whether 
there is anything in writing^ to amend by or not, 
and whether Che defect or error be that of the 
party applying to amend or not, and all such 
amendments may be made with or without costs, 
and upon such terms as to the court or judge 
seems fit, and all iuch amendmenU as may be 
necessary for the purpose of determining in the 
existing suit the real guettum in controvtrty be- 
tween the parties thaU be so made." 
^ The 216th and 217th seetions containalso pro- 
▼isions as in amendments of Yarianoes, less ex- 
teni»ive, and left entirely as a matter of discretion 
to the court or judge at Niti Frim, 

We must suppose, as by the language we findi 
that the Legislature meant by the 222od section 
to extend the power of amendment, and this is 
fwy fully done by the first and enabling part of 
that section, and then follows a mandate, that 
••all such amendments '*^an expression large 
enough to ioolude all that had been previously 
set forth—ns should be necessary to determine 
the real question in controversy, thaU be made. 
The words " may '» and «• shall " so used in the 
same section, plainly to my mind canrey, that 
amendments falling within the first part are dis- 
cretionary, within the latter part that they are 
commanded. And the 2nd subsection of section 
18 of the InterpreUtiop Act (Consol. Stats. U.C. 
ch 2) leaves no room for doubt, vThe word 
* shall * is to be construed »s imperative, and the 
word * may ' as permissive." 
^ The only point, therefore, for the court or a 
judge under this latter part of the 222nd section, 
is whether the amendment is nece^Hi7 for the 
purpose stated. If it be, it is imperaUve to make 
•S ^^^ Legislature have relieved the court and 
judge from considering the oharmoUr of the action 
or of the defence. They give a simple rule, the 
necessity of the amendment for the purpose of 
determining in the cxi^Ung suit the real quesUon 
in controversy. 

I have .no doubt, therefore, the amendment 
asked for should be made, and that the rule 
should be made absolute for that purpose, and 
that there be a new trttl, the costs to abide the 
eveni, including .he coats of this rule. 

My brother Hagarty having had no opportu- 
nity of qonsidering the ease with us, takes no 
part in the judgment. 

Mo»MsoN, J., concurred with the Chief Jus- 
tice. 

Bttle absolute. 



COMMON LAW CHAMBERS. 
iS^porUd ky Rosv. A. Hisanov, Esq, BanitUr^smm,) 

MOOBB V. SUCONS. 

SMng atUkMfmaa on defaiM »/ appeanne^Jrrmdari 
appnroHce^aearchmifJUei, "^ »«™»y 

Wbero M sppMnoo* jamrij tntitlM wm Iliad in the offlon 
of a d«paiy elerk of th« Crown, bat was luoofrMUy entered 
*"? *b« " ■PPwrance book" br defeadanVa attorney, and 
pWntfffti attorney not taking thepnMautkm of SMKbtnff 
the fllf. was led to belleTe that no appeuanee hud bt 
met been enteiMl the JudKoent wair wt ailite but without 
eoata. m borh p«rUea bad eootrlbated to the mtetake. 

Bwnarka as to the IrraRulaclty and Inprapriety of at onwy i 
naakiog antriea which ahoold bo made by the prone 4- 
ofBoer. 7 

^^ttore aa to the Hablllty of ineh offleerlbr damans arlaln .r 
fhNU&egleetinhiidntkslathianqiact. * 

(Chamban, June 16, 18d4.] 



J. B. Read obtained a summons calling ou the 
plaintiff to shew cause why the judgment for 
want of an appearance, signed in this cause 
against the defendant, together with the writ of 
execution issued thereon, and all proceedings 
had therein, should not be set aside for irregu- 
larity, with costs, on the following (amongst 
others) ground: that such Judgment was lilod 
and signed Wfter the defendant had duly appear- 
ed in the action. Afida'vljts were tiled on behalf 
of the defendant shewing that the writ was servi^ 
on the sixth of May, 1864, and that an appear- 
ance was filed in the office of the deputy clerk of 
the Crown at Hamilton on the day fDllowing, a 
copy of which appearance duly enUtted In the 
court and cause was put In. 

Oeler, contra, filed affidavits in rsply, to the 
effect that a book called <* The Appearance 
Book** was always kept In the deputy clerk's 
office, and lay there on the counter; and tliat 
the deputy clerk, or the attorney entering the 
appearance also entered In this book a memor- 
andum to the following effect, «* — t. » 

appearance, A. B., attorney ;'' that when an ap- 
pearance was found entered in the Appearaace 
Book, an inspection of the appearance itself was 
seldom required, and if not found in this book 
that the files of the office were rarely searched; 
that in this caac the clerk of the agent of the 
defendant's attorney, who filed the appearance, 
entered it in the book referred to as *' Moore t. 
Ferytuon" instead of Simane (the defendant's 
name being NorvtU Ftrguaon Smom), The plsin- 
tiff*s attorney swore distinctly that his attention 
was not drawn to the orror, and that he signed 
the judgment bon^fiie^ believing that the defend- 
ant had not appeal^. No request was made by 
the defsndant's attorney to the plaintiff's attorney 
before this application to walre the judgment. 

The following authorities were cited by.coiio- 
•el :— Con. etat U. 0. oh. 22, sec. 58; Street y, 
MeDonell, 2 U. C. Prac. Rep. 65 ; Oreat Wee/em 
Railway Co, t. Sufah and Lake Huron Mailway 
Co,, lb. 183. 

John Wil^h, J.*- When thedefendaot entct'cd 
bis appearance he had done all that the statute 
required him to do. The dn^ of the deputy 
clerk of the Crown wm to enter it in the appoar- 
aiioe book. If the clerk of the agent of the 
defendant's attorney who filed it had not, accord- 
ing to a practice which has improperly obtaiued 
ia flamiltcn, as I am informed^ aasiimed to erter 
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it in the book, and there 'incorrectly entered it, 
I shoald not hate hesitated to aet aside this 
Jadgment and made the plaintiff pay the costs. 
( cannot give coantenance to a practice so olijec- 
tionable as to allow the daties of the depaty 
«1erk of the Crown to be performed by any one 
who may happen to bring an appearance to the 
office. 

The incorrect entry of the appearance in the 
book, and the alleged information to the plaintiff 
by the deputy clerk of the Crown, **That no 
appearances had been entered except those in 
the book,** appear to have led the plaintiff to 
believe that no appearance had been filed, and 
80 he entered judgment and issued his execution. 

The duty of the officer of the court admitted 
of no doubt He was bound to enter the appear- 
ance in the book as soon as it was filed, and he 
ought not to have allowed the person who filed 
it to make the entry in the bookl When he was 
required to enter the judgment his duty was to 
see that no appearance had been filed. His 
omission to do this contributed to the mistake, 
for it seems here to be admitted that the defend- 
ant did file his appearance. The deputy d^rk 
of the Crown is not before me, being no party to 
this proceeding. It will therefore rest with 
those who are injured to consider how far he is 
answerable for his apparent share in the mistake. 

Under the circumstances, I think, I shall beat 
promote the ends of justice by ordering the 
judgment to be set aside without costs. The 
plaintiff will thus be made to pay for his want 
of caution in not requiring the files to be searched 
before he signed judgment. The defendant will 
bear his share of the loss in paying his costs of 
this application, for the officiousness of his agent 
in meddling with what he had nothing to do, and 
BO meddling as to lead the plaintiff astray. 

In conducting proceedings gentlemen will find 
it best to manage what properly belongs' to them 
and no more. 

Order accordingly. 



MooB Y. Botd bt al. 



Ohangt mf i»m « < JViwcfptet wAieh gvMt tte oami Cm apf^ 

The pUfntiff It domtnti* UtU «nd entlUed to Uj th« Teniw 

where he pleaMi, sul^feet to the ralee of eoart 
Tlie eoart will not deprlre the pUlotlff of the right to lay 
the Tenoe where he pleeeee, onleiB there if a manifBet 
pr»ponderenee of eonTonlenee to s trial at the place to 
which It ti eomcht to he changed. 
If It b« made to appear that there win be a great wute of 
eoetfl In a trial of the caoee at the place where the renne 
b laid, and much aaTing of coeta lo trying ft at the place 
where it is aoniAt tq change the Tenue, the jndge U at 
llbiMly to ezerdae his dlaeretlon in the matt*, and to 
make the order if he aeee flL 
In thii caee the jndge waa not aatlattod that ther* wonld be a 
waate of coeta by reason of the trial In the county where 
the venue waa laid, and to on that ground he decUnwi to 
change the renne. 
The raggeatina that the debndaata oonld not obtain a Mr 
and Impartial trial in the eoonty waa not mtde out to hia 
aatlAfactlmi, and on that gronnd, as w«ll aa othen men- 
tlooMl la tha oase» he refiiaed to Inlecftre. 

[Ohambert, Mareh 28, 1805.J 
Burm obtained a summons to change theyenne 
fh>m the County of Stormont to the County of 
the City of Toronto, on the ground that the 
cause of action arose in the City of Toronto, and 
the defendante witnesses reside at or near there, 
sad the great* additional expense of a trial at 



Cornwall, and the inability of the defendants to 
get a fair and impartial trial there, or to get a 
jury of tobacco manuffcturers or merchants., and 
why the cause Aould not bh tried by a special 
jury of tobacco manufacturers or merchants, or 
others skilled in the manufacture and quality of 
tobacco, and why for that purpose a writ of 
venire fadoi should not issue directed to the 
sheriff of the United Counties of Tork and Peel, 
if the veaiM ' be so changed, or if* not to the 
sheriff of the United Counties of Stormont, Dan- 
das and Glengarry. 

The affidavit of the defendant Arthurs was 
filed on moring the summons. He stated that 
the cause of action, if any, aro^a in the city of 
Toronto and not in the county of Stormont 
That the defendants had a good defence on the 
merits. That it would be necessary for defend- 
ants to subpoena not less than between twenty 
and thirty witnesses to support their defence; 
that they are material and necessary for that 
purpose ; that the defendants intended to sub- 
poeoa them; that the witnesses all reside in 
Toronto and Hamilton, and in the neighbourhood 
of those cities, except two who reside in Cobonrg 
and Whitby respectirely, and that none of them 
reside in Stormont. That all plaintiff's witnesses, 
as he believed, reside in Montreal, where their 
evidence could be taken under a commission. 
That the expense of subpoenaing and -procuring 
the attendance of the witnesses at the trial at 
Cornwall wonld be at least $220 more than if 
the trial took place in Toronto. That a former 
action in relation to this claim was tried at Corn- 
waM at the Fall Assises of 1868; that deponent 
was present thereat for several days : that from 
what he then saw of the town and the Jury, 
and the influence brought to bear on them by 
plaintiff, especially through some of the witnesses 
boarding at the same tavern Irhere numbers of 
the jurors stopped, in circulating tobacco amongst 
ibem, as he was informed, and prejadioing their 
minds against the defendants,' he verily believed 
the defendants could not and would not get a 
fair and impartial trial at Cornwall. That from 
the magnitude of the amount in dispate on the 
fonper trial, and the number of witnesses on 
both sides (being about forty), the cause was 
universally known and talked about in a small 
place like Cornwall ; that the deponent was told 
and believed a prejudice was endeavoured to be 
got up by or en behalf of the plaintiff against 
the defendants, by it being repre^nted that the 
reason defendants refused tb receive the tobacco 
was on account of the fall in the price of tobacco 
and not because pf its being a bad and not equal 
to the Union Jack brand (which it was to bie) ; 
that the same would occur again in this eause he 
vefily believed. That the Hon. J. Sandfield 
Macdonald was the plaintiff's counsel on the 
former trial, and is the plaintiff's attorney, and 
would, as deponent believed, be his counsel on 
the coming trial ; Uiat his influence in Cornwall 
and in the United Counties of Stormont. Dondas 
and Glengarry, boUi on his own account and his 
long residence therein, and being a member of 
Parliament for Cornwall or some of the counties 
aforesaid now and for so long before, and also 
speaking the (Hslic language, which most of any 
jury to be got in said counties also speak is so 
great that the deponent verily believed it to bo 
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utterly impossible on that aooonnt alone for the 
defendants to get a fair and impartial trial at 
Cornwall ; that hFs influence is so great that it 
is almost a pro?erb that no stranger not living 
in said coanties when he is opposed to him can 
get a verdiot there even though entitled to.it; 
that if the trial of this cause talces place then 
he deponent believed the defendants were certain 
to lose the verdict, whereas they are ei^titled to 
a verdict. That he deponent believed the case 
can only satisfactorily be tried by a jury of 
tobacco mannfactarers, or of those engnged in 
the manufacture of tobacco or In the buying or 
selling thereof, as such a Jury csn only rightly 
understand the questions involved in the cause, 
and give a proper decinon therein, and justly 
weigh and decide on the evidence ; that such a 
jury cannot be got in the united counties as the 
deponent was i^vised and believed, but can be 
got in Toronto. That f^om the foregoing and 
other causes the deponent believes a fair and im- 
partial trial could not be had in Cornwall ; that 
the application is not made for purposes of delay 
but solely to save additional expenses and get a 
fair trial. That from the number of witnesses 
in.the cause and j>ersons attending court at the 
former trial, he, deponent, and a number of the 
defendants witnesses could only get accommoda- 
tion at a private house, and that of an inferior 
sort. 

The affidavits of six other persons who were 
probably witnesses for the defendants on the 
former trial, were also filed, they using almost 
the identical words of Mr. Arthurs, stated their 
opinion that the defendants could not get a fair 
trial in Cornwall for the following reasons : 

1. The influence brought to bear on the jury 
by plaintiff through some of his witnesses 
boarding at the same tavern where four of the 
jurors at the former trial boarded, in prejudicing 
their minds. 

2. The case being known and talked about in 
a small place creating a prejudice, by represen- 
tations that defendants refused to receive the 
tobac&o because of the fall in the price of the 
article. 

8. The influence of Hon. J. S. Maodonald, and 
his speaking Osslic, rendering it impossible for a 
stranger to get a verdict when he is on the other 
Bide. 

4. The case can only be satisfactorily tried by 
a jury of tobacco manufacturers or of those 
engaged in the manufacture of tobacco, or the 
buying an4 selling thereof; and such a jury 
could not be had in Cornwall but can in Toronto. 

A further affidavit by William Murray of the 
City of Toronto, wholesale grocer, was also filed 
by the defendants. In this affidavit the first 
and third grounds mentioned in the other affida- 
▼its as above mentioned were; struck out. 

W. S. Smith shewed cause. He filed, on be- 
half of the plaintiff: 1. The affidavit of the lat- 
ter, suting that the town of Cornwall is the near- 
est place where the assizes are held to the city of 
Montreal, where all his witnesses reside. That 
he would require and have in attendance at court 
on the trial of the cause about forty witnesses 
to testify to the quality of the tobacco ; that the 
witnesses are persons who were in his employ 
when the tobacco was being manufactured, and 
also merchants and tobacco dealers in the city of 



Montreal to whom he sold the same quality and 
brand of tobacco as that sold to defendants. 
That it would be necessary for hie witnesses in 
giving evidence to see the tobacco that will be 
produced at the trial in order to speak of its 
quality. That the additional expenses of having 
the case tried at Toronto instead of Cornwall 
Would be $600, and that great additional expense 
would be incurred in trying this cause at any 
assize town further from Montreal than Cornwall, f * 

2. The affidavit of John B. McLennan, the 
partner of the attorney for the plaintiff, who 
stated he has resided in Cornwall for ten years, 
attended nearly all the assizes in that town dur- 
ing that time ; that he was not aware nor did he 
believe that defendant Arthurs, or the other 
defendants whose affidavits were filed on this ap- 
plication by defendants, ever attended au assise 
in the said town either as witnesses, or plain- 
tiffs, or defendants, except in the cause sgainst 
the defendants tried in November, 1863, and that 
was the only opportunity they ever had of judg- 
ing of jurors in the United Counties of Stormont, 
Dnndas and Qlengarry. 

Richards, C. J. — The present Mr. Justice 
Willes when at the bar stated, arguendo, in De 
Rothtchild V. ShiUion, 8 Ex. 508, *' the plaintiff is 
dominui lUtM, and entitled to lay the venue where 
he pleases, subject to the rules of court." 

In giving judgment. Pollock, C. B., said, **.The 
general rule on the subject may be thus stated : 
Uie application to change tho venue may be 
made either before or after issue joined, as may 
be most convenient to the parties in the proper 
conduct of the cause. If the application be 
made before issue joined it is required that the 
party applying should state in his affidavit all 
the circumstances on which he means to rely. 
He will not be allowed to add to or amend 'his 
case when cause is shewn. It will be sufficient 
however for him to rely on the fact, that the 
whole cause of action arose in the county to 
which he desires to change the venue, but if he 
does so he may be answered by any affidavits 
negativing this fact, or shewing that the cause 
may be more conveniently tried in the county 
where the venue is laid. If made after issue 
joined the affidavits in support of the applica- 
tion must shew that the issues joined may be 
more conveniently tried in the county to which 
the party applying proposes to change the venue. 
Of course the affidavits are open to answer by 
the other party. In all these case% the court or 
judge will decide, after hearing both sides, 
whether the venue is to remain or be changed as 
prayed, or be made in some third county «iooord- 
ing to its discretion." 

In ffelliweU v. ffobtan et al. 8 C. B. N. S. 761, 
the head note of the case is, ** the court will not 
deprive the plaintiff of the right to lay the venue 
where he pleases, unless there is a manifest pre- 
ponderance of convenience in a trial at the place 
to which it is sought to be changed." 

In Duru v. Eopwood, 7 C. B. N. 8. 885, the 
head note reads, ** the court will not change the 
venue flrom the place the pliantiff has thought fit 
to lay it upless there be some great and obvioua 
preponderanoe of convenience in trying it else- 
where " 

Therefore in a breach of warranty on a sale 
of horses at Liverpool the court refused to . 
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ohange the tenqe from HiddleMz to Sontb Laa- 
ossblra, upon affidsTit sutiDg that the defend- 
ants witoeBseB all reeidM at LlTerpool and in 
It eland, the affidayits In answer stating that the 
plaintiffs witnesses, soientiflc men and others, 
all resided in or near the plaee where the Tenae 
was originally laid. 

In giving jndgment in this case Willes, J., 
referred to ffeUiweU t. ffobitm, and Intimated 
when the qaestit>n decided in that case arose 
apain it would require Atrther consideration. 

In Jacluon j. Kidd, S G. B. N S. 864, Byles, 
J., said, ** To induce a judge to make an order (to 
ohange the Tenne) three things are necessary : 
First, that the defendant's wit i eases reside at 
the place to which it is sought to change the 
▼euue. Secondly, that the plainUfTs witnesses 
also reside there. Thirdly, that the cause of 

* aetlon arose there.** 

Erie, C. J., in gitittg judgment, said, "the 
principle on which the judges have been guided 
■Inoe the passing of the Common Law Procedure 
Act of 1852 is this, that If it be made to appear 
thAt there will be a great waste of costs In a trial 
of the cause at the place where the ▼enue is laid, 
anl much saving of costs in trying it at the 
place where it is sought to change the «enne the 
judge is at full liberty to ezercUe bis discretion 
in the matter and to make the order If he sees fit.*' 

Schutter et aL t. Wheelwright 8 C. B. N 8. 888, 
was an action brought against the captain of a 
Tessel for couTersion of a bag of specie. The 
Tcssel was out at sea ; two bags of specie had 
been shipped on board of her, and the specie being 
takcii on board another Teasel at sea it was 
agreed between the captain of the burned Tessel 
and the saWor that it should be referred to a 
gentleman at Liverpool what should be awarded 
for salvage. He awarded the salvor one of 
the bags. In an action against the oaptaln 
the venue was laid in London. On application 
to Orompton, J., at Chambers, be ordered the 
Tenue to be changed to Liverpool on an affidavit, 
that the plaintiff's cause of action, if any, did 
not arise in London or Middlesex, that it would 
be Absolutely necessary for the proper defence 
of the action to adduce the evidence of several 
witnesses, some of whom resided at Whitehaven 
in (Cumberland, and others near Queenstown in 
Ireland. That It would be attended with great 
and needless expense to defendant for necssary 
tra%elling expenses and loss of time oif such wit- 
nee es attending the trial if tried in London. 
That the trial at Liverpool would be at consider- 
ably less cost, as it could be reached by steamer 
both fh»m Queenstown and Whitehaven, and that' 
the trial being of a mercantile character it would 
be conducive to a fUr trial to hold the same in 
liivorpool. 

The court wmt moved to rescind the order on 
the ground that the affidavit did not warrant the 
cha>ige of venue. Byles, J., on the argument, 
said, ** There certainly is no reason that I oan see 
Wh^ the cause should not be tried at Liverpool 
rather than in London. The plalntifTs counsel 
eoniended that a plaintiff had a right to lay the 
▼enae where he pleases, and the eonvt will not 
inteifere to deprive him of that right unless there 
is a manifest preponderance of convenience in a 
trial at the plaoe to whiah it is sought to change 

• the fCBue." 



Erie, C. J., '^ Where a judge has exercised % 
discretion in the matter the party seeking to 
Impugn it should shew the court some clear 
reason for thinking it had not been well exer- 
cised." 

The plaintiff's aiffilavit shewed he had soTeral 
witnesses who resided in London, and the removal 
of the cause to Liverpool would entail upon the 
plaintiff the necessity of employing fresh coun- 
sel. It was manifest, therefore, that oonTenienee 
as fkr as the plaintiff was concerned greatly 
preponderated in (kvor of having the cause tried 
in London. 

Erie, J., in giving the judgment of the court 
mid, ** Without saying what would have been my 
opinion if this had been an original motion to 
change the venue, I think the learned judge 
having in the exercise of his discretioo made the 
order, the burthen of shewing that he has acted 
under a misconception is oast upon the plaintiff; 
he has. failed to do this, and the rule must be 
discharged.*' 

I shall ooosider the change of the Tonae in 
relation to the question of the expense of trying 
the cause in Toronto taslead^of in Cornwall. 
The |>lalntiff expects to have in attendance about 
forty witnesses, all of them residing in Montreal, 
about five hours run by rail firom Cornwall, a 
disUnce of sixty-seven miles. The defendants 
state they have between twenty and thirty wit- 
nesses residing in Toronto and the neigh boni^ 
hood, distant 266 Utles flrom Cornwall. If the 
plaintiff's forty witness^ were obliged to come 
from Montreal to Toronto thoy would reqnirato 
travel 888 miles. The defendants say their 
additional expenses in trying at Cornwall would 
be about $220. Plaintaff says his additional 
expense in trying the ^ease at Toronto would be 
upwards of $600. As to expense then it seems 
largely in favor of allowing the venue to remain 
where it |s. It is suggested, however, that 
plaintiff's witnesses may be examined under a 
commission and the expense thuii be saved. I 
think, however, in a case like thie when the 
question is as to the quality of a manufaetnred 
article, the evidence taken on a commission would 
not be satisfactory. It would not be aocompanied 
by that immediate reference to the samples to 
be compared and ready explanations that would 
be approvetl by a etea eoos examination. I 
think the pluntiff not unreasonable in saying it 
would not 1m safe for him to rely on testimony 
taken under a commission. , 

The neit argument as to convenience is, that 
it will ^ necessary to have a view of the 
tobacco disposed to defendants, and that cannot 
be had at Cornwall, as it is now in defendants 
warehouse here. I apprehend that enough of 
the article for all practical purposes on the trial 
can be forwarded to Cornwall at small cost. It 
is not in the nature of a fixture, and can readily 
be forwarded to Cornwall, the whole of it if 
necessary, I should sutypose, without Increasing 
the expense so as to make It range up to the 
difference of cost snggested by the plaintiff that 
would occur In trying the case at Toronto. 

The next point of convenience Is, that so large 
an inffux of people takes place In Cornwall dur- 
ing the sittings of the Superior Courts that the 
addiUonal accommodation required for defend- 
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ants and the wiUkevses oannot be obtained there. 
I should think this diffienlty might be obviated 
bj an early applioation to the inokeepeit, and if 
a speeial jary is etraek.the ooart would probably 
fix a day for the trial of the eause, so that it 
would not be neeessary to bring tho witnesses 
there before that day. I olmnot say that I feel 
pressed with this argument 

In Hawthorn t. Dtnham^ S Irish Law Bep. 1, 
the court refused to change the ▼enue to enable 
the parties to obtain a tenue where a much 
stronger ease was made than in this cause. 

On the question then, that as the cause of 
action arose here and defendants witnesses reside 
here the eause can be more eonteniently tried at 
Toronto, I am against the defendants, for I think 
as the plaintiff has much the larger number of 
witnesses residing in Montreal, when, if a day 
ifl filed for the trial they may be brought up in 
four or fire hours, the balance of convenience 
and expense is much in faror of not changing 
tbe Tenue. 

The remaining question as to getting a fair 
trial at Cornwall still remains to be considered. 
The first objection is, that plaintiff*s witnesses 
and others converse in preaence of the jurors on 
the subject and inculcate the erroneous notion 
that defendants refused to take the tobacco that 
plaintiff manufactured for them because the price 
of the article had fallen and not because of its tiad 
quality. As fo this ground, I suppose, if these 
witnesses were unscrupulous enough to do this 
in Cornwall they might do so in Toronto ; and It 
farther presumes what I am unwilling to admit 
without clear eridenoc of the fact, that intelli- 
gent jurors would allow themselves to be influ- 
enced by any such considerations as these. It 
will hanily be urged that this objection will 
apply to a special jury which the defendants now 
•eek to have struck*. 

The next is, that the plaintiff's' counsel and 
attorney is a member of Parliament repaeeenting 
one of (he constituencies in- those united coun- 
ties, and that he has done so for many years 
past ; and in addition thereto he speaks the Omlic 
language, which is the mother tongue of many 
of Uio juiors, and therefore the jury will give a 
verdict to his client when it really ought to be 
given for the defendants. 

I have not met with any case at all approach- 
ing this as a ground for changing a vonue. I 
find when an action was brought against the 
managers of a bank it was urged that there were 
a great many stockholders of the bank scattered 
through th« county to which it was sought to 
change the venne, and that many of the leading 
iohabitants transacted their business with the 
bank, and irf that way there might be a prejudice 
in favor of the defendants themselves. I have 
never heard it urged that because an advocate 
had great influence with the jurors that that was 
a ground for changing the venue. If so, I ap- 
prehend, when Sir James Scarlet was at the bar 
and retained against a defendant it might have 
been urged that his influence with the jury on 
particular circuits was so great that defendant 
could not get justice done him, and therefore he 
ought to have a change of the venue. I have 
not met any case in which ^e application has 
ever been made on such a ground. If the de- 
fendants pnt their loase before a jury and Justice 



is not done thsm the court always have the 
corrective power of granting a new trial to secure 
the eu'is of Justioe. 

If the oasa be one requiring a larger amount 
of {ntelligence aad a more careful selection tbaa 
is usually possessed by a common jury, the de- 
fendants may obtain a special Jury ; and [ am 
unwilling without the dearest possible evidence 
to justify it to cast such a reproach on the integ- 
rity and intelligeiice of the inhabitants of the 
United Counties of Stormont, Dundas and Glen- 
garry, as to suppose they cannot try a case in 
which Mr. J. .8. Macdonald is an advocate, and 
do justice to the party to whom he is opposed. 
The language of some of the judges in DowUnf 
V. Sadlier, 8 Ir. C. L. Rep., at pp. 606 and 608, 
seem to me appropriate to this case : 

Chief Justice Lefroy said, *' Because it* is 
suggested that a feeling existed * * « * 
is that to be made the ground for the oiril ex- 
communication of the spedal jury of Vhe whole 
county ?♦*•*♦ Ought the county to be 
stigmatised upon any such allegations?" The 
learned Chief Justice refers to the language of 
Mr Justice Wilmot in lUx t. JEToiiw, 8 Burr. . 
1880, when he said, ** it is only iuppoted eonjec^ 
tured they * verily believe ' th'at there cannot be 
a fair and impartial trial by a jury of the city. 
Nor in the nature of the thing can such s su|^ 
gestion be credited. It does not follow that 
because a man voted on one side or on the other 
he would therefore perjure himself to favour 
that party when sworn upon a jury." Moore, 
J.^ in the same case said, ** it would at all times 
require a very strong and clear case to induce 
me to say thst alTair trial oould not be had in 
any county in Ireland. I would be slow to say 
that if a man were interested In a matter of a 
political and exciting deseripUon he would there- 
fore ncgleot his duty." 

As*to striking a special jury of tobacco man- 
alkcturers from those who are not witnesses in 
the cause I faney that would be almost as diflicult 
in Toronto as in Cornwall ; then if th'e qualifica- 
tion be extended to those who deal in the article 
of tobacco by buying and selling, I think there 
is hardly a general dealer in the United Counties 
of Stormont, Dundas and Glengarry who does 
not buy and sell tolMMOo more or less. 

On the whole I do not see my way clear ia 
changing the venue as desired by the defendants, 
and Uiat part of the summons vrill.be discharged 
witb costs to the plaintilb to be costs in the 
cause. 

As to the other branch of the summons I do 
not understand that it is opposed, and therefore 
tbe order will go. 

I may mention, that I understand Bfr. Justice 
Hagarty, when applied to in Chambers, revised 
to grant the summons to change the venue on 
the grounds stated in the defendant's affidavits. 

I h-ive looked at many more cases than thoss 
I have quoted fW>m, but I thought it better to 
refer to those of the latest date, containtng the 
views of the Judges on this question of venue, 
so far as necessary to be considered in settling 
the queMons presented on this summons. 

Summons discharged* 

« 8m alin Ckatmm t. I\arkhmm. 18 0. B. N. 8. Stt; 
Baekmon v. Barwkm, 15 a B. N. 8. 482: Brown t. (^im, 
10W.B.8e; JtoCWiV.rJteAtttAwftakll W.S.2B4. 
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Cbtit—Sitptrior Court teaU—Whm plaM{ff eniUUd to— 

Montjf paid into Qmt 
iriMi*, after pUinttff oommoomA hla aotloa In ths 8op«rlor 
Oonrt, defeitdMit paid tlM 1010 of $162 in ftiU of th* raU 
which pldotlff accepted l«n ooata, to be mid when taxed 
or agreed npon, it wan held^ that platnttir under the dr* 
enmataneee waa entitled to an order fhr full eoyte, dieaame 
aa If the mon«y had been paid faito court. 

[Ohambwa, March 81, 1865.J 

.Plaintiff obtained a fommons onlling on defend- 
ants to shew caase why plaintiff should not be 
allowed full Superior Court costs aceordtng to 
the scale of the Superior Courts, on grounds 
disclosed in affidavits and papers filed. 

The action was brought bj plaintiff agidnst 
defendant Forsyth, a clerk of a Dirision Court 
and his sureties, under Con. Stat. U. C. ch. 19, 
aecs. 26, 27, for non-pay^ient of money collected 
by the clerk for pluntiff, an execution creditor. 

Defendant not baring pleaded^ plaintiff signed 
judgment in default of a plea. 

Plaintiff aferwards accepted $152 in full of his 
claim in the suit except the amount due for costs, 
which defendant agreed to pay when taxed or 
agreed upon. 

The costs were afterwards taxed according to 
the SuperTor Court scale, but defeu'lants con- 
tended that plaintiff was only entitled to. County 
Court costs, and refused to pay the amount taxed. 
Thereupon plaintiff, with a view to the'recoyery 
of the corts, served notice of assessment, entered 
the record for assessment, and assessed damages 
at Is. 

Robert A. Earriaon shewed ^use. He argued 
that the case was one which was clearly of the 
proper competei^ce of the' County Court (Con. 
6Ut. U. C. ch. 19, sees. 26, 27, ch 16, s.l7), 
that the agreement to pij 098t8 when taxed or 
agreed upon had no reference to any particular 
scale of taxation but only to lawful conts, which 
the costs taxed were not {Keep ▼. Hammond, 9 
n. 0. L. J. 167), that plantiff by serring notice 
of assessment had abandoned the taiation of 
costs and thrown open the whole matter, and 
that the amount recovered Mng within the 
Jurisdiction of the County Court the onu$ was 
upon plaintiff to shew that the cause was a proper 
one to be withdrawn from that court, which he 
failed to do. 

O, jyArcy Bouttan^ In support of the summons, 
argued that the cause was a proper one for a 
certificate, and that under any circumstances 
defendants baring paid $162 damages on the 
suit had admitted plalntifl^s right to bring the 
suit in the Superior Court as much as if the 
money had been paid into court, and so was 
entitled to the certificate. 

RiOHABDs, C. J.~I think plaintiff Is in the 
same position as if the money bad been paid 
into court, the effect of which, I take it, would 
be to admit plaintiff's right to tall costs. I do 
not think that either the Con. Stat U. C. eh. 
22, sec. 828, or the rule of court as to costs has 
any application to such a case. So under all the 
circumstances I ha?e made up my mind to grant 
the certificate, but without oosu of the ap- 
plication. 

Order accordingly. 



ELECTION CASES. 

{B^orUi hjf Bouav A. HAanxsov, Biq., Barrider'ai'Ztam. 

Rbo. bx bbl. Blakblbt t. Cahatah. 

Con StaL U, G, oap, 54, «. 70— &f2Men«y <{frM/ property tn 
net/MC( wkgniifto qtaatif]t-'Ineun^>ranou — Elfftet thereof. 

MM, 1. That the real property in reipeet of which a onndl- 
dato fbr the ofllee of alderman in a city quaUflen, may be 
of an eatato atther legal or eqoitaUe. 

AU, 2. That the eatoto need not be ttm flrom IneunnbraDeaa. 

BddU 8. That If Ineonbered, and after d:Mla«Uag the gross 
amount of the loenmbranoeB from the eases ned Talue of 
the premiesa, there be atlU left a aaiBdent annual raloe 
in raapeot of which to qnalify, thai the qnaUflentioa k 
■nfllelent. 

[Oommon Law Chambers, lebruary ST, IMS.] 

On the 1 1th day of February last, aa order 
was obtained for a writ of summons in the na- 
ture of a quo warranto directed to the defendant 
to show by what authority he exercised the office 
of aldarman for St. Patrick's Ward, in the city 
of Toronto, and why he should not be remoTed 
from the sa^d office. 

The relator objected to the election of the 
defendant on the grounds — That the defendant 
was not at the time of thb election possessed of 
the necessary property qualification for aider- 
man; that at the time of the taking the last 
assessment fbr the city he was not then the 
owner of the property on which he claimed to 
qualify as freehold, and tha't he procured the 
said property to be rated in his name for the 
purpose of giving an appearance of qualification, 
being, in fact, not the owner or entitled to qual- 
ify therein, and never beneficially interested 
therein, and that if at any time he was benefici- 
ally interested therein, he was not at the tiase 
of his elect'ou beneficially interested to an 
amount sufficient to qualify him ; that any es- 
tate which remained in him at the time of the 
election was* not freehold, and insufficient as 
leasehold, both in value and estate; that the 
equity of redemption, if defendant was benefici- 
ally entitled thereto, was insufficient in valoe, 
and was not rated in respect thereof, and that 
the value of the leasehold in defendant's name 
was insufficient to complete his qualification. 

In support of the statement and writ two 
affidarits were filed, that of the relator and of 
the assessor of St. Patrick's Ward. 

It appeared from the affidavit of the relator 
that on the last revised assessment rolls for the 
city of Toronto the defendant was rated for 
premises on Strachan street, as owner of the an- 
nual value of $240, and as occupant of certain 
leasehold premises rated at $160 (regarding the 
latter no objection was taken) ; that the premises 
on Strachan street, on which ten dwdi ling-houses 
are erected, consists of. lots 1. 2 and 8 on block 
B, west side of that street That from memor- 
ials in the registry office it appears that at the 
taking of the assessment for 1864 the legal 
estate in these lots was vested in Captain Strac- 
han. That he conveyed the same by deed, dated 
18th August, 1861, to Mrs. Mary Ann Nixon, 
sister of the defendant, who mortgaged the same 
by deed dated 27th August, to the Western 
Canada liuilding Society, for $600, and that she 
also by deed dated the 28rd August, but not 
registered until 10th December following, con- 
veyed the premises to defendant, subject to the 
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mortgage; and that the defeodaDt^by deed dated 
let Deoember, 1864, mortgaged tb'e premises to 
ODe Hime for X275, payable in three years ; both 
of which mortgages appear not to be discharged, 
ftnd the relator stated his belief that the promi- 
see were not equal in yalue to the amount of the 
mortgages, and that he was informed that Capt 
Strachan had oontracted to sell the lots to one 
Baineis from whom Mrs. Nixon acquired her 
interest therein, but that the purchase money 
was not paid to Captain Strachan until after the 
taking of the assessment, and about the date of 
the deed to Mrs. Nixon. He also swot^ that he 
was informed the defendant is in insolvent oir- 
camstances, and that defendant never was bene- 
ficially interested in the premises in question. 

The affidavit of John Clarke, one of the assee- 
sera for St. Patrick*s Ward for the years 1868 and 
1864, verified extracts from the assessment rolls 
for these years, showing the manner and in whose 
names the property in question was assessed. 
In 1863 it appeared to have been assessed in the 
name of Ann Canavan and Thomas Barry and 
John Cnnavan, trustees. In 1864 It was asses- 
Bed in the sole name of the defendant. Clarke 
Bwore that in 18(58 it was assessed at the request 
of defendant in his defendant's name, for a Mr. 
Canavan ; that in the month of March, 1865, the 
assessors assessed the premises in the snme way, 
but that subsequently defendant told .them that 
he wished his name inserted as owner, which wss 
done in April, 1864. and before they had com- 
pleted their assessment of the ward, and the 
same was so returned to the City Clerk on the 
Ist of May following, as required by law. 

Robert A. Barriton shewed cause and read 
and filed several aflidavits on the part of defen- 
dant The defendant swore that in March, 
1863, he purchased the premises on Strachan 
street, fVom Captain Strachan, getting a bond 
for a deed ; that in August, 1864, Captain 
Strachan informed him that if he paid the bal- 
ance then due he would allow him a discount ; 
that in the same month he made an application 
In (his sister's) Mrs. Nixon's name to the Buil- 
ding Society for a loan of $600, with a view of 
paying Captain Strachan ; th%t upon the request 
of the defendant and with his sister's consent. 
Captain Strachan conv^ed to her the lots in 
fee ; that Mra Nixon executed the mortgage to 
the Society; that the sole reason of the deed 
being so made to Mrs. Nixon was in consequence 
of an arrangement between defendant and the 
Secretary of the Society, in which the mortgage 
was to be given in a third pirty's name, he (the 
defendant) executing a bond to the Society as 
additional security for the same. That on the 
23rd August Mrs. Nixon, by deed, conveyed the 
premises to defendant in fee; that on the 1st 
December last, he (defendant) executed a mort- 
gage on the premises to one Hime for £275. 
The defendant swore that this was solely exe-' 
cuted as a security to Hime to take effect only 
en his (defendant) receiving from Hime two 
mortgages which Hime held as collateral secu- 
rity for advances made by Hime to the defendant 
and some of his clients ; that he had not then, 
nor has he since withdrawn the two mortgages, 
and that they still remain in Him^'s possession ; 
and he further swore that at the time of his 
election Hime had not the sltghtest claims on 



the mortgage for £275, or on th^ premises con- 
tained therein ; and he also swore that he did 
not cause himself to be assessed for the property 
for the purpose of giving himself a qcfaiificittion, 
but solely on account and for the soe reason 
that at the time he was sole owner of the pro- 
perty, and that he is still owner. 

James MoGill Strachan swore that he being 
4hp owner in fee of the property in question in 
March, 1868, nve a bond for a deed for the 
same to defenaaot conditional on payment of 
£140, within three years, to execute a convey- 
ance thereof to defendant; that in the month of 
August, 1864, 'he suggested to the defendant 
that he would allow him a discount if he wpuld 
take out his deed for the lots; that in same 
month defendant applied for the loan referred 
to ; that he (Strachan] executed a deed to Mrs. 
Nixon for the purpose as understood between 
defendant and himself of Mrs. Nixon executing 
the mortgage to the Society for the loan ; ^nd 
that he (Strachan) received the proceeds of the 
loan, and he further swore that he is satinfied 
that at the time of the last assessment and at 
the time of 4efendant'8 election defendant was 
possessed of the property in question to his own 
use and benefit. 

Mrs. Nixon swore that she accepted the deed 
and executed the mortgage at the inetanoe of 
the defendant, and afterwards conveyed the pro- 
perty to defendant, as stated above, all of which 
was done for the sole purpose of facilitating the 
loan, and that she had no interest whatever in 
the property. 

H. L. Hime swore that in December last de- 
fendant requested ^im t6 hand over to him 
(defendant) two moiigages amounting to about 
£300, which defendant had deposited with him 
as collateral security for notes discounted, for 
the purpose, as he stated, of filing bills to com- 
pel payment of the amounts secured b; them, 
and that the defendant proposed substituting in . 
lien thereof a mortgage on property of his own ; 
that he (Hime) consented, and that defendant cm 
the 10th Deo. last delivered to him a mortgage 
made by himself for £275 on the property in 
qnestiott ; he swore that defendant did not take 
away the two mortgages, but merely took an 
indenture 'of assignment of the same* fW>m 
which defendant said he could obtain the parti- 
culars of the two mortgages; and he further 
swore' that at the time of defendant's election, 
and when he subscribed his declaration of office 
in January last, although the mortgage was in 
his office and registered, that he did not hold it 
other than as he (Hime) terms it, as an escrow, 
and that he had no claim whatsoever against the 
same, or the properties therein mentioned, and 
he stated that the defendant had not since taken 
away the mortgages. 

Mrs. Aon Canavan. swore that she never had 
any estate in the. premises in question, and that 
she always anderstood it to be defendant's pro- 
perty. 

Thomas Barry swore that he is a co-tmstee 
with defendant by virtue of a power in a deed of 
trust made in 1856, between A. Bumham, of 
Cobonrg, and the defendant; that he does not 
hold or ever held as trustee or otherwise fbr 
Ann Canavan,' named in snob trust deed any 
property on Strachan street, and verily believei 
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that she has not or eTW bad any property there; 
that he was appointed a troetee in 1862, and is 
still acUos as snoh. 

WillianrB. CanaTan swore to Barry and de- 
fendant being the trnstees aforesaid; that he 
had consnlted from time to tioe with hie mother, 
Ana Canavan, the cutui qui trutU regarding so- 
onrities held by the • trustees for her benefit 
That some time in 1868 defendant represented 
to Mrs. Canaran th t he had pnrohased the pro- 
perty on Straohan street trom X)apt. Straohan, 
and reqaested her to allow it to be held as part 
of her trust property, and to allow him (defsnd- 
snt) an amount of money for the same; that 
Mrs. CanaTan deelined to aooede to suoh propo* 
sal, or aooept the same, and that she did not 
aoeept it, and that she has no interest in it, and 
stated that she had just reason to beliere tirat 
the property is defendant's. He also oonduoted 
the making of the assignment to Mrs. Nixon for 
the person already mentioned, and that she exe- 
cuted the deed in his preseooe to defsndant, and 
swore that tiie property f^om the time defendant 
purebasnd from Oupcain Straohan was bis to the 
present time. 

C. 8. Patterton and Lauder for the relator. 

MqbbisoU, J. — Under the 70th clause of the 
Municipal Aot the pereons qualified to be elected 
aldermen in cities are residents who have at the 
time of the election in their own right, &o., as 
proprietors or tenants freehold or leasehold pro- 
perty, rated in their own names on the last 
assessment roll to at* least in freehold to the 
annual talue of $160, or leasehold to |820, and 
BO in the same proportion in case the property 
is partly freehold and partly leasehold, and ,the 
clause defiI4^8 the term leasehold to include a 
tenaooy for a year or from year to year, and 
that the qualifying estate may be either legal or 
equitable. 

As it is admitted here that the property in 
question was assessed in the name of the defen- 
(lant, and was rated, on the last assessment roll 
at a sufficient amount to qualify him' for the 
office, the only question to be determined is 
whether at the time of his being so assessed, 
and at the time of bis election, the defendant 
was possessed of an equitable estate on the 
premises. Upon the argument Mr. Patterson 
pressed upon me that taking the mortgage of 
$500 and the mortgage for £276 into account, 
and assuming the latter to be a eubststing mort- 
gage and a charge on the property, the defendant 
had not such an interest in the property as was 
sufficient to qualify him within the meaning of 
the aot. With re^rd to the X276 mortgage- 
when I consider the circumstances sworn to by 
the defei^dant and the mortgagee, under which 
the mortgage was made and the sworn disavowal 
of all claim and interest therein mentioned, and 
that tbat disavowal is based upon the fact that 
the purpose for which the . mortgage was made 
was nerer carried into effect: if it were neces- 
aary for me to determine the point, I would 
hold that it was bo eacambranoe on the pro- 
perty. 

The 70ih enacting clause is silent as to encum- 
brances. If the Legislature intended that the 
qualifying property should be encumbered, or if 
encumbered, to be reduced for qualification pur- 



poses proponionably, it is not unreasonable to 
suppose that it would have so enaoted in ezpreas 
woras. We find the Legislature so speaking in 
other statutes with reference to property quati- 
floation for members of the Legislature, ja««tiees 
of the peace and others, whore the aoBoaat is 
stated to be orer and abore all incumbranees 
thereon. The concluding words of the elause, 
declaring the estate may be oither legal or 
equitable, in my Judgment points among other 
estates, to that which is suljeot to inenm- 
brances.^ 

But even if I held that the amounts of the two 
mortgages were both to be 'deducted from the 
assessed ralue of the premises with a view of 
ascertaining whether the defendant had a suffi- 
cient qualification, it Still appears he is suffi- 
ciently qualified. The assessors baring rated 
the property at $240 annual ralue, I must 
assume that It was assessed as being of the 
Taloe of $1,000, and deducting $1,600, the 
amount of the two mortgages, would leuTc 
92,400 as the rateable interest of the defendant, 
giring an annual value sf 9144. which, being 
added to |80, half of the annual Tnlue of the 
rated leasehold property, would make $224^ 
more than sufficient to qualify the defendant 
for the office to which he was dected. 

On the whole case, and from all the facts 
disclosed upon the affidaYits filed by the relator 
and on the part of the defendant, I am of opin- 
ion that at the time of the defendant's election 
as alderman he was possessed as proprietor of 
equiteble estate in the premises sufficient to 
qualify him for the office; and that the office of 
alderman for St. Patrick's Ward, in the City of 
Toronto, be allowed and adjudged to the defen- 
dant, and that he be dismissed and discharged 
from the premises charged against him, and do 
recorer his costs of defence. 

Order occordingly. 
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Where « penon aleeted alderxnan of a dty mede a daeUrtr 
' Oflloe. inadtertaotly qnallfying upon pmptirty fn 
> cf «lil«h ha WM not entitled to qutllfy, baft waa 



tion of Oflloe. inadterteotly qnallfying npon pmpfirtj fn 
reipeet of «hl«h ha wm not entitled to qnalify, baft waa 
before and at the tbae of the eleetioo. and at the time of 



Uie iwae of the quo tpammlo sommoQS agftlnst him. qnall- 
fled la reepeet Of other property, hie election was npheld. 
[Oommon Law Chambers, VeK 27, 1865.] 

On the 14th Februaiy last, an order was obtained 
for a writ of summons in the nature of a quo war^ 
ranio, directed to the defendant, to show by what 
authority he exercised the office of alderman for 
the ward of St. Patrick, in the city of Toronto, 
and why he should not be removed from the said 
office. 

Thh relator's objectidni W^re the following:— 
1st, that the defendant had not the necessary 
qualifications at the time of the toking the last 
assessment for the oity^that is, he was assessed. 
With two others, his partners, f6r $196, annual 
value of an iron foundry, aud for a vacant lot on 
Bevertey-street at $67 ; 2nd, that the defendant 
was not th^ owner in fee simple of the land and 
premisee set out in his declaratioh of office ; 8rd, 
that tlie vacant lot mentioned in defendant's de- 
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«laration of office is not hie property, and. that 
the other lands mentioned in the deolaration -are 
heavily 4Doambered with mortgages to the amount 
o£ X7U0 and upwards. 

In support of the relator's statement, only one 
affidavit (bis own) was filed, which, after setting 
out that he was qualified as an elector and voted 
at the election, stated that defendant was a can- 
didate fof the office of alderman, and heing 
elected, took his seat in the City Council ; that 
the defendant, in his declaration, made by him 
after his election, stated as his property qualifi- 
cation for the Raid office, ** An esute of freehold, 
to wit, a foundry and - premises and ?acant land 



on Beverley- street, in 8t John's ward ; " that he J the assessmens of $100 on the vacant lot ; and 



had examined the last revised assessment rolls 
for the city for 1864, and found that the name of 
defendant, jointly with John Neil and James J. 
Dickey, appeared thereon as rated for the said 
iron foundry and premises on Beverley-street as 
freehold for $195, and that defendant is rated for 
a vacant lot on the same street as freehold for 
$67 ; and that these properties are the same as 
mentioned in defendant's declaration : he further 
stated that he was informed by 8. Brough, Esq., 
that the defendant induced him (Brough) to make 
a propoBitioo to defendant in writing, proposing 
terras on which he (Brough) would sell the vacant 
lot above mentioned — it being his (Brough's) pro- 
perty—to defendant, which Brough did, and that 
defend mt never accepted the proposition, nor 
did he (Brough) ever convey the lot to defendant ; 
that it appears by the last assessment roll for the 
ci^y for 1 864, this vacant lot had been originally 
rated to Brough,' but his name was erased and 
the name of defendant inserted therein instead ; 
that Brough told the relator, defendant had not 
paid him anything for the lot, and that he (relator) 
believes that defendant procared bis name to be 
put on the assessment roll for the- purpose of 
appearing as qualified for the offiee of alderman^ 
that having searched the records of the registry 
office for the city, he verily believed that defen- 
dant has no legal estate in the land and premises 
described by defendant as a foundry, &c., in his 
s^d declaration ; and that by the records in the 
re^stry office the property claimed by defendant 
is encumbered by mortgases to tlie amount of 
£700, 

^laki. Q C, showed cause, and filed several 
affidavits on the part of the defendants. 

John Carr, clerk of the City Council, testified 
that on the 15th April last, he was the owner of 
a bouse on Denison avenue, in 6t. Patrick's ward ; 
that on that day he teased the same for one year 
thereafter, quarterly, to defendant, and that de« 
fendant entered into occupation of the same as 
h» tenant, and was astessed in the last revised 
•Messment roll as tenant thereof at $100 rent, the 
lowest actual annual value of the premises ; that 
the lease has ever since continued, and is still in 
roll force and virtue. He further stated that as 
clerk of the Council he had the custody of the last 
mieed assessment rolls of the city, and he testi- 
nea to correct and exact transcripts of those por- 
tions of the rolls in which defendant appears as 
Mscsaed in the ward of St Patrick, ^y this 
wioscnpt the defendant appears to be assessed 



BKTBBLST 8TXBBT. 

No, AMeument. 
No. 688 Nathaniel Dickey ^ Annual value. 

John Neil, j- As owners, foundry, 

J. J. Dickey, J &c $196 

686 Nat. Dickey, as owner, house 84 

587 " •• •• 72 

849 (Originally S. Brough) owner va- 
cant lot ' 67 

Revised, and name of N. Dickey inserted. 

DBNISON AVSNUa. 

1069 Nathaniel Dickey, occupant. ^ 100 

He further stated that defendant appealed against 



having stated to the Court of Revision that he 
was the owner, his name was inserted, and he 
procured the assessment to be reduced to $67. 
He further swore that as city clerk, having the 
city books before him, and being familiar there- 
with, he prepared for defendant his declaration 
of qnalifioation, and informed defendant that it 
was, as he believed it in fact to be, taken cor- 
rectly and sufficiently from the assessment books; 
and he stated that he did not include the lease- 
hold property, because he believed, as he still 
believes, that defendant's qnalifieation in Bever^ 
ley street was sufficient 

James J. Dickey, a brother and partner io 
business of the defendant, swore : that defendant 
and one John Neil ai^d himself, for some years 
past, and at the present time, have been and are 
co-owners in fee of the land on whioh the foun- 
dry is erected, and assessed in the roll at $195 ; 
that the lands are subject to a mortgage to the 
Scottish Amicable Society for £500 sterling, 
principal money, and no arrears of interest He 
stated that last June he and his partners were 
prepared to pay it off, and applied to do so, but 
that the company's agents refused, unless upon 
a six months' notice, and subsequently an agree- 
ment to extend the time for four years 'was made, 
giving additional security for the payment of the 
Qiprtgage money upon certain shares in another 
society, worth in cost at present at least $2, 150, 
and payable in 1868, with a high rate of interest, 
compounded half-yearly, and which in 1868 will 
amount to a sum much larger than the mortgage 
on the premises ; which shares were to be trans- 
ferred to the solicitor and agent of the mortgagee, 
and to Edward Blake, Esq., their solicitor, as 
trustees for both parties : and he further swore, 
that iadependent of that security, the mortgaged 
premises are worth $6,000, and that they would 
not accept any less sum therefor ; that on the * 
1st May, 1864, Mr. Brough agreed with defen- 
dant for the sale to him of the second lot on 
Beverley-ftreet, and that Brough' signed and 
delivered to defendant an agreement for the sale, 
which agreement was verified and pmdueed, and 
by it Mr. Brough agrees to sell the premises, let- 
ting them out to the defendant for £400, payable* 
in ten years, with Interest half-yearly, to be . 
secured by mortgage on the lot ; conveyance to 
defendant and mortgage back to be prepared and 
eiecuted as soon as conveniently may be ; defen- 
dant to pay the taxes for the then current year, 
-1864. Mr. J. Dickey further stated, that be waa 
present at a conversation between dt»fendanl and 
Mr. Brough on the subjectof the purchase; that 
there being some incumbrance on the lot, which 
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Mr. Brough wu to paj off or have the time for 
payment extended, the defendant assuming the 
same, it was agreed that Mr. Brongh should 
make arrangements in respect of the inoam- 
brance, and the oontract shonld then be oom- 
pleted by oooTeyanee. In the meantime defen- 
dant should enter into possession, which he did, 
and has since continued in possession ; and he 
stated that defendant Is the owner in equity of 
the fee of Ibe premises. 

The defendant himself, in his own affidavit, 
stated, that J. J. Dickey was the person who 
managed the tmnsaotions with the Scottish Ami- 
cable Insurance Society, and he incorporated the 
BOTeral matters stated in J. J. Dickey's affidavit, 
and stated that they were true. And as to his 
declaration of qualtftcation, he stated that he 
supposed and belieyed that it included the other 
properties mentioned in the affidavits ; that as it 
was prepared by the clerk of the Council, he did 
not closely examine it, as the olerk knew the pro- 
perties he was assessed for, and who informed 
him at the time that it included property more 
than sufficient for his qualification. 
' MeMab toT the relator. 
, lloBBisoM, J.— As to the first objection, after 
a careful examioaUon of- the affidavits filed on 
the part of the defendant, in connection with the* 
fact that. the last revised assessment roll shows 
that the defeudant, besides being rated with his 
partners for the foundry pi;emises, and as sole 
owner for the vaoant lot, that he was also rated 
as sole owner for two other properties rated at 
the annual value of $156, and also a leasehold 
property to the value of $100, and holding the 
views I have expressed in the previous ease of 
Regina ex rtl. Blakdy v. Canavan, respecting 
equitable estates and inonmbrances, I am of 
opinon that defendant, at the time of his elec- 
Uon, was duly qualified for the office of alder- 



The relator having suppressed the fact of the 
defendant being rated for the property valued at 
$166, and not negativing -the defendant being 
possessed of them at the time of his election, I 
do not think it necessary to oall oh the defendant 
for further affidavits relating to those properties. 

As to the second and third objections, they are 
directed specifically against the validity of the 
defendant's declaration of office, not against the 
Validity of the eleotion, or the defendant's quail- 
fication at the time of his election* 

The authority for the issuing of the summons 
herein is founded upon the 128th section of the 
Municipal Act, which enaets, that if the relator 
shows, by affidavit toft judge, reasonable grounds 
for supposing that the election was not legal, or 
was not conducted according to law, or that the 
person declared elected thereat was not duly 
elected, the judge shall direct a writ of summons 
in the nature of a quo warrantc to be issued to 
tiy the matter contested. The clause and the 
subsequent sections are all directed to the trial 
of the validity of the election*and the due elec- 
tion of the relator or some other person. The 
declaration of office referred to in the relator's 
statement is required to be made by the 176th 
section, bht I see nothing in the apt declaring thai 
if the person elected omits making sacli declara- 
tion, or makes a defective one, or that he is not 
seised or possessed of the estate therein meop 



tioned, that hh eleotion shall be void, or that it 
should be held that he was not duly elected. The 
statute, on the other hand, provides, by the 183rd 
clause, that If the person duly elected doea not 
make the declaration of office within twenty 
days after his election, he is subject to a penalty, 
and by the 16th clause of the Interpretation Act, 
the wilful and conupt making of any false state- 
ment in any deelaration required or antho rimed 
by any of the consolidated statutes of Upper 
Canada, shall be a misdemeanor, punishable as 
wilful and corrupt perjury. 

But even if the objections were open to the 
relator, it is quite clear from the affidavit of the 
clerk of the City Council, that having the enstody 
of the assessment rolls, he drew up the deolara- 
tioii for the defendant, and inserted in it« as he 
thought, sufficient property for the purpose, and 
that it was a mere omission on his part to insert 
the other property for which the defendant was 
rated as proprietor. 

As to the merits of the whole oase, the defen- 
dant has fully met the objections attempted to be 
set up by the relator. 

I am of opinion, therefore, that the office of 
i^lderman for St Patrick's ward, in the city of 
Toronto, should be allowed and adjudged to the 
defemlant, and that he be dismis:»ed and dis- 
charged from premises charged on him, and do 
receive his costs of defence. 

Order acoordingty. * 



QENERAL CORRESPONDENCE. 

St. GATHA.RINBS, JaDs 2^nd, 1865. 
To the Bditori of the Law Journal 

Gbntlbmbiv,' — As the point submitted in the 
following question is of great importance to 
many students, will yeu be kind enough to 
give your opinion of it, and oblige 

One of Thex. 

Under subs^ 2, sec. 8, cap. 85, Con. Stat 
U. C, is a student disqualified for admission 
who keeps (say) one Term after his articles 
have expired, although at the time of keeping 
the Term he is under a new agreement with 
his principal ? 

Is he also disqualified under the Rules of 
the Law Society ? 



[We do not understand what our correspon-^ 
dent means by "a new agreement with his 
principal.'* The Law Society have in more 
than one instance permitted clerks to go up 
for examination when their articles have ex- 
pired in the Term in which they 'go up or 
immediately after it ; but in no case when a 
Term has intervened. — Eds. L. J.] 

• Sm Etgifna «b tfL Chrajfton, v. BeO, 1 L. J. U.O. N.8. 1». 
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COMMON LAW. 



Bisks t. Birks. 



April 21. 



jProhate of two tutamentary papers — Miaiakt-^ 
Admi^aibility of parol evidenee-^Tettamentary 
paper» not ineonaittent toith 9ueh other — Thefint 
not revoked by the last. 

A testator, haying erased a elanse in hia will 
after the executioD, asked a friend to make a 
fresh eopj of the will, omitting the erased olanse. 
The copy was made: but the. person who made 
it by mistake omitted several other clauses. The 
copy was dnly executed, and the omissions were 
not disooYered until after the • testator's death, 
both wills haying remained in his custody up to 
that time. The two wills were not inconsistent 
Trith each other, and the latter contained no ex- 
press 'clause of revocation. Probate was granted 
of both documents upon parol eyidenoe of the 
circumstances under which they were drawn 
up and executed, as together containing the 
deceased's last will and testament. (18 W. R. 
638. 



Q. B. 



Reo. t. Wiudsos. 



April 27. 



JBaheae eorptu — Extradition treaty with America — 

64-7 Viet e. iie^Forgery— Forgery by the law 

0/ the State of New York. 

The 6 & 7 Vict c. 76, a. 1, which was passed 
to giye effect to an extradition treaty between 
England and the United States, provides that, in 
"pursuance of that treaty, any person charged 
with the crimes of ** murder, &o., forgery com- 
mitted within the jurisdiction of the United 
States," who shall be found within the territories 
of her Mnjesty, shall, upon requisition being 
made by the United States' authorities, be de- 
livered up to their custody. 

UeUL^ that an offence, which had no common 
element with forgery by the Jaw of England, but 
with respect to which the local Legislature of 
New York had enacted previously to the conclu- 
sion of the extradition treaty, that any person 
charged therewith should, after conviction there- 
of, be deemed guilty of forgery, was not within 
the purview of 6 & 7. Vict. 0. 76, s. 1. (18 W. 
R. 655.) 



EX. 



Mabtiv v. Gbibix^. 



May 8. 



Bankruptcy Aetf 1861, «. 192 — Composition deed 
— IneqtmUty, * 

A composition deed, by which the creditors are 
entitled to the composition only on signing, is 
bad. (13 W. R. 691.) 



EX. 



Whittakib v. Lowa. 



May 10. 



Bankmpiey Act, 1861, t. 192-l|f<ryort/y of credi- 
tors in number and 9aUe — Secured and unsecured 
creditors. 
In determining whether the requisite migority 

in value of the creditors have laaented to a com* 



positioti deed, the value of the securities held by 
them is not to be deducted from the debts of 
secured creditora. (18 W. R. 728.) 



B. C. 



STanivoBTH V. Riohkohd. 



May 11. 



Practice— Setting aside writ of svmmons serve 
abroad — Cause of action out of jurisdiction. 

If a defendant, served with a writ of summons 
abroad, appears, he will not be fallowed to set 
aside the writ upon the ground that the cause of 
action declared on did not arise within the juris- 
diction of the court, and it makes no difference 
that the writ was not specially indorsed. (18 
W. R. 724.) 

B. C. May 10. 

Rbq. t. Thb Tbustbis or thb Hxabts or Oak 

Bs/IBriT SOCIXTT. 

Mandamus-^Secretary of benefit society — Office of 
public nature. 
A rule nisi granted for a mandamus requiring 
the trustees of a friendly society, registered 
under 1 he Joint Stock Companies' Act, to restore 
one, who had been secretary of the society, to 
his office. (18 W. R. 724.) 



V. C. R. 



CHANCERY. 



Oakdbn t. Pxkb, 



May 8. 



Vendor and purchaser — Condition of sale — Waiver 
— Delivery of abstract. 

An estate was sold by auction and a memoran- 
dum signed on the back of the particulars, one 
of the coqditions being that the abstract shall be 
delivered and objections taken within a specified 
time, and if not so made, the title shall be con- 
sidered so far, as accepted. The abstract was 
sent in, and certain requisitions made in time ; 
but, subsequently, on the opinion of counsel, a 
doubt was raised on the cout»truction of a will 
set out in the abstract, but without the residuary 
cUuse, to which the vendor's solicitor replied, 
that they were willing to execute a didcntailing 
deed, &c., but that, of course, the conditions 
were not waived. 

Held^ that the delivery of the abstract was the 
sending of that documMt, and the setting out of 
the will sufficient; that the objection not being 
sent in time, and the condition not waive>l, the 
title must be considered as accepted, and the 
vendors were entitled to a decree. (18 W. R. 
678.) . 



V. C. W. 



DiLLBT Y. MaTTHBWS. 



May 6. 



Will — Construction -^Illegitimate children. 
Testator, after appointing **my wife, Sarah, 
guardian of my infant children," gave the income 
of his property *' to my said wife," and after 
her death the principal to hia children. 

At the date of his will testator had a wife 
living, who had deserted him, but no legitimate 
children. He was living with a woman (Sarah 
N.), and had gone through the ceremony of mar- 
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nage with her; several childreo haTing been 
born during their cohabitation. 

Beld, that Sarah and her children were suffi- 
ciebtly indicated by the testator to enable them 
to take nnder the beqnest contained in his will. 

L. J. April 18. 19, 26. 

Llotd v. Thi LoMnoir, Chatham awd Dotu 
Railway Cohpakt. 

Iniwnctifm-^Breaeh o/ eoeanaa*— ifit<«*<— iicynl- 
e«c<fiC0— FK^/ie poiitjf. 

Where a breach of covenant is proposed, the 
court will not refuse to interfere on the ground 
that there has been a mistake' on the part of both 
parties in the form of the cofcnants ; or (hat the 
aggrieved party may have already permitted 
some other infringement of the covenant ; or on 
the ground of inoouvenience to the public (Knight 
Bruce, L. J., dissentiente). 

Before the court would refne to enforce a cov- 
enant, it must be clear that no sub(»tantial dam> 
age eouli arise from the breach tf it. (13 W. 
B. 698.) 



V. C. K. 



Bbll y. Wilsoh. 



Hay 8, 9. 



MiHt9 — Deed nterving mining righU^Conttruetion 
— •• MineraU " — Freatone. 

Where, in a conveyance of land in Northum- 
berland, there is.an exception of ** all mines and 
seams of coal and other mines, metals and mine- 
rals" in favour of the vendor, freestone is not 
included in that exception. Although the word 
«• minernls," in its most extensive sense, means 
all that composes the earth's crust, iyoluding the 
Buperfioes, it is not so in the case of vendor and 
purchaser. 

Every case of exception in a conveyance de- 
pends on its own circumstances, and the intention 
of the parties. (18 W. R. 708) 



REVIEWS. 

Nbw Manual of tbk Costs, Foiufa, and 
Rules in thb Common Law Courts of 
Upper Canada. By A. G. McMillan, of 
Osgoode Hall, Student-at-Law, Toronto: 
Rollo & Adam, 1866. • 

We have already briefly noticed this work, 
and have since carefully examined it. We have 
no hesitation in saying that it supplies — and 
well supplies — ^a want long felt in the piqpfes- 
sion. It aeals with a £ ubject of much di£Bcul ty, 
and the labour of the author is by no means to 
be judg^ of by the number of pages he has 
written. Many would have despaired of suc- 
cess on such a subject ; but he has persevered, 
and produced a work alike useful to the pro- 
fetision and creditable to himself. It should 
be a aade mecum to every practising lawyer 
and zealous law-student Lazy lawyers and 
lazy law-students may not see much to ad- 
mire in it ; but a practitioner or student, really 
in earnest, will not be without it 



It is prefAoed by short historical sk^ches 
of the Superior Courts of Common Law and 
the Codhty Courts. Next foHow some re- 
marks on the recent Stamp Act (27 and 28 
Vic. cap. 6.) Then we have an elaborate 
tariff of costs in the Superior and County 
Courts, alphabetically arran^ according to 
the subjects in respect to which costs may be 
taxed. This we look upon as a most valuable 
repository of *' useful knowledge,*' and one 
essential to the completeness of the worL 
The author, unmindfttl of labour, has ap- 
pended to each page references to decided 
cases on the subjects appearing on the face of 
each page. Were there nothing more in the 
book to recommend it to the patronage of the 
• profession, we should consider this repository 
hiore than value for the cost of the work. 

It hiay not perhaps, be out of place here, for 
fear of a mistake, to draw attention to note (a) 
on page 42, where it is stated that a judgment 
creditor will not be allowed the costs of a gar- 
nishing application, either against the judgment 
debtor or the garnishee, on the authority of 
The Bank of Montreal v. YarHngton^ 8 U. C. 
L. J. 185. The late case of Evane ▼. Bvant, 
1 U. C. L. J. N. S. 19, 61, decided first by 
Spragge^ V. C, in chambers, in accordance 
with the former case, but subsequently re- 
versed on appeal to the full court is an au- 
thority the other way, — his lordship then 
saying, that since giving his judgmen t in cham- 
bers he had conferred with one of the Com. 
mon Law Judges, and had been informed that 
it was now the practice at law to grant the 
costs of a garnishing application when there 
was a sufficient fund out of which to pay them. 
Note («), on page 66, with respect to sherifiTs 
poundage, should also be supplemented by a 
reference to the late cases of Wintere v. The 
Kingeton Permanent Building Society^ 1 U.C. 
L. J. N. S. 107 ; Buchanan v. Frank, lb. 124 ; 
15 U. C. C. P. 196, which decide that a sheriff 
is not entitled to poundage unless he actually 
levies the money, no matter whether the money 
is made by pressure of the writ or not. These 
cases, however, were probably not decided in 
time to be noted. We publish in another 
column an important case on the subject of 
taxation of costs {Ham et ux. v. La»her\ to 
which we also refer those interested ^ 

Mr. McMillan also gives us some remarks 
on preparing an^ taxing bills of costs, accom- 
panied with references to decided cases, which 
remarks we heartily reqpmmend to every man 
who may be interested in a correct and com- 
plete bill of costs. It is no disgrace to be 
able to produce to the taxing-master a com- 
plete bill of costs. The disgrace is rather in 
presenting to him a slovenly one, containing 
many items which oiizht to have been omitted, 
and omitting some that ought to hare been 
inserted. And this, according to our experi- 
ence, is the rule at Osgoode'HalL The conse- 
quence is not only loss to the profession, but 
increased evil, and vexation to the taxing* 
officers of the courts. There is a sdence in the 
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preparation of a bill of costs which any man 
of ayerage intelligence can learn, if he but 
take the trouble. The fact is, men do not 
study this as they do other branches of the 
profession. But even this should not be neg- 
lected, — " The labourer is worthy of his hire."* 
The yalue of the services of the legal labourer 
is regulated by statutes and rules of court; 
if he is too ignorant or too lazy to make him- 
self acquainted with the tariffs and their 
proper application, he entails npon himself a 
loss that could easily be avoided. 

But, it may be said, what is the use of all 
this material if we do not know how to put it 
together? This want also has been antici- 
pated by the author. He publishes forms of 
bills of costs under different circumstances, 
which, as guides, will be found of great ser- 
vice. There aVe no less than sixteen such 
forms, apparently carefully compiled. The 
use of them, after reading the first part of the 
work, will enable any student to prepare and 
to tax bils of costs, which will annoy no 
man — which will be a gain to his master and 
a pleasure to himself as well as to the taxing- 
officer. 

The work would pot be complete without 
the publication of the Stamp Act, which is 
g;iven in full in the volume before us ; and in 
order to make bis book as widely useful as 
possible, the author has given us tables of 
fees in Division Courts, Equity side of the 
County Court, Surrogate Courts, and Registry 
Offices. He also publishes the schedule of 
fees allowed to Clerks of the Peace ; then 
follow fees before the Heir and Devisee Com- 
mission, sheriffs' fees, fence- viewers' fees, and 
qtio warranto costs. His remarks on convey- 
ancing charges are deserving of attentbn. It 
is everywhere felt that this branch of the law 
demands a remedy, which it is hoped our 
legislature will ere long supply. 

We next have nineteen forms of practical 
value, with an example of a country attorney's 
bill of a simple motion in chambers, made by 
a Toronto agent Then follow new rules of 
Court as to costs, &a ; and the work closes 
with an alphabetical index, which, taken with 
the alphabetical repository in the first part of 
the work, makes the book not only full of 
useful knowledge but easy of access. 

We congratulate Mr. McMillan on the com- 
pletion of his unpretending but most useAil 
book The labour of the practitioner is much 
lightened by the publication of such a work 
Ko practitioner or student should be without 
it The ^in in one day, in an office of ordi-- 
nary practice, by the use of the work in the 
preparation of bills of costs, would more than 
pay the expense of a copy of Ihe work 

We trust the return to Mr. McMillan, not 
merely in direct gains firom the sale of the 
work, but in indirect advantages in being the 
author of a work so practical, on a subject so 
useful to the practical lawyer and law-student, 



will be suqh as to repay him for the labour 
bestowed upon it 
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** A MxMsn or tmrn Paorxsnov." We think that a derk 
of a oountv co>irt la entitled to fee for taxation. As to the 
lbs for computation, we are not so certain. We do not 
understand^ from yonr query, whether there is any eompn- 
tatioB infaU 
' ** Omx Of THBM*'— Under '* General Oorrespondanoa.'* 
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THE LORD CHANCELLOR OF ENGLAND. 

The events that sullied and at the same time 
added lustre to the pages of English history 
some two hundred and forty odd years ago, 
appear to have been in some measure re- 
enacted in England during the past few 
months. The keeper of the King*s conscience, 
holding precedence over all temporal lords, 
the disposer of vast patronage and above all 
presiding over the very fountain of equity and 
good conscience, has been tainted with, to say 
the least of it, the suspicion of improper con- 
duct, and this vecy suspicion of one, who, like 
Csesar's wife, should be "above suspicion," 
has led to what cannot be considered to be 
otherwise than the fall and temporary disgrace 
at least of a most brilliant man and able 
lawyer. 

For hundreds of years, it might almost be 
said from the commencement of English his- 
tory, the judiciary of England has been free 
from the taint of corruption. The case 
of Lord Bacon seems to stand alone as an 
example to the contrary. Men of his day 
stood aghast not only at the enormity of his 
fault, both in itself and its consequences, but 
at the sight of the most subtle intellect that 
probably was ever made, " the high priest of 
nature," "the wisest, brightest," but as he 
proved himself to be " the meanest of man- 
kind," condescending to acts which the lowest 



officer of his court would despise. Englishmen 
of the present day look with shame at the 
reproach which has lately been cast upon the 
nation at largo and upon the almost spotless 
integrity of English statesmen in particular. 

The first charge against Lord Westbury, 
the late Chancellor, was in reference to what 
has been termed the " Edmunds' scandal" A 
Mr. Edmunds, who had for seventeen years 
served the House of Lords as reading clerk 
and clerk of the private committees was also 
connected pecuniarily with the patent office. 
There were certain defalcations and irregulari- 
ties in his connection with that office, owing 
partly, as he rather coolly complained, to the 
want of a public audit These defalcations 
and irregularities were known to, but perhaps 
not remediable by the Chancellor. Mr. Ed- 
munds resigned his appointment and presented 
a petition to the House for a retiring pension, 
which was recommended to be paid to him by 
the report of a committee, not aware of the 
facts known to the Chancellor, except from 
some rumours which were considered too 
vague to be noticed. It is alleged that at the 
time this resignation was on the tapis a pro- 
mise was made by the Chancellor " that if Mr. 
Edmunds would resign he would throw no 
obstacle in the way of his pension." Whether 
these were his exact words is not certain, but 
they were doubtless to that effect The grava- 
men of the charge was that the Chancellor, 
well knowing of these defalcations and irregu- 
larities on the part of Mr. Edmunds, but not 
disclosing his knowledge, had recommended, 
or at all events not opposed the retiring pen- 
sion, with the supposed intention of filling the 
vacant office with one of his sons. A select 
committee was appointed to enquire into the 
matter. This committee acquitted the Chan- 
cellor of any unworthy motives, but thought 
he had committed a grave error in judgment 
and taken a wrong view of his duty. Of this 
there can be no doubt, but a solicitor of first 
rate standing in London has gone further than 
this, and whilst hinting at unworthy motive?, 
directly chains the Chancellor with an un- 
truth, apparent on the face of his own letters 
and statements. This is another unpleasant 
feature in the case which has not yet, that we 
are aware of, been explained or contradicted. 

Following closely upon these transactions 
comes the question of Lord Westbury's con- 
nection with the Leeds Bankruptcy Court It 
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was asserted that a Mr. Wilde, when r^strar 
of this court, was called upon to resign his 
office, owing to some irregularities therein, but 
that he refused to do so ; upon which he was 
first of all threatened, and then informed that if 
he would resign at once and obtain a medical 
certificate, he should have a pension of £600 a 
year, although he was then in a good state of 
health. This he was induced to do, and the 
Chancellor signed an order for the pension. 
A Mr. Welch, said to be in a precarious state 
of health, succeeded Mr. Wilde, and appears 
to have paid for the office, to Mr. Richard 
Bethell, the Chancellor's son, one thousand 
pounds. It was further alleged, that it was 
agreed between these men that Mr. Welch 
should hold the office until the reversal of the 
outlawry of Richard Bethell, and then receive 
another appointment in London, which city 
he preferred to Leeds. The most damaging 
feature of the case was, that Mr. Miller, the 
chief registrar of the Court of Bankruptcy, a 
friend of the family, had prepared appoint- 
ments to these two offices,--for Mr. Bethell at 
Leeds and Mr. Welch at London; and it 
added to the suspicions, that such a practice 
in filling up these appointments had never 
before prevailed. The documents, however, 
never were signed, as the Lord Chancellor, 
hearing of some misconduct of his son in 
in Paris, or perhaps alarmed at the strong 
feeling which was evinced by the public with 
reference to the disclosures made in the 
" Edmunds case," which was increased by the 
indiscreet conduct of Richard Bethell, in stat- 
ing at Leeds that he had received the appoint- 
ment, absolutely refused to do so. 

The Chancellor of course denied any know- 
ledge of any bargain which might possibly 
have been made by Mr. Richard Bethell, (a 
disreputable character enough apparently^) 
with Mr. Wilde or Mr. Welch ; but the desire 
for investigation was so strong that the govern- 
ment were obliged to acquiesce in a motion for 
a committee of enquiry, which was appointed, 
and subsequently brought in a report acquit- 
ting Lord Westbury from all charge in the 
matter except that of haste and want of cau- 
tion in granting a pension to Mr. Wilde. 

The public, however, were not satisfied, and 
the matter was again brought up on a motion 
of Mr. Hunt, which, with a condensed report 
of the discussion upon it^ we copy from the 
public prints : — 



" That the evidence taken before the committee 
of this House on the Leeds Bankruptcy Court 
discloBes that a great facility exists for obtain inj^ 
public appointments by corrupt means ; that such 
evidence, also that taken before a committee of 
the House of Lords in the case of Leonard Ed- 
munds and laid before this House, shows a laxity 
of practice and want of caution on the part of the 
Lord Chancellor in sanctioning the grant of retir- 
ing pensions in public officers over whose heada 
grave charges are impending, and in filling up 
the vacancies made by the retirement of such 
officers, whereby great encouragement has been 
to corrupt practices ; and that such laxity and 
want of caution, even in the absence of any im- 
proper motive, are, in the opinion of this House, 
highly reprehensible, and calculated to throw 
discredit on the'administration of the high officers 
of state." 

The Lord Advocate contended that there was 
nothing in the case to warrant the severe censures 
which had been passed upon the J^ord Chancellor, 
and moved an amendment to the effect that the 
House agreed with the report of the committee, 
but thought that a check should be put by law 
on the granting of pensions to persons holding 
legal offices. 

Mr. Hennessey contended that this did not 
touch the Edmunds' case, which was embraced in 
Mr. Hunt's motion. Mr. Bouverie had given 
notice of an amendment, which he could not bow 
move. If, however, the original motion were 
negatived, he should move his amendment on 
that of the Lord Advocate. He had no confidence 
in the Lord Chancellor. 

Mr. Hunt offered to substitute for his own mo- 
tion the amendment of Mr. Bouverie, which was 
as follows : — 

" This House, having considered the report of 
the committee on the Leeds Bankruptcy Court 
are of opinion that, while the evidence discloses 
the existence of corrupt practices with reference 
to the appointment of Patrick Robert Welch to 
the office of Registrar of the Leeds Bankruptcy 
Court, they are satisfied that no imputation can 
be fairly made against the Lord Chancellor with 
regard to that appointment ; and that such evi- 
dence, and aho that taken before a committee of 
the Lords to enquire into the circumstances con- 
nected with the resignation by Mr. Edmunds of 
the offices held by him, and laid before this 
House, show a laxity of practice and a want of 
caution with regard to the public interest on the 
part of the Lord Chancellor, in sanctioning the 
grant of retiring pensions to public officers against 
whom grave charges were pending, which, in the 
opinion of this House, are calculated to discredit 
the administration of his great office." 
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Lord Palmereton, observing that the House 
had negatived any charge of corruption against 
the Lord Chancellor, recommended and moved 
that tlie debate be adjourned till Tuesday. 

Mr. Disraeli opposed this motion, which was 
negatived, upon a division, by 177 to 163. 

The Lord A^dvocate's motion having been nega- 
tived — 

Mr. Bouverie moved his amendment as a sub- 
stantive motion, which was agreed to without a 
division. 

It was well understood that Lof d Palmer- 
ston's motion was for the purpose of gaining 
time and giving the Chancellor an opportunity 
to resign, it was therefore accepted as a test^ 
and voted upon accordingly. 

The result of the debate was therefore that 
a very strong vote of censure was passed upon 
the Chancellor, in consequence of which he 
immediately sent in his resignation, which was 
at once accented, and Lord Cranworth, better 
known as Baron Rolfe, has since been ap- 
pointed to the vacant seat on the woolsack. 

In hi:^ farewell address to the House of 
Lords, the Lord Chancellor spoke with much 
moderation and good feeling. After saying 
that it had been his desire to resign the seals 
of office many months before, he said — 

" My lords, I believe that the holder of the 
Great Seal ought never to be in the position of 
an accused person, and such, unfortunately, being 
the case, for my own part I felt it due to the 
great office that I hold that I should retire from 
it and meet any accusation in the chafacter of a 
private person. But my noble friend at the head 
of the Government combated that view, and, I 
think, with great justice. He said it would not 
do to admit this as a rule of political conduct, for 
the consequence would be that whoever brought 
up an accusation would at once succeed in driving 
the Lord Chancellor from office." 

He then stated th t he had since, on three 
several occasions, desired to resign, but was 
again urgently requested not to do so. He 
then continued — 

" I have made this statement, my lords, simply 
in the hope that you will believe and that the 
public will believe that I have not clung to office, 
much less that I have been influenced by any 
baser or more unworthy motive. With regard 
to the opinion which the House of Commons has 
pronounced I do not presume to say a word. I 
am bound to accept the decision. I may, how- 
ever, express the hope that after an interval of 
time calmer thoughts will prevail, and a more 
favorable view be taken of my conduct I am 



thankful for the opportunity which my tennre of 
office has afforded me to propose and pass meas- 
ures which have received your lordships' appro- 
bation, and which I believe, nay, I will venture 
from experience to predict, will be productive of 
great benefit to the country. With these meas- 
ures I hope my name will be associated. I regret 
deeply that a great measure which I bad at heart 
— I refer to the formation of a digest of the whole 
law — I have been unable to inaugurate ; for it 
was not until this session that the means were 
afforded by Parliament for that purpose. That 
great scheme, my lords, I bequeath already pre- 
pared to the hands of my successor. As to the 
futurii, I can only venture to promise that it will 
be my anxious endeavour, in the character of a 
private member of your lordships' House, to pro- 
mote and assist in the nccomplishment of all those 
reforms and improvements in the administration 
of justice whicli I feel yet remain to be carried 
out. I may add, in reference to the appellate of 
your lordships' House, that I am happy to say it 
is left in a state which will I think be found to 
be satisfactory. There will not be at the close of 
the session a single judgment in arrear, save one 
in which the arguments, after occupying several 
days, were brought to a conclusion only the day 
before yesterday. In the Court of Chancery I am 
glad to be able to inform your lordships I do not 
think there will remain at the end of this week 
one appeal unheard or one judgment undelivered. 
I mention these things simply to show that it has 
been my earnest desire from the moment I as- 
sumed the seals of office to devote all the energies- 
I possessed and all the industry of which I was 
capable to the public service. My lords, it only 
remains for me to thank you, which I do most 
sincerely, for the kindness which I have uniformly^ 
received at your hands. It is very possible that 
by some word inadvertently used — some abrupt- 
ness of manner — I may have given pain or ex- 
posed myself to your unfavorable opinion. If 
that be so, I beg of you to accept the sincere ex- 
pression of my regret, while 1 indulge in the hope 
that the circumstance may be erased from your 
memories. I have no more to say, my lords,, 
except to thank yon for the kindness with which, 
you have listened to these observations. (Loud 
cheers.) 

As to the merits of the case it must be re- 
membered that there is no proof of guilty 
knowledge on the part of Lord Westbury, and 
there appears to be a growing impression that 
many of the suspicious circumstances which 
have been so much dwelt upon, are capable of 
explanation, and do not fldtly bear the con- 
struction that have been put upon them. It 
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is well known that he has had a host of ene- 
mies, some envious of his talents and success, 
others made so by the gigantic reforms which 
he has successfuU}*^ carried out in the Ecclesi- 
astical, Probate, and Divorce Courts, and par- 
ticularly in reforming the abuses of the 
Bankruptcy laws. He is cursed, moreover, 
with about as bad a son as ever fell to the 
lot of an unfortunate father, and it is no ame- 
lioration of his sorrows that this reckless 
unprincipled scapegrace is almost wholly the 
author of his father^ s misfortunes. 

He is, moreover, a man that is personally 
unpopular, a man of stern and unyielding 
exterior; but as it appears of too little strength 
of mind, or too careless to resist persistent 
. appeals to his organ of benevolence. He also 
trusted too much, like nearly all public men, 
to the representations of those who were in 
positions of confidence about him, and whose 
duty it was to guard him from the devices 
of hungry applicants for office. 

We are aware that these excuses, as applied 
to a man of the well known character and dis- 
position of Sir Richard Bethell, are scoffed at 
by certain of the press in England, who, in 
the slashing manner so taking to the general 
t reader, but so often devoid of sound thought 
•write in this way: — 

" From what the world knows of the Chancel 
lor, either at the Chancery bar or on the woolsaclr 
it hardly saspects his placability, his easy temper* 
so capable of being imposed upon, his softness Of 
heart and excessive amiability, his liability to 
•disregard caution, his readiness to be made a tool 
of by the designing and corrupt, his constitu- 
tional incapacity to detect, or even to suspect, 
jobs, intrigue, and double-dealing. The world 
has taken the Chancellor to be possessed of the 
keenest of tempers, the hardest of heads, and the 
most searching of judgments ; and it has thought 
that his success in his calling is to be attributed 
to these gifts of character. * » « If, as we 
are told, he is so good and guileless as to become 
so frequently (twice in a twelvemonth) the un 
8us[iectlng victim of the designing and the corrupt 
then, to speak coarsely, we want somebody with 
more devil in him — less pliable, more suspicious, 
less gentle, less easy to be got over and got round, 
and taken in by vulgar rogues, less ' hasty,' and 
more ' cautious.' We want somebody more sus- 
picious of human nature, with * motives' equally 
unassailable and conduct less ' calculated to excite 
• the gravest suspicions.' We want some one whom 
we can understand, whose character can be 



brought under common types, and can be judged 
by an ordinary standard. We caQ understand the 
man of oil, and we can understand the man of 
vinegar, and we can in his way respect either ; 
but the oil-and-vinegar man puzzles cammon folks 
— the man who keeps all his oil for his own fam- 
ily purposes and his own apparent interest, and 
all his vinegar for the public. In anybody but 
Lord Westbury, we should be tempted to say that 
either his private virtues were a sham, or his 
public character for sharpness an imposture. This 
the two select committees declined to believe ; 
they can understand and appreciate Lord West- 
bury. It is, of course, the world's fault, or it 
may be the world's misfortune/ if it fails to esti- 
mate this complex and certainly rare ideal."* 

But, strange as it may seem to the writer of 
that article, more curious compounds of human 
nature have existed than have appeared in 
Lord Westbury. It cannot be denied, more- 
over, that political influence had something to 
do with the vote on the question. The party 
opposed to the Government took advantage 
of the strong feeling which had, rightly or 
wrongly, been raised against the Lord Chan- 
cellor, or rather against the system of nepotism 
which has been lately brought to light But 
it does not follow that because this corrupt 
system has been brought before the public 
during the official career of the late Lord 
Chancellor, that he is to be held personally 
responsible for all the evils of that system. 
Is he not in fact the first victim of the im- 
proved tone of public feeling with reference to 
that system ? Is there not much truth in the 
assertion made in another periodical,! that 

" The House of Commons affirmed the vote of 
censure because the country is tired of seeing all 
the best Church liviiij^ in the hands of the sons 
and sons-in-law of bishops ; every snug master- 
ship filled by the son or nephew of a chief justice ; 
every well-paid and non-responsible office of every 
kind in the possession of the family or friends of 
the patron V 

Whilst however heartily hoping that time 
will prove that he was more " sinned against 
than sinning,^' it cannot be denied that the 
course which the House thought fit to take in 
the premises, is strong evidence of the whole- 
some view taken of the subject by public men 
in England. 

The loss to the country of such a man at 
such a time, is incalculable. He was in the 

• Suturd't^' Pn^^n .Tuly 1, 1886. 
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August, 1866.] 



LAW JOURNAL. 



[Vol. L, N. S.— 201 



The Lord Chancellor of England — Insolvency — Conflicting Assignees. 



midst of plans for various reforms that had 
for years baffled the resources of less able 
men. He is said not tot have his equal in 
Great Britain in forensic or legal ability, and 
is in the meridian of his vigorous intellect 
But neither his intellectual superiority nor 
the high office which he held, could avail to 
give him that firmness of character, which 
should have rendered him deaf to any voice 
but that of duty and the public welfare — 
regardless alike of fear, favour, or affection — 
above the weaknesses of misplaced confidence 
— vigilant and acute in detecting frauds upon 
the public, and superior to allurements of a^ 
vicious system, which it would have been his 
glory to overthrow. 

All these minor points of this melancholy 
subject, will however soon be forgotten, and 
it behoves us now to turn as well to the bright 
side of the picture, a view not we think brought 
as prominently forward as it deserves. History 
tells us that when Lord Bacon stood self- 
oonvicted of great crimes, the nation as one 
man demanded that he should be punished 
according to his deserts, without reference to 
his exalted rank and the fame of his marvellous 
intellect He was sentenced to a fine of forty 
thousand pounds (an immense sum in those 
days), to be imprisoned in the tower during 
the king^s pleasure, to be incapable of holding 
any public office, and of sitting in Parliament 
or coming within the verge of the Court The 
same hatred to corruption in high places that 
effected this, and has made Great Britain con- 
spicuous among the nations of the world, and 
which has been as it were the salt that kept her 
pure, still remains. It is a thing to be proud of 
that even the auspician of impropriety is suf- 
ficient to drive fi*om his position the highest 
and most favoured servant of the Crown 
backed up by the prestige of his services and 
his abilities, and all the influence of the Gov- 
ernment 

Thus for the second time has England 
purged herself from the stain that lay upon 
her, and that to the ruin of a man worthy, we 
think, of a better &4e. Few oountries, if any, 
can make the same truthful boast Let it be 
our endeavour to follow in her footsteps. 



INSOLVENCY— CONFLICTING ASSIGNEES. 

A much debated point has just been decided 
in the Court of Chancery under this act, with 
reference to the respective force and validity of 
a voluntary assignment made since the act, 
but not under its provisions, and proceedings 
under the act for compulsory liquidation. 

Sec. 3, 1 (t) of the act provides that a debtor 
shall be deemed insolvent, and his estate 
subject to compulsory liquidation, if, amongst 
other things, he has made any general convey- 
ance or assignment of his property for the 
benefit of his creditors, otherwise than in the 
manner prescribed by the act This provision 
was generally considered (and it was so held 
in HoggeU case by the learned judge of the 
County Corrt of York and Peel) not to apply 
to assignments made previous to the time the 
Insolvent Act came into force, and which 
were valid, under the law as it then stood, as 
general assignments for the benefit of creditors; 
from which it would foHow that assi^ees ap- 
pointed under them are slill liable and com- 
pellable to wind up and distribute the estates 
entrusted to their care. It would also seem 
to follow that if ah assignment made before 
the act were bad in point of law as against 
creditors, it could not prevail against subse- 
quent proceedings under the Insolvent Act; 
and in discussing this it would be material to 
consider whether the assignee under the act 
would have a loeuB standi to contest it, there 
being no special provision in the act which 
would make him stand in the stead of the 
creditors generally. 

If making an assignment contrary to the 
provisions of the act is an act of insolvency, 
it would seem to follow as a natural conse- 
quence that such an assignment could not be 
permitted to stand in the way of proceedings 
taken under and in accordance with the act, 
unless indeed three months should elapse 
from the time of committing this act of insol- 
vency before the commencement of such pro- 
ceedings: (Sec 8, subsec 6.) 

His Lordship Vice-chancellor Mowat, in 
giving judgment in Wilhon v. Cramp, the 
case in which the point came up,* considered 
that any construction of the act which would 
prevent an assignee appointed under the act 
from receiving and administering the property 
of the insolvent, would render futile the enact- 

* lUported In ftall on ptge 217. 
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ment which makes such an assignment an act 
of insolvency, and would deprive the creditors 
of the advantages which the statute gives 
them for the winding up of the estate of an 
insolvent debtor. His Lordship also thought 
that it would be objectionable to let the 
assignment stand, as it put the debtor's pro- 
perty under a different course of distribution 
amongst his creditors from that which is con- 
templated and provided by the act — as, for 
example, in not giving any priority to the 
claims of clerks and other servants of the 
insolvent 

The scope of section 8, with reference to 
impeding and delaying the creditors of the 
insolvent, was also referred to as in itself suffi- 
cient to warrant the decision of the Vicc- 
Ghancellor, that such an assignment as that 
referred to was of no avail against subsequent 
proceedings under the act, and on this point 
ho cited cases in England under analagous 
statutes ^here. 

The taw on this point having now been 
judicially determined, it will be necessary for 
all assignees of voluntary assignments since 
the act^ but not under it, to govern themselves 
accordingly ; and should any such refuse to 
comply with a proper request to deliver up the 
books and property of the estate, they would 
become personally responsible for the costs 
of any suit that might be brought against them 
^0 compel them to do so. 



l^EW EDITION OF HARRISON'S COMMON 
LAW PROCEDURE ACT. 
Our readers will be glad to learn that Mr. 
•Harrison is now engaged in preparing for the 
rpress a new edition of his " Common Law Pro- 
cedure Act," and other Acts connected with 
the civil administration of justice, as appearing 
in the Consolidated Statutes of Upper Canada, 
including notes of decided cases, English and 
Canadian, up to the time of the work going 
to press. The value of this work is so well 
known to the profession, as to need no com- 
mendation from us. The first edition drew 
from the London Jurist and other leading 
periodicals in the Old World, most favorable 
criticisms, and has (though a large edition) 
'been completely exhausted. It is, we under- 
stand, Mr. Harrison's intention to place the 
work in the hands of the printer during the 
present month, and to have it published with 
the least possible delay. 



SELECTIONS. 



THE ORIGIN OF MAGNA CHARTA. 

It is one of the curious phenomena of his- 
tory, that in an age of feudal barbarism and de- 
basement, one of the most unprincipled, false, 
and cowardly of all the English kings, should 
have promulgated, in a systematic form, a 
declaration of personal rights to his subjects, 
which is regarded with so much reverence in 
the light and liberty of the nineteenth ccnturj-. 
And it is equally a matter of surprise that % 
body of rough, unlettered barons, surrounded 
by bodies of slaves, to whose minds personal 
freedom was as strange as the luxuries of 
modern civilization, engaged in incessant broils 
and petty wars with each other, and with the 
crown, who knew little law beyond the might 
of the strongest, and the only restraint upon 
whose morals was a slavish fear of the church, 
should have come together and have deliber- 
ately dictated or accepted a declaration which 
affected not merely their own privileges and 
immunities, but those of the future citizens 
of a constitutional monarchy, having its es- 
sential foundation in the then powerless and 
unheeded commonalty of England. 

The Chronicles of England furnish us the 
fact that an instrument bearing date on Trini- 
ty Monday, June 16th, 1215, was executed by 
King John, and that that instrument was 
called the Churter ; but it requires us to go 
back anterior to that date, if we would learn 
the causes which led to such a steji, or the 
sources from which its provisions were deriv- 
ed, as well as to study the condition of the 
people of England at the time it was granted. 

The English common law, which forms, 
also, a principal element of our own, is a piece 
of Mosaic, in which the Saxon laws and insti- 
tutions form an essential constituent. It is 
very remarkable that after four hundred years* 
occupancy of the island, the Romans left so 
few traces of their laws and costumes. And 
though the Danes, during the twenty-four 
years whije they occupied the kingdom, intro- 
duced many of their laws, some of which found 
their way into the English law, its substratum 
was, after all, deeply and permanently laid in 
the laws, sentiments, habits and opinions of 
the Saxon race, who held the kingdom for six 
hundred years prior to the Norman Conquest. 

In a period and among a people when com- 
merce, beyond that of the freebooters of the 
sea, was unknown, and almost the only prop- 
erty recognized was lands and implements of 
husbandry, with the beasts of the field, and 
the slaves attached to the soil, and whose only 
business of life, moreover, was war or agricul- 
ture, we should look in vain for the varied 
rules and systems of law to which modern 
commerce and civilization have given rise. 
And it is a matter of surprise now, that no 
one can tell, at this day, how far the feudal 
system, had obtained a foothold among the 
Saxons before the Norman Conquest But in 
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some things there were characteristic rules 
recognized by the Saxon law which were just- 
ly held in high favor ; lands were freely alien- 
able, and might be devised by the owners by 
last will. Justice was cheaply and convenient- 
ly administered, and a pervading, though per- 
haps not well defined sense of personal right 
and freedom was diffused among the people, 
which answered to the more modern and re- 
fined notions of eivil liberty. TheVe was, 
moreover, an instinctive love of their own 
local laws and institutions, to which they 
clung under every reverse, and returned to, as 
«oon as the adverse circumstances which had 
suspended the enjoyment of these had been 
overcome. The moment the Danes were ex- 
pelled, the natives resumed their former laws, 
while they retained some of the Danish cus- 
toms which had been found congenial to the 
national taste. This respect for their laws 
must, of course, have been chiefly traditional, 
since the capacity of reading and writing was 
too rare to be regarded as a national ' trait 
One of the most popular acts on the part of 
the great and wise Afred was the framing out 
of these a code which, from that day, has been 
regarded by the English with veneration, with 
the exception of the period while the Danes 
held the power, and after the arrival of the Nor- 
mans, till they became amalgamated into the 
nationality of England. The work begun, but 
left unfinished by Alfred, was completed by 
Edward the Confessor, in the body of laws 
which he compiled, and to which the Saxons 
were in the habit of recurring on all occasions, 
after the introduction of the feudal law of 
Normandy, in contrast with the slavish and 
oppressive institutions which their conquerors 
had imposed upon them, till a respect for 
these ancient laws became a prevailing senti- 
ment in the kingdom ; and on more than one 
occasion the reigning monarch sought to win 
the favor of the people, by recognizing these 
as a part of the laws of England. 

The feudal system came in, in full force and 
vigor, with the Conquest; it nowhere pre- 
vailed in a more absolute form than in Nor- 
mandy, and was enforced -with the greatest 
rigor by William and his followers, who took 
the name of haroriK^ the Norman term which 
was applied to those who were his men. He 
seized upon the lands of Harold and his fol- 
lowers, under the pretence that they were sub- 
jects of confiscation for their treason towards 
him. He sought out all the Land Bocs or rec- 
ords of titles on which he could lay his hands, 
and caused them to be destroyed, and, by 
forcing the leading Saxon land-holders into 
insurrection and rebellion, by his outrages 
and oppressions, he m&de it a pretence for 
seizing upon their lands, and in these ways 
converted most of the kingdom, with the 
exception of Kent, and some other smaller 
portions of it. Into a state of feudal subordi- 
nation and dependence upon himself, as the 
Lord Paramount of the realm. These lands 
be granted eul^ in return, to his cheif barons, 



giving to some more, and others fewer manors 
in number, according to his favor or caprice, 
requiring from them the services which a feu- 
dal vassal owed to his lord ; and they, in turn, 
divided these lands to their own vassals, from 
whom they exacted a similar return in services. 
The whole system of feuds was one of arbi- 
trary and irresponsible despotism. The State, 
as a body politic, with its State laws, and its 
general system of protection for the many 
against the arbitrary power of the few, was 
ail but ignored. Instead of this, the kingdom 
was divided into a multitude of little baronies, 
each with its own court, and its own system 
of justice, without any appeal, in ordinary 
cases, from the domination of some petty lord 
to any impiediate superior, for protection or 
relief. While it left the mass of the people in 
a state of villanage, which was another name 
for slavery, the freeholdei^s of the land were 
themselves Ful)ordinate to an immediate or 
remote superior, to whom they owed fealty 
and homage. Add to this, the hatred and 
jealousy with which the Saxons regarded their 
feudal masters, and the contempt and appre- 
hension which the Normans entertained to- 
wards the Saxons, and we are not at a loss 
for the causes of those incessant outbreaks, 
insurrections, and domestic wars which fill up 
the chapters of English history for so long a 
period after the Norman Conquest. The Sax- 
ons were not strong enough to control the 
policy or laws of the kingdom, and yet they 
were strong enough to make themselves of 
suflBcient consequence in any of these out- 
breaks, to be taken into account in measuring 
the power of any faction or party. There was 
a steady persistency on their part, in insistirg 
that the laws of Edward should be restored ; 
and so strong were they felt to be, that in the 
fourth year of William's reign, he solemnly 
swore to grant this request But the enor- 
mous burdens of feudal tenures still continued ; 
and the simple forms of Saxon judicature 
gave place to the Aula Regis, with the des- 
potic powers of a Chief Justiciary, imported 
from Normandy, with Norman notions of law 
and justice. The lands of the kingdom were 
declared inalienable, except by the assent of 
the superior lord, and upon paying him there- 
for a heavy sum under the name of tijine^ 
they could not be devised by last will* and 
upon the death of the owner his estate des- 
cended to bis eldest son, by the law of primo- 
geniture, which had come in with the Nor- 
mans ; and, all over the kingdom, the people 
were reminded of the presence of their masters, 
every night, by the tolling of the eur/ew bell, 
whose very name ** couver-feUy^^ was borrowed 
from the Normans, at which every fire and 
light were to be extinguished. William, and 
his son Rufus, were able to keep down the 
restless spirit to which those causes of irrita- 
tion gave rise, by the force which they had at 
their command, and Henry I., by marrying a, 
descendant from the Saxon line of kings, did 
much to allay the jealousy of the races. No 
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material change took place in the three suc- 
ceeding reigns, except a gradual assimilation 
of Norman and Saxon, which would naturally 
arise from being natives of the same localities, 
and from occasional inter-marriages, and from 
the habit of traditional reverence which grew 
up, in time, for the ancient liberties and insti- 
tutions of the Saxon period. John, as suc- 
cessor to these kings, came to the throne in 
1199. Mean, treacherous and cowardly to the 
last degree, his reign was one continued strug- 
gle between himself and his subjects ; on his 
part to deceive, oppress and tyrannize over 
them, and on their part to interpose a barrier 
against his abuse of power, and disregard of 
law. In 1218 he was absolved from the excom- 
munication under which he bad laid, by 
Archbishop Langton, and then made solemn 
oath that he would restore the laws of Edward. 
In the August of the same year, there was a 
meeting of the prelates and nobility of the 
kingdom at St Paulas, when the archbishop 
informed them that he had discovered a char- 
ter granted by llenrv L, under which they 
could re-establish their ancient liberties. The 
barons heard this with delight, and bound 
themselves, before the archbishop, by oath, to 
contend for these liberties, even to death itself, 
whenever opportunity presented. At a meet- 
ing of the earls and barons held at St. Ed- 
mundsbury, twelve months afterwards, this 
charter was produced, and they renewed their 
oath, at the hi<;h altar, to make war upon the 
king, if he refused to grant the liberties there- 
in contained. They accordingly demanded a 
confirmation of that charter. The king a.sked 
a respite in which to decide, and also desired 
to be informed what the liberties were which 
they required him to grant. Whereupon they 
sent him a schedule consisting partly of what 
were found in Henry's charter, and partly of 
the laws of Edward. 

This traditional account of the incipient 
steps towards obtaining the great charter, we 
are informed by Blackstone, comes from Mat- 
thew Paris, but has been adopted as true by 
modern historians. — (2 Black. Trvt vii..) 

One thing is true, there was a charter gran- 
ted by Henry I. which embraced many of the 
articles which afterwards found a place in 
Magna Oharta, and the reverence for the laws 
of Edward was an ever active principle in the 
minds of the English people, who associated 
these laws with a state of freedom, in marked 
contrast with the feudal bondage in which 
they were then held ; although it is not so 
easy to perceive why the barons should favor 
opinions more or less directly hostile to their 
own power, unless it was a means of enlisting 
the public favor upon their side, in the struggle 
which they were carrying on with the crown. 

Blackstone, indeed, doubts the fact that this 
charter of Henry I. had been thus forgotten, 
and considers it more probable that its having 
been granted was rather a hint to the barons 
to require a charter from John, than that it 
•furnished the materials for the charter which 



he did mnt But all historians agree in this, 
and it is the only point I wish to establish 
here, that the great charter of John was, for 
the most part, compiled from the ancient cus- 
toms of the realm, or the laws of King Edward 
the Confessor, by which they mean the old 
common law, which was established under the 
Saxons, and before the feudal law had been 
introduced.— (2 BL Tr, xii. ; Co, Lit. 81 a.) 
And I may add, what is known to every one 
familiar with the history of the common law, 
there has been in every stage of its progress 
an element of personal freedom, guaranteeing 
personal rights, and the security of person anq 
prorerty, which no other code could ever pre- 
tend to. The civil or Roman law was the 
emanation of imperial power, the canon, the 
dogmas of a self-constituted hiearchy ; while 
the common law partook of the character of 
the sturdy, self-reliant men who sprung up in 
England after the overthrow of the Roman 
power, and were never wholly subdued till 
their influence culminated in the Puritanism 
of the Commonwealth, and the national eman- 
cipation from the tyranny of the Stuarts at the 
revolution of '88. The charter of John, then, 
was not a deliberate and voluntary grant from 
a king of liberties and privileges to a confid- 
ing or even a sufiering .people. Nor, on the 
other hand, was it an original statement or 
declaration of a body of wise statesmen, pro- 
found thinkers, or learned and sagacious law- 
yers or politicians. What he yielded was done 
from fear, with a bad grace, a treacherous 
spirit, and in a cowardly manner; while the 
thing that he granted was a singular medley 
of personal and selfish purposes of the military 
leaders who dictated it, and of rights and pri- 
vileges which the people, with whom thej*' had 
little sympathy, had long regarded as some- 
thing worth making any sacrifice to regain. 

When, how, and where this charter was 
obtained, may be briefly stated, for in this 
history seems to be clear. 

On the 20th Nov., 12U, the barons met at 
St Edmunsbury and formed a league, swear- 
ing upon the high altar to wage war upon the 
king, and withdraw themselves from his fealty, 
till he should confirm by charter, under seal, 
the several liberties which they demanded. 
They accordingly came to London and made 
this demand. John at last agreed to answer 
by Easter. He immediately went to work to 
enlist the church on his side, and both parties 
appealed to the Pope. John moreover took 
him upon the cross, and vowed to undertake 
an expedition against the infidels in the Holy 
Land. But he accomplished little by this 
hollow-hearted appeal to the superstition of 
his subjects, inasmuch as Archbishop Langton 
was at the head of the confederacy against him. 

The Pope favored the king's appeal to him, 
and wrote a letter to the barons and bishops, 
disapproving of any attempt to extort favors 
by force from the king ; but, fortunately, this 
letter did not reach England till after the time 
at which John was to make bis answer to the 
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baron*s demands. Preparatory to this, the 
barons assembled with some two thousand 
knights of their retainer in their train, and 
marched to Brackely, about fifteen miles from 
Oxford, where the king was. This was on 
the 27th April, 1215. The king thereupon 
sent to them to ascertain precisely what liber- 
ties they claimed, and they sent him back a 
schedule, with a threat that if he did not grant 
them they would seize his castles ; and they 
referred again to the character of Henry I. 
The king was greatly indignant at the demand, 
and replied to them, by an oath that he never 
would grant their demands, and the barons 
thereupon took measures to enforce them. In 
May they disclaimed their allegiance to John, 
and obtained absolution therefrom by the 
favor of one of the canons of Durham ; and, 
in the end, took possession of London on the 
24th of that month. The king found himself 
abandoned by his followers, and all his lords 
but seven, and concluded to yield to the 
requirements of the barons, and proposed a 
meeting for that purpose. The 9th June was 
fixed for the meeting, but they did not come 
together till the 15th. The conference then 
opened, and was continued till the 19th, when 
the heads of the agreement, to which the king 
consented to accde, were reduced to the form 
of a charter, and sealed with his great seal. 
Original duplicates of this were prepared and 
deposited in every diocese in the kingdom, 
several of which are still extant, and two of 
them are now in the British Museum. 

This, in brief, is the history of this famous 
instrument, which has from that day been 
regarded as the great charter of English lib- 
erties, and held in the highest veneration by 
every Englishman, wherever he was to be 
found. The English colonists brought with 
them this sentiment in all its freshness and 
vitality; and, through the long struggle "with 
the mother country, constantly referred to it 
as the great palladium of their rights as Englsh- 
men. It enters largely into the declaration of 
their rights in the constitution of Massachu> 
setts and other of the States, and furnished 
the elements of thought, if not the forms of 
expression, which sprung up in so many 
shapes in the earlier declarations of American 
liberties. 

Its effect in England was important and im- 
mediate in one respect, which is noticed by Mr. 
Macaulay in his history. It united and mergld 
the hitherto discordant elements of Saxon and 
Norman races into one nationalty. A common 
suffering under the tyranny of a king who had 
proved himself false to all his subjects united 
them into a common struggle for redress ; and 
the constant vigilance which was still requisite 
to guard the boon which they had thus won 
against the ill-concealed treachery of the king, 
operated to cement the now English people^ 
nobles and commoners, Normans and Saxons, 
together, into what ere long became a homo- 
geneous whole. 



The work, seems to have been but half ac- 
complished in the minds of the men of power 
in England when they had the signature and 
seal of only one king. They do not seem to 
have regarded his act as necessarily binding 
upon his successors ; and we accordingly find 
that within a fortnight after the successor of 
John, Henry III., was crowned, although he 
was but then nine years of age, he ratified and 
renewed this charter with great solemnity, 
but with sundry modifications which the cir- 
cumstances of the time seemed to require. 
This was repeated several times during the 
reign of Henry III., and by successive sover- 
eigns, till the same had been gravely and 
solemnly confirmed more. than thirty times 
down to the time of Henry V. ; there being a 
disposition on the one side to evade, and on 
the other, as they had the king sufficiently in 
their power to insist upon his republishing or 
re-afiSrming the binding obligation of an instru- 
ment which took a variety of significant 
names, such as **Charta Libertatum," and 
** Communis, Libertas Angliao," or " Liberta- 
tis Angliae," "Charta de Libertatibus," " Mag- 
na Charta," and the like. fCoke Lit 81 a.) 

The copy of the charter commonly found in 
our law books purports to be that which 
Henry III. granted in the ninth year of his 
reign, and is sufficiently identical with that of 
John to be referred to for an explanation of 
its provisions. Before doing that, however, 
laought to speak more fully of the place at 
which the original was signed, now so famous 
in history, known as Runnymede. It is said 
to have taken its name from ** Rune^^^ the 
Saxon for council, and '*lf«J«," or, "the 
council meadow," where formerly the Saxons 
had held their councils. It is a meadow of 
about one hundred and sixty acres, lying along 
the Thames, upon the Surrey side of the river, 
about eighteen miles from London, near Eg- 
ham, Staines, and Windsor Park. In the 
history of Surrey it is described as still being 
a meadow, which is turned into racing ground 
in August of each year. In the Thames there 
is a little island which is the traditional spot 
upon which the charter was actually signed ; 
and upon the bank of the stream, upon its 
opposite side, stood the famous tree called the 
** Ankerwyke Yew," which is still green and 
fresh after the lapse of six hundred and fifty 
years. (8 Hist Surrey, 224, 1 Knight's Hist 
Eng. 347, 851.)— Zaw Reporter, 



EVADING TOLLS. 
A very ingenous mode of evading the pay- 
ment of toll at Whalley-bridge-gate, has been 
turned to a profit by a certain innkeeper, who 
made use of the evasion for the purpose of 
attracting customers to his house. It appears 
that the keeper of the White Hart has a field 
adjoining the inn, and between the inn and the 
entrance to the field, stands the Whalley- 
bridge-gate. Mellor, the appellant, who is a 
farmer, was driving 120 sheep from Tedding-- 
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ton to Stockport along this turnpike-road, and 
the sheep were driven into the field in ques- 
tion before passing through the gates. Mellor 
passed the night at the White Hart, and next 
day drove the sheep out of the field at the 
opposite end and over other land, and into the 
turnpike-road at a point nearer the Stockport, 
80 that no toll was paid. 

The Stockport magistrate convicted Mellor 
of the offence of evading toll, and the appeal 
came on before the Court of Queen's Bench 
sitting in banco, on the 31st ult The land- 
lord was compelled to admit that he used to 
stay at his house all night in order to save the 
toll. " I tell my customers," he said, " that 
if they stay all ni^ht they can get over this 
land without paying toll." 

The judges were unanimous in their opin- 
ion that the magistrates were right in convict- 
ing the appellant of an intention to evade toll. 
And if the only point in the case were that 
which the judges assumed to be so- namely, 
the intention of the appellant to evade, it is 
surprising that he should have had the auda- 
city to appeal. We are not satisfied, however, 
that the case is within the letter of the Turn- 
pike Acts, and, if not, every subject has a 
right to evade an impost if he can. 

The Lord Chief Justice was probably cor- 
rect in his suspicion that the landlord was the 
real appellant, and that relying on the uncer- 
tainty of the law, he chose rather to incur the 
expense of litigation ^ with the possibility of 
retaining his lucrative calling, than by sub- 
mitting to the decision of the magistrates to 
undergo the certain and positive loss of a large 
amount of custom. — Solicitor's Journal 



UPPER CANADA BBPORTS. 



COMMON PLEAS. 

I Reported Iw 8. J. Van Kouohnit, Esq., M.A., Barriaer-ai- 
Law, lif porter to the Ourt.) 

Thh Chief 6uprbikti8hde'«t of Eouoatioh 
IN BK Hogg v. Roqkrs. 

School Truttee$'^I\)voer to levy schwA rate at any time. 
•Under the acta relating tooDmmou achooU, Rchool (rusteM 
mav at any time. Iiiukin* and Ifvy a rate for school pur 
porieR : they are not bonnd to wait until aoopv of the n»Tlaed 
a«Bff^iim*>Dt loll tur th« pHrticolar year haii been trauainit- 
ted to the clerk of the nittiilcipallty, but may and can only 
use the existinz revlHed a^sossment ntll. 

[0. P., E. T., 1865.] 

This wa8 aa nppeiil from a judgement of the 
• Jud^e of the Fourth Diyieion Court of the couoty 
of Grey. The aclion was trespass against the 
defendant, a collector of school rates for Union 
school section number one, in the township of 
St. Vincent, for unlawfully seizing and detaining 
a horse, the property of the plaintiff. The war- 
rant under which the senure took place was 
under the seal of the corporation of the t-chool 
truiitees of Union ochool section number one, in 
the said township of St. Vincent. It was dated 
February 22, 1864. Annexed to the warrant 
was a rate bill or list taken from the assessment 
jroU of St. Vincent for the year 1863, dated Feb- 



ruary 20, 1864, but endorsed, Rate bill 1868. 
PUintiff refused to pay the rate, whereupon de- 
fendant seiied the horse upon the premises 
assessed. About four or fite days afterwards, 
plaintiff paid the amount for which he had beea 
assessed, and the horse was restord to him. 
The learned judge held that the trustees ought 
to ha?e waited ifor the making and completion of 
the assessment roll for 1864, before issuing their 
warrant to the collector to leyy the rate, and 
that the collector receiving in February a war- 
rant for the collection of such a rate baMed upoa 
the assessment roll for 1868, the year preceding, 
was not legally authoriied to excute such war- 
rant; that the only r»»ll which a township col- 
lector is authorized to receiye and act upon is the 
roll made up, finally revised and certificnl. and 
deliyered to him on or before the 1st October in 
the year in and for which the taxes mentioned in 
the roll are to be collected, and the collector's 
power under his roll ceases on the 1 4th Decem- 
ber following, unless prolonged by express by- 
law or resolution of the county council ; and 
that a school collector has no greater power 
than a township collector, and muHt proceed 
under the same restrictions as to time and au- 
thority in the exercise of his duties. He there- 
fore directed a verdict for plaintiff. 

From this judgement the Chief Superintendent 
for Education in Upper Canada appealed. The 
case was first set down in the paper in Michael- 
mas term last, when Hodgint appeared for the 
appellant, and cited Con. Stats. U. C, ch. 64, 
sec. 27, Bub-seoa. 2, 11, 20; sees. 88, 100, 125; 
Craig ▼. Rankin, 18 U.C C.P. 186 ; Vance ?. King, 
21 U.C. Q.B. 187; McMillan ▼. Rankin, 19 U. C. 
Q. B. 866 , Oaiiu ▼. Wood, 13 U. C. Q B. 857 ; 
Chief Superintendent of Schools re McLean t. Far- 
rell, 21 U C. Q B. 441 ; Voe ▼. McRae, 12 U. C. 
Q. B. 526; Doe re McOiU ^ Jackeon, 14 U. C. 
Q. B. 118; Spry ▼. Mumby, II U C. C P. 285. 

On a subsequent day during the same term, 
D, A. Sampson appeared for the respondent, and 
the case was on his application allowed to stand 
oyer till the following (Hilary) term, when he 
again appeared, and cited Timon v. Stubbs, 1 U. 
C. Q B. 847; Rob. & U's. Dig "Notice of Ac- 
tion ; *• naight ▼. Ballard, 2 U. C Q B. 29 ; 
Donaldson y. ffaley, 13 U. C. C. P. 81 ; BroM t. 
Iluber, 18 U. C Q B 282; Dunwich ▼. McBeth, 
4 U. C. C. P. 228; WiUon ▼. Thompson, 9 U. C. 
C.P. 864 ; Con. Stats. U. C, oh. 64, sees. 10, 16, 
subsecs. 4, 84; ch. 49, sec. 18. 

Bodgins, contra, cited Newbury t. Stevens, 16 
U. C. Q B. 65. 

J. Wilson, J., deliTered the judgment of the 
court. 

The sole question in this case is, whether 
OThool trustees have authority in any year, before 
a copy of the revised assessment roll of that 
year has been transmitted to the clerk of the 
municipality, to impose and levy a rate for 
school purposes, upon the assessment roll of the 
preceding year. 

The learned judge in the court below has taken 
great pains to review the common school acts in 
his judgment, but with great deference to his 
opinion, we have been unable to adopt his con- 
clu»4ions 

We think the error into which he fell arose 
from making the analogy between municipalities 
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and trustees, and township collectors and collec- 
tors ander warrants of trustees identical, thus 
restricting the common school acts by acts not 
necessarily affecting them. 

It is clear that school trustees may themselfcs, 
or through the interTention of the municipality, 
proyide for the salaries of teachers snd all other 
expenses of the school, in such a manner as may 
be desired by a majority of the fret holders and 
householders of the section at their annual 
meeting, and shall levy by assessment upon tax- 
able property in the section such sums as may 
be required ; and should the sums thus provided 
be insufficient they may assess and collect any 
additional rate for the purpose ; and that sny 
school rate imposed by trustees may be made 
payable menthly, quarterly, half-yearly, or 
yearly, as they may think expedient. 

Many of the requirements of a school admit 
of no delay. The peculiar provisions respecting 
teachers demand great promptness in the payment 
of their salaries : repairs to school houses must 
be made when required. These may be sudden 
and unexpected. To oblige trustees, or those 
entitled to payment, to wait till the rolls of the 
year were made up. would be productive of great 
inconvenience, aod if the law had been less clear 
than it is, we should not have felt justified in 
putting a stop to a practice which has, we learn, 
hitherto obtained, unless on grounds admitting 
of no doubt. 

The geonral principle is, that levies for muni- 
cipal purposes shall be made upon the revised 
assessment of the year in which they are made. 
It is true that one rate for the jear is only 
struck by the municipal authorities : but suppose 
a sheriff got an execution either at the suit of 
the Crown or of a municipality in the month of 
January, would he be justified in delaying to 
levy until the revised assessment roll of that 
year was completed and a certified copy given to 
the municipality ? 

So if the requirements of a school section cre- 
ated a necessity for levying a rate, would the 
trustees be excused from performing their duty 
by saying we must wait till the assessment roll 
of the year is completed before we can actT 
The obvious answer would be, there is the last 
revised assessment roll, it is available for all 
purposes until the new one is made. 

On reading the 86th section we find that no 
towniihip council shall levy and collect in any 
section during one year more than one school 
sectiotf rate, except for the purchase of a school 
site or the erection of a school house, and no 
council shall give effect to any application of 
trustees for the levying or collecting of rates for 
school puiposes unless they make the application 
to such council at or before its meeting in August 
of the year in which such application is made. 

But the 1 2th sub-sec. of tec. 27 authorises the 
school trustees to employ their own lawful au- 
thority as they may judge expedient for the 
levying and collecting by rate all sums for the 
support of their school, for the purchase of 
school sites, and the erection of school houses, 
and for all other purpqses authorised by the act 
to be collected. 

It is to be noted, that the legislature did not 
€onfer on the trustees the power to apply to the 



township council at any time they chose to levy 
rates ; but at or before its meeting in August, 
and then only for one rate, except far the pur^ 
chose of a tile^ or the erection of a school house, 
Suppo'se a second rate for a site or a school house 
were applied for in a part of the year from 
January to August, would not the council be 
bound to levy it? During this period there 
would be but the existing roll to use for the as- 
sessing of this rate. 

The restriction to one rate, and the exoeptions 
in regard to the rates authorised to be levied by 
the municipality for school purposes, lead us to 
infer that when the trustees chose to exercise 
their own authority to levy, they were not re- 
stricted, and might levy oftener than once for 
the payment of teachers and for the other pur- 
poses mentioned in the 27th section. 

In the case of an arbitration between the trus- 
tees and a teacher, the arbitrators may levy, but 
the trustees are bound to do so ; for by the 23 
Vic. cap. 49, in case they wilfully refuse or ne- 
glect, for one month after publication of award, 
to comply with, or pve effrct to the award, they 
shall be held personally responsible for the 
amount awarded, which may be enforced against 
them individually b^ the warrant of the arbitra- 
tors. ^ But if they are thus bound at any time to 
exercise their power to levy, it must necessarily 
be done upon the existing assessment roll. 
None of the authorities cited touch this question 
as raised ; but looking at the scope of the acts 
relating to common schools, the duties imposed 
upon trustees, the exigencies of schools, and the 
powers conferred upon trustees to levy rates, we 
are of opinion that trustees are not restricted to 
making one levy, but may levy at any time as 
need requires it ; and may use, and can only use, 
the last existing revised assesment roll for im- 
posing the required rate. The appeal will there- 
fore be allowed. 

Appeal allowed. 



Crooks t. Dickson. 



Onenant/or rent—IntereH—Sefartnee to maelet^IMfendant 
retidmlabrotui-'Con. Stat U. C e, 21, aee. 101. 

Held, th*t under Cod. 8taU U. a rh 22, nee. 161. tb« 
matter is empowervd to asoertMln th« amount for which 
fioal Judgmet Is to be entered not ouly in cawe in whkh 
he ooulJ, but in cases which he could not before tliat 
aet hava eompnted what wm due; and that th« fact 
of th« defendant being renideiit oat of the Jurii iction. is 
no objection to a refiirenoe being directed for auoh pur- 

Hdd, alao, that In an action of covenant Ibr rent, and order 
b? a Judge in Cbamben, directing the matter to allow the 
plalDtiir interest on the amoant claimed on the writ of 
aommona, noc apecially iudoraed tvvca the date of i>aid 
writ, waa properly made, although no interest waa claimed 
in the declaration. 

[C. P. B. T. 1866.] 
K Crombie moved for a rule nisi to set aside 
an amended order made by Mr. Justice Adam 
Wilson, in the words following :♦ 

** Upon reading the summons in this cause and 
bearing the parties, I do order that the master 
of his honourable court, on the entering of the 
judgment in this cause, do, on the computation 
of the amount due the plaintiff, allow him inter- 
est on the amount of his claim endorsed on the 
writ of summons in this cause ; and I do further 



• See page 211 for Chamber dedafam. 
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order that all farther prooeediogs id thU cauee, 
from the date of the said writ of Bummoofl be 
Btajed until an application can be made to this 
honourable court to reecind or T*rjr this order, 
Buch HppIicatioD to be made this day, or as soon 
as counsel can be heard." 

The original eummons was served in this oaaso 
on the defendant as a British subject residing 
out of the ProTince, and be appeared to the writ. 
A declaration was filed and serTed on bis attomej. 

The deolaration was in covenant on a lease of 
land in the City of Toronto : Breach, the non- 
payment of five year*s rent and taxes, the year- 
ly rent being £210, free from all Uxes. The 
defendant pleaded to the deolaration. To the 
plea the plaintiff demurred, and Judgment was 
given for the plaintiff on the demurrer. 

RiOHABDS, C. J. — When the learned judge 
made tbe order in question he understood that 
the whole matter in dispute between the parlies 
was, whether the plaintiff was entitled to have 
interest added to tbe rent payable under tbe 
oovenant set out in the declaration in entering 
final judgment against the defendant, and under 
that impression he made the order. The defen. 
dant's counsel, however, in moving his rule, con- 
tended that the plaintiff was not in a position to 
enter final judgment, not having signed interlo- 
cutory judgment, and not having had it referred 
to the master to see what was due the plaintiff. 
He further urged that as the writ was not a 
specially endorsed writ, and the proceeding was 
against the defendant as a British subject re- 
siding out of the jurisdiction, tbe dam>iges must 
be assessed by a jury, and it could not be referred 
to the master to ascertain the amount for which 
final judgment was to be entered. 

The motion was for a rale ntti to rescind the 
amended order, on the ground that the learned 
judge had no power to make it on the materi als 
which were before him, and on the ground that, 
as the plaintiff after having made the application 
elected to give notice of ai^sessment of damages, 
he was not, under the j udgment of the learned 
judge, entitled to the order. If anything turns 
on tbe last point, he should first apply to 
the learned judge who made the order to re- 
scind it. 

The learned counsel in moving tbe rule stated 
he could find no authority for holding that it 
could not be referred to the master to ascertain 
the amount for which final judgment was to be 
ascertained, because tbe proceeding had been 
commenced against tbe defendant a^ an absent 
defendant. In Day's Common Law Procedure 
act, pp 79, 80 & 81. it is laid down, that when 
tbe defendant is within the jurisdiction, in ac- 
tions on bill', notes, awards, aotion«( of covenant 
for rent (2 Wms. Saunders 107 N. 2), for mort- 
gage money, or arrears of annuity, the writ may 
be specially endorsed. If the defecdant resides 
out of the jurisdiction, there must always be an 
enquiry. Interlocutory judgment must still be 
signed in*onses not within sec. 25, &o., of the 
English Common Law Procedure Act. The 
order to refer is obtained on an aflBdavit of tbe 
cause of action, and stating that interlocutory 
judgment has been signed Tbe same coarse 
seems pointed out by Cbitty's Archd. 11 ed. 922. 



In note to Holdipp v. Otway. 2 W. Saanders, 
107, it is laid do^n, that the court m»j, if they 
please, assess damages upon an interlocutory 
judgment, and give final judgment thereon, 
and inquisition is only a matter of course taken 
to inform the conscience of the court Bailer. 
J., in Thellu99on v Fletcher, Dougl. 816 ; GomU 
V. Jlammerilejf, 4 Taunton. 148, is said to have 
observed, that writs of enquiry are often sued 
out in cases wherein they are not necesMrj. as. 
for instance, in actions on covenants for payment 
of a sum certain. 

In the same note to Williams Saunders, it is 
stated that Lawrence, J, in Blnekmoor v. 
Flemyng, referred to Holdipp v. Otway, with 
respect to tbe prothontary*s Uxing iaterest by 
way of damages, and that it was at the plain- 
tiff's option either to refer it to the prothonntary 
to do so, or have a writ of inquiry of damages. 

In Roe V ApUey, 1 Sid. 452, judgment was 
obUined in default upon a judgment, and it was 
moved for the plaintiff that tbe court should tax 
tbe damages, namelff intereet, wit boat a writ of 
enquiry, and after some doubt it was referred to 
the secondry to tax the damages. The court will 
not only refer, it to the proper officer to compute 
what is due on bills of exchange and promi«»ory 
notes, bat also in covenant for rent, or for mort- 
gage money, or for arrears of accounts : (page 
107 a, Wms. Saunders, note e). 

In Wms. SauoJers (Vol. i. page 109 note 1), 
it is laid down, that **when tbe demurrer is 
determined, and the plaintiff is content to take 
damages only on the judgment on the demurrer, 
he may execute a writ of enquiry on tbe judg- 
ment, and enter a nolle prosequi as to tbe issues, 
which may be done at tbe time of entering final 
judgment." Upon tbe same principle, when one 
of the counts in the declaration is on a bill of 
exchange or promissory note, and there is a 
demurrer to that count and judgment for the 
plaintiff, and issues are joined ou the other 
counts, the plaintiff may, according to the mod- 
ern practice in cases of judgment by default on 
bills of exchange and promissory notes, which 
is substituted in lieu of a writ of enquiry, refer 
it to the officer to compute what is due for prin- 
cipal and interest on the bill of exchange, &c., 
on that count, before a noils prosequi is entered 
as to the issnes. 

I have no doubt ander the 16l8t seo. of the 
Con. Stat. U. C. ch 22. similar to sec. 143 of 
19 Vic ch. 48, and sec 94 of Eng. Act, 16 & 16 
Vic. ch. 76, that in all cases where a natter 
could be referred to the master to compute what 
was due in a cause before tbe passing of the 
Common Law Procedure Act, it can now be re- 
ferred to tbe master to ascertain the amount for 
which final judgment is to be entered. I also 
think this power extends mnch further, and 
under tbe statute the courts will now direct the 
damages to be ascertained by tbe master in cases 
where they would not have done so before the 
passing of tbe statute. If the matter is proper- 
ly before the master for his decisiou as to the 
amount for which final judgment is to be enter- 
ed, I see no reason why interest to the full 
amount directed by the order may not be 
allowed to the plaintiff in the nature of damages: 
the authbrities see n to warrant it. As to the 
reference not being regular whea the defendant 
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resides oot of the proYince, the statote seems to 
aathorise and require a reference of this kind ; 
and I see no reason for interfering on that 
groand. 

The pUintiif, I presame, before he has his 
damages ascertained or enters his judgment, 
will see that he is in a proper position under the 
practice to bare those steps in the cause taken. 
When the Judgment is entered, I see no reason 
yihj the interest directed to be allowed bj the 
learned judge should not be computed. The 
order does not in itself direct or permit the 
entry of the judgment at any particular time, 
and does not imply thit the judgment will be 
entered when the plaintiff is not in a position to 
take that step. All the judge assumes to decide 
is the right of the master to allow interest We 
think he has not on this point decided too favoura- 
bly to the plaintiff, and we decline to grant the 
rule sought for. 

Rule refused. 



PRACTICE COURT. 



(JSeportoi ly Rosnt A. HAaaisoK, XsQ., Barrister-at-Iaw.) 



Babt t. Lanolois. 



Tenu noUee—-Whe» 



oUee-—Whtm unnfiees$afy—Sirvi» of naUet 
— Leffol jtartntnkip-'Ntm and ctd MMtnaf . 



^ftriia 



A tvmN Dotic* of Isteotkm to proooMd It not nui uowry If 
th« prOM;«dlng« In the oaqm 1ut» been saypended hj In- 
JanctlOD, or deUjred hy ooiiarat or at defi>udaot*s reqaesr 

The MUM rule appllm where, on the applWtiun fitr the In- 
Junction at the loetance of defendant, plaintiff, daring the 
pendency of the application, la placed under termi not to 
proceed with the aeUnn. 

Where an attornej rvsidlng and practieirg in the county 
where the action In brouvht appeared there for defendant, 
IbruMHS a partnership with another attorney carryinir on 
bnsinfWB there In their Joint namea, and then changed hie 



actual residence 1o another eountv* leaving hia name in 
the proper biioks in Toronto as still of the former oonniy, 
and occasionally afterwards attended and did huslnese In 



the former county, serrioe of notice of trial on hi « iiartner 
tliere was hrld to be good service not withstanding a prlTaie 
arrangement between the parties that the partner should 
only attend to new business. 

[Hilary IWm, 1666.1 

This was sn action of ejectment tried at the 
last Fall Essex assizes, no one appearing for 
defendant 

In Michaelmas Term, O'Connor Obtained a rule 
Co set plaintiffs Terdiet aside for irregularity 
with costs, 1st, on the ground that OTer a year 
had elapsed without any proceeding next before 
notice of trial, and no term's notice given ; and, 
2ndly, tbfit no sufficient notice was served. 

BcQtt shewed cause. 

Haoartt, J. — As to the first ground, it ap- 
pears on the affidaTits that the last proceeding 
at law prior to notice of trial complained of was 
a notice of trial for the anterior assiaes of 1862. 
Defendant commenced a suit in equity against 
plaintiff to restrain the ejectment, and for a con- 
Teyacce on 8rd October, 1862, and notice of 
motion for injunction returnable 8rd November 
following. On return of the motion, at the sug- 
gestion of the court, it stood OTcr to the hearing, 
and the now plaintiff was placed under conditions 
not to proceed pending the application, and the 
euit, consequently, was not proceeded with. 
Judgment was not giyen in Chancery till the end 
of August or beginning of September last, and 
then plaintiff proceeded by giving notioe of trial. 



The practice is thus stated in 1 Chitty's Arch- 
bold, 166 (1862) : ** It seems that the notice is 
not necessary if the proceedings in the cause 
were suspended by injunction or delayed by con- 
sent or at the defendant's request." In I Tid i's 
Practice, 468, 9th ed., cited in Doe Vernon t. 
Roe. 7 A. & B., page U, it is said, ** The rule was 
CHtablished for the purpose of preventing any 
surprise on defendant after plaintiff has lain by 
four Terms without proceeding in his action, and 
therefore it does not apply when proceedings 
have been delayed at defendant's request." 

The rule seems clearly recognised in the ca^es 
cited in the text books, especially Bland ▼. X)'ir- 
Uy, 8 T. R. 630 (per Boiler. J.); Buaworth t. 
Philipe, 2 W. Bl. 784 ; Stockton, ^c, E W. Co, 
T. Fox, 6 Ex. 127 ; Watkim t. Haydon, 2 W. Bl. 
762. 

Indeed, in the case in 6 Ex. it would seem 
that, at all CTents in a Term cause, when a cause 
was stayed by injunction, on its being dissoWed 
plaintiff might proceed without fresh notice of 
trial. There the cause had stood over as a 
remanet. 

I see no difference between being stayed by 
injunction, and by the plaintiff at law having to 
come under terms not to proceed at defendant's 
instance. 

I therefore think this ground of objection fails. 

Then, as to the second ground of objection. The 
commission day for Essex was 6th October, 1 864. 
Mr. O'Connor was defendant's attorney, residing 
at Windsor, in Ei^sex, tbe county where the land 
is situate, and so resided till after the motion 
for injunction. He subsequently came to Toronto, 
having formed a law partnership with Mr. Wor- 
thington, an attorney at Windsor, and business 
was carried on in tbe name of O'Connor & Wor- 
tbington. Mr. O'Connor alleges that this part- 
nership was merely for new business, and had 
nothing to do with any old suits in which he had 
been concerned alone, and that the fact of his 
removal to Toronto was very well known. Tbe 
plaintiff swears that he knew nothing of any 
such distinctions between old and suits, and that 
Mr. O'Connor frequently attended at said office 
and did business there since his removal to 
Toronto. The notice was served on the 28th 
September on Mr. Worthington at his office in 
Windsor. It was left on the table before him. 
he at the time declining to receive it. On the 
commission day, Mr. O'Connor notified plaintiff 
that if he proceeded he would move for irregu- 
larity. It is also sworn that Mr. O'Connor had 
been practising at Windsor in partnership with 
Worthington fur some months prior to the former 
removing to Toronto, and that the business ap- 
peared |o be carried on after the removal in 
tbe same way as before. It is also sworn that * 
in each of tbe books kept at Toronto under rules 
136. 137, up to December last Mr. O'Connor's 
residence appears to be at Wind.^or, not Toronto. 

I am not aware of any authority governing 
this case. 

Tbe case is that of an attorney residing and 
practising in the county where tbe action is pro- 
perly brought and appearing there for defendant, 
and then forming a legal partnership with another 
attorney carrying on business there in their joint 
names, and then changing his actual residence 
to another county, leaving his name in the proper 
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books ftt Toronto as still of Windsor and oeca- 
sionallj attending and doing bosiness in Windsor. 

I am of opinion that I cannot bold serfice in 
Windsor office insufficient. 

Any private ai^angement between bim and bis 
oo-partners as to new snd old business ought not 
I think to make any difference. 

The 0. L. P. Act, sec. 61 provides for senring 
an attorney not residing or having a duly an- 
thorised agent in the county when suit was 
commenced, service then should be on bis duly 
authorised agent at Toronto or upon himself 
wherever be resides ; or if he has no authorised 
agent, then by leaving a copy for him in the office 
where suit was commenced marked as for bim. 

I think it would be a very hard construction 
to place upon the practice to set aside this ser- 
vice. The office at Windsor was Mr. O'Connor's 
office when the notice was served just as it was 
when he entered the appearance. He was there 
at intervals attending to local business, Hnd the 
mere fact of bis residing elsewhere ought not, 
I think, under the circumstances, to make the 
service void. Rule discharged with costs. 



KsBNAN y. Fallon. 



XmU enlarged h^nrt a judgt in Chambert^Bnw far a itaif 
qfprooeedinffi tehtn nai aottd upon— Waivtr. 

WlMrs a taminoDi ohulned la an Mtlon of ^wtment 
to wt attide « Judgment for |Mirt of the premtnes, wm die- 
charged bj the Jodfce In Cbambere. a rule. diirioR Eacter 
Term. 1864. oblNiued to aet awide the Judget order di8> 
charging the iummona, was enlargi-d b; consent hefure a 
Judge In ('hiimberii. not actnl upon either durlnr the 
TKoation between Easter and Trli'lty or during lYlnlty 
Ti*rra, and plaintiff In the Tacaflun after TrtntT Term. 
•ervHl iMeue booh end not Ire of trial for the ensuing Fall 
AHgiaes. which were accepted without ot^ectlon b} defen* 
fcndant's attomoT. who alsn at the time agrned to ■ alve 
thf attaching to the iwue book of anj orders made hj ibe 
court or Judge, and agreed that the same might be addwd 
to the reciord. It was held that the Terfllct taken at the 
Fall Asaiies, was, nnJer the drcumatancea, regular and 
eould not be let aside. 

' [HlUry Term, 1865 ] 

This was an application to set aside proceed- 
ings for irregularity in an action of ejectment. 

The point for decision was simply this, whether 
the nisi priut record was entered and verdict for 
plaintiff taken on 8th November last, at Lindsay, 
irregularly, on the alleged ground that a rule of 
Practice Court of May, 1864, enlarged into 
Chambers by consent of parties, was in force, 
causing a stay of proceedings. 

This rule was to rescind a judge*s order dis- 
charging a summons to set aside the Judgment 
entered by plaintiff for part of the premises, on 
a question of practice. 

On the last day of Easter Term, the rule was 
enlarged by consent, endorsed to the effect that 
it was to stHud enlarged in vacation, before Mr. 
Justice A. Wilson, on a day left blank. * 

It was said the intention was, that either party 
might give two days notice thereof; hut the 
memorandum endorsed to that effect was never 
signed. 

Nothing was done durintt all the ensuing vaca- 
tion, nor during the following Trinity Term, and 
plaintiff gave notice of trial for the November 
Assizes, at Ijiodsay. 

S. Richards, Q. C, for plaintiff, ff. Cameron 
for defendant. 

Haoabtt, J.~I think plaintiff was entitled to 
treat the rule of £aster Term, 1864, as lapsed 



and abandoned by the defendant, on whom alone 
lay the burden of keeping it alive. 

On 81st October last, the plaintiff's attorney 
served notice of trial on defendant's attorney, to 
Lindsay. The latter said nothing as to ftiijr 
obstacle eiisting, but on the contrary, at plain- 
tiff's request, endorsed on the notice that h« 
admitted the service of notice and issne book, 
and waived the attaching thereto any order made 
by the court or judge, that same might be added 
to the record, and he accepted the issue book as 
if said rules or orders were added. 

On the commission day (it is contested whether 
before or after the record was entered) counsel 
for defendant told the plaintiff's attorney that he 
would move to set aside the proceedings for 
irregularity, on the ground of the old rule being 
still pending. A verdict notwithstanding was 
taken for plaintiff. 

I have no doubt in my own mind, that the 
parties, after Easter Term, forgot all about the 
rule ; and it is clear that defendant's attorney, 
when he endorsed the consent on the notice of 
trial, acted as if no such rule was pending. 

I am of opinion that when notice of trial waa 
so given, that rule should not be considered ia 
any way a bar to plaintiff's right to proceed. 

1 therefore think his verdict was regularly 
taken, and must stand. 

The case has been kept before the court 
on technical matters fir many terms, and I 
think it can now be disposed of on clear and 
satiMfactory grounds. 

Defendant's rule must be discharged with costs. 
Per cur. — Rule discharged with costs. 



Field y. Livma stork. 



Eniargemeni of tummms tubaequently abandnned^ 
therrnfas a atay qf proaeedinffi^Vtrditt in tkt meattunu 
— R^idaritjt Ouamf. 

Where In an action of ^eetment, defendant on I6th Sef»tem- 
ber otitalued an order for landlord to appear and deftmd, 
ln«d?ertently containing a stay of prooeedlngv ; on *29th 
Sxptemher defendant wrote lUr delay, and promfe*^ that 
plalniiff bhould not be effected thereby ; on 6th October 
wntte to say he would require to put to a double defence, 
and probably apply to put off the trial ; on 7th Octuber 
obtained a eummoos for that purpoe«s which waa nerrtid 
In Toronto and enlarged till 10th October. " without a 
Btay of proceedings,'* and was on 11th OctoW, the com- 
mlctelutt day of the aeslx-s, again enlargnd till 1Mb October 
and Bubeequently abandoned, iteid that it waa the eame 
under the circumeitauces as if nerer obtained, and that a 
Terdlct obtained by plaintiff during the pendency uf the 
stay was regulnr. But leave, on terms, was given to deCen- 
dant to defend on the merits. 

[Hilary Term, 1865.] 

This was an action of ejectment. On application 
made to set aside a verdict taken for the plain- 
tiff at the last Fall Chatham Assises, on the 
'ground that no notice of trial was served, or 
regularly served, or served in sufficient time on 
defendant Wightroan, and that the record was 
entered and verdict taken, pending a stay of 
prooeedings on the merits. 

On 16ih September an order was made in 
Chambers on consent, admitting defendant 
Wightman to defend as landlord, and that in the 
meantime proceedings should be stayed. 

It was admitted that this stay of proceedings 
should not have been in the order. 

The assises began on Tuesday, October 1 1 th, 
1864. On 29th September, 1864, Mr. Hector 
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CftmeroD, Wigbtmsn's attorney, wrote to Mr. 
DoQglass, plaintiff's attorney, saying that he had 
not been able to prepare the notices of title, and 
that he could not let him hare it till early the 
next week, bnt agreeing to place him in the 
same position as if no extra time had been 
allowed him. 

On 7th October, Mr. Cameron's agent ga^e the 
required appearance to Mr. Douglass, who pame 
day gave them notice of trial, and they admitted 
serTioe as agents. 

On same day Mr. Douglass reoeiTed a letter 
from Mr. Cameron, dated 6th October, saying 
that he had sent up appearance but found it 
necessary to apply for leaTe to defend on length 
of possession, and to put off trial till the next 
assises, as defence could not be got ready, &c. 
He says, ** I consider notice of trial serred and 
shall apply for summons in the morning as if 
it were ;" and asking if Mr. Douglass would con- 
sent to its lying oyer, and if so, to telegraph, and 
that he nMd not proceed with the application. 

A summons was granted in Chambers, dated 
7tb October, to shew cause why the double de- 
fence should not be allowed, and to stay pro- 
ceedings in the meantime. This was served in 
Toronto on 8th October, on Mr. Douglass* agents. 
It bore the endorsement signed by the judge, 
dated 10th October, " Enlarged till to-morrow 
without stay of proceedings." 

On' the llth October, being the commission 
day at Chatham, Mr. Douglass' agents attended, 
and had it enlarged till the following Saturday. 

Immediately after this enlargement the agents 
remembering that the assises were commeoced, 
asked Mr. Cameron to let the enlargement be to 
the I'ith, instead of Saturday 16th. This he 
declined ; and the judge being applied to, de- 
clined in the absence of Mr. Cameron, to alter 
the enlargement. 

This summons was afterwards allowed by Mr. 
Cameron to lapse — as he alleges thinking it use- 
less, as he heard that the Terdict was taken for 
the plaintiff, on Tuesday, the llth October. 

W. DoufflatSf for plaintiff. IT. Cameron, for 
defendant. 

Baoartt, J. — I am of opinion that after read- 
ing Mr. Cameron's letter of October 6tb, received 
7tb October, declaring that he considered notice 
of trial as served, and also what had previously 
occurred, I must hold that notice of trial was 
duly served in sufficient time, an J 1 think the 
statement in his letter, already quoted, must haTe 
escaped his recollection. If so, it remains to be 
considered whether Mr. Douglass regularly en- 
tered his record ou Tuesday, llth October, and 
took his verdict. The objection to this is, that 
the enlargement of the summons to allow the 
double defence on that day at his agents request, 
80 stayed the proceedings as to tie his hands. 

Had this summons been pressed on to a final 
disposition, there might have been a difficulty, 
but the defendant who obtained it allowed it to 
lap'ie. and it therefore appears to me that he 
cannot now be heard claiming any benefit fPom it. 
A different rule might have a mischievous and 
unjust effect. For mere purpose of delay, in a 
suit about being entered at a distant assise, a 
defendant might obtain a summons which plain- 
tiffs town agents, not knowing how to answer, 



might have to ask to be enlarged. The appli- 
cants subsequent abandonment of the summons, 
in my opinion, leaves the case and its progress 
as if the summons had never issued. 

I cannot therefore say that the plaintiffs' ver- 
dict was irregularly obtained. Had the defen- 
dant's attorney desired to carry out the Intention 
expressed in his letter of October 6th, yli , to 
' put in the double defence and apply to postpone 
the trial, I think he might have taken a very 
different course. He made no mention in his 
summons served on Saturday in Toronto, and 
returnable on Monday, of any desire to put off 
the trial of a cause coming on the ensuing 
Tuesday, at Chatham. Had he obtained an order 
on its return to add this defence, he would still, 
according to his own shewing, have had to apply 
to postpone the trial. He could have applied on 
Tuesday at nitiprius, to have done so. 

A careful perusal of all the papers leads me 
to the conclusion that the defendant preferred 
attempting to throw the plaintiff over the assizes, 
or to entangle him in some slip in practice, to 
taking that course which his letters indicated he 
intended to adopt. 

The letter written on the 6th of October, and 
received on the 7th by Mr. Dou<:la8s, was calcu- 
lated to disarm any apprehensions that a difficulty 
could arise, as to notice of trial. The enlarge- 
ment, on the commis-Hion day of the assises, of 
the subsequently abandoned summons, ought not, 
I think, under the circumstances, be allowed to 
defeat plaintiffs proceedings. 

I have read the affidavits of defendant and his 
attorney, as to a meritorious defence — and 
assuming them to be true, I think after a 
possession of many years, an opportunity may be 
permitted to defend the title on the merits. But 
after what has passed, I think the defendant 
must be required to act promptly. 

If within two weeks from the service of the 
order to be now issued, the defendant Wightman 
pay to plaintiff all his costs from notice of trial 
to the present time, including the costs of this 
application, the verdict may be set aside, and a 
new trial had. If he do not do so, then let the 
rule nut be set aside and verdict discharged with 
costs. 

Rule accordingly. 



COMMON LAW CHAMBERS. 



(R^artei hy Rosr. A. HAaaisoir, Esq., Airriiter-aMaw.) 

Crooks t. Dickson. 

Cbvencmifar reiU^SiQht to interest— QmputaHon by master 
-~Jwi^s order. 

Bdd^ that a pi ilntiff may claim Int^Twit on a d«inand fbr . 

mooey rant made payable by a ooTenant eontalacd in the 

lease exwnted by defendanL 
Hot quare n to his right to recover intereet on each instal- 

meot of rent as it ftlle due, without ahewlnic a preriooa 

demand or other warning to defendant of wa intention to 

demand intereet in the event of non*pairment. 
In this caae an order was made for the allowaaoe of Interest 

from the commencement ot the suit. 
SembUj the master oaght not to allow Interest on eompnta 

tion in tach a ease without a Judge's order to that effect. 
[Chamben, Uarch 2, 18S5.] 

Crookt obtained a summons calling on the 
defendant to shew canse ivhy th9 master should 
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not enter judgment for the plaintiff in this cause, 
and on computation of the amount due, why he 
should not allow the plaintiff legal interest from 
the reapeotlTe times the rent fell due, and the 
costs of this application. 

Crombie shewed cause. The interest claimed 
by the plaintiff cannot be computed by the mas- 
ter ; and there is no objection to the entry of the 
judgment for the principal sum of rent so soon 
as the plaintiff abandons his claim for interest 
and enters a nolU protequi to a claim for taxes 
which is contained in his declaration. The 
plaintiff's writ is not a specially endorsed writ 
claiming interest, nor is there any count in the 
declarati^on for its interest. He referred to We$t' 
lake y. Crooks,, 4 U. C. L. J. 46 ; Conolly t. 
reeling. 12 Ir. C. L. Rep. Appx. 29. 

Crooki, contra. The plaintiff in his notice of 
claim endorsed a demand for interest The dam- 
ages in the declaration are large enough to cover 
the claim for interest, and no count is necessary. 
The maifter can compute the principal sum in this 
case, because the aotiob is brought on a deed for 
rent certain, payable at stated times ; and he 
can also compute the interest. He referred to 
Bagley*8 Prac. 222 ; Byrom t. Johmon, 8 T. R. 
410 ; Campion t. Crawthay, 6 Taunt. 855 ; Wing- 
field y. Cleverly, 18 Price, 68; Con. Slat, U. C, 
cap. 22, s. 161. 

Adam Wilson, J. — The master may, I think, 
compute in a case of this kind. The jnry may 
also allow interest upon such a demand for rent. 
The master always allows interest on bills of ex- 
change and promissory notes, and on bonds and 
mortgRges and other instruments of the like kind 
payable with interest. 

The court has also allowed interest after affirm- 
ance of judgment on a claim for goods sold and 
deliyered which were payable by a bill, but for 
which no bill had been given from the time the 
bill would, if it had been given, have fallen due. 
Becker v. Jones, 2 Camp. 428, note. The count in 
that case was upon the special facts and agree- 
ment. See also Farr v. Ward, 8 M. & W. 25. 

But the court will not allow interest claimed 
by a special endorsement on the writ, except on 
bills of exchange and promissory notes, unless 
the contract either expressly or impliedly entitles 
the plaintiff to interest Rodway v. Lueae, 10 
Exchr. 674. 

The Court of Chnncery allows Interest upon a 
legnl debt, as on a covenant of a testatrix that 
her trustees should, within one month after her 
death, pay a sum of £1,500. Knapp v. Bumaby, 
9 W. R , 765. 

In Randall v. Lopes, 11 W. R., 652, the decla- 
ration contained a count for interest, the princi- 
pal being for goods sold and delivered. Before 
action, the plaintiff had rendered a bill to the 
defendant, stating that interest would be charged 
on sums not paid within a twelvemonth, and 
charging on tuat bill 9 months interest from the 
end of the twelvemonth No particulars of 
demand bad been delivered in the action further 
than an endorsement on the writ of summons 
that the claim wks for goods sold and delivered, 
full particuUrs of which had been already deliv- 
ered. The Judge at the trial directed the jury 
they must not take into their consideration the 
claim for interest. Wightman, J., was about to 



make the rule absolute for a new trial, because 
the judge had not left the question of interest to 
the jury, but on being referred to Ckapman t. 
Beeke. 8 D. & L. 851, he said he would allow an 
appeal against his judgment, unless the plaintiff 
agreed to a %tet processus. 

The case of Ckapman v. Beeke, it appears to 
me, had very little to do with the case one way 
or the other. 

In Tke Hull and Selby Railway Co. v. The K. 
E. RaUway Co., and Tke Lancashire and York- 
skire Railway Co,, 5 DeGex, Mac. & G , 872, the 
defendants gave notice of payment of rent into 
court. The plaintiffs gave them notice to pay 
the rent to them, and that if they did not do so, 
they (plaintiffs) would claim interest. The de- 
fendants paid the money into court. The plain- 
tiffs applied to be allowed interest upon it, and 
it was al lowed to them, both by the Vice-Chan- 
cellor and the Lords Justices on appeal. Lord 
Justice Turner, in giving judgment, said : — The 
defendants haf e paid the money intoscourt with- 
out authority. By so doing they have at all 
events impeded, if they have not defeated the 
right to recover the interest at law, and I take 
it that this court has jurisdiction in cases where 
parties by taking advanUge of its process have 
interfered with legal rights. I think this' court 
has jurisdiction; and about the justice of the 
order there can I think be no dispute. 

In this case this plaintiff might have distrained 
at law for anything I know to the contrary, 
although he did not do it. No doubt too, a jury 
might have allowed interest to him at the trial. 
But I cannot say conclusively that rent, the same 
as money for a debt which is due by a written 
instrument, impliedly carries interest ; and yet 
it is but reasonable interest should be allowed 
upon it from the time it becomes payable, for it 
is a debt, and of a specific sum of money, paya- 
ble at a certain day, and if not paid at that time 
the plaintiff is a loser by the defendant's neglect. 

Upon consideration, I must say that I cannot 
see any absolute distinction between a bond or 
covenant to pay so much money in different in- 
stalments and a lease to pay so much rent at 
certain stipulated days, and if the one is to bear 
interest I do not see any satisfactory reason why 
the other should not bear it also. 

I am, therefore, disposed to place both such 
cases on the same footing, so as to have as few 
distinctions as possible where the role and prin- 
ciple are really the same. Yet I am by no means 
prepared to say that the master was wrong in 
not allowing it, or even that he should have al- 
lowed it without a judge's order to that effect, 
for perhaps it should not be allowed in every 
case, although it may be proper to allow it in 
some cases. 

But as the plaintiff claimed it as attaching 
upon the several payments from the times they 
respectively fell due, I think the master was 
quite right in not allowing it. for I am not dis- 
posed tn do so myself I will allow it, howf^ver, 
from the commencement of the suit, at which 
time*the plaintiff, by his notice of claim, gave 
what I think may be considered as sufficient 
warning in this case to the defendant that he 
would he held responsible for interest. 

I should have had no hesitation about it if the 
plaintiff had also claimed it in his particulars of 
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demand. Beyond this I do not tbink it proper to 
go. If the pieintifF is dissatisfied with this, he 
may either take his ease to a jury, and ran the 
risk of getting more, or he miy appeal to the 
court for its decision. 

Some of the cases I haTO referred to, warrant 
I think the exercise of the power upon snoh a 
claim. 

If the defendant desire it I shall restrain the 
levy of the interest nnttl the ensuing term to 
afford him an opportunity of moving against my 
order. 

The order will go for the allowance of interest 
upon the rent due from the commencement of 
this suit, hut not to be levied for until after the 
fifth day of next term. 

Order accordingly.* 



In SB Davt, Oni, &c. 

AUomey—DeUvenf of BfvtnUbaii for $ame teroieet^Whieh 
Pt gfivem—Dutif qf mader— Taxation hoyo eomiueled. 

▲n attorney harlog ones rendered bla bill, to not at liberty 
after stepi have been taken to have It tased to add to it, 
or to deduct fW>m it, without leare of the oonrt. 

If he hoe rendered bis bill making charKee in a lamp anm, 
though he may perhapi make up Iteme to ahuw that the 
lump sum in correct m to the amount, yet he will not be 
aJIuwtfd to recover or tax more than theamoant an rharged. 

If, throagh mistake, he has delivered a bill which Is er- 
roneous, he may, by a special application showtnK clearly 
how the mistake has arisen, be allowed to amf nd bit bill 
or ddlror snoiher, but not of bis own mere motion. 

The master may, where a general bill haa been rendered and 
the same bill In detail, refer to the it«ms In d«UU to Uz 
up to the amount first charged, bot not to ezoevd it ; and 
U the aggregate be leaa, the master may tax leea, bni not 
more. 

The bin Is one entire matter, and In taxation the dlent ean« 
not separate certain charges Ibr taxation and aak that they 
alone be Jwferred. 

[Ghambera, April 4, 1M5.] 

This was an application to refer an attqrney'a 
bill to taxation. 

Messrs. Foulds & Hodgson, of Montreal, 
haviog employed Mr, Davy to take proceedings 
to set aside certain judgments against one Lord, 
or to bring actions for them and other creditors 
of Lord, to recover their claims against Lord's 
estate, he having absconded. Mr. Davy did set 
aside certain judgments, and recover from Lord's 
estate a considerable sum of money. In July, 
1864, Mr. Davy rendered his account current, to 
Messrs Foulds & Hodgson, crediting himself 
with taxed oosu in seven of the suits brought by 
him against Lord's esute, and as to two otber 
items, charging to the following effect :— Amount 
of costs air per bill WhiU v. Lord, $87 64 ; 
amount of costs as per bill in Re Lord, $374. 

The bills were entitled as follows :— 

In the court of Common Pleas— ^oAn R. White 
V, £U Harvey Lord and David A. Row, costs of 
application to set aside plaintiffs judgment. 
Then follows the items usually charged, com- 
nii*ncing with instructions, $2, and ending with 
bill and copy and term fees ; the whole being 
adde.l up $87 64. 

The other bill was headed in Re Harvey Lord, 
retainers for Montreal creditors, instructions $2 ; 
retainer as per agreement, $80. Then follow 
vario us charges for costs, expenses, consultations, 

-* ^i?******'" *° **• ensuing term, moved theOouri of Com- 
moil Pl^sa to readnd the order, but It was snaUlned by the 
|taUCk)urt, and plaltttiffa nUa diaehaiged as appeara by the 



letters and opinions^ fees paid, retainers to 
counsel, various charges. The three last being 
as follows: — Attending at Kingston to see Mr. 
Foulds, $10 ; paid Mr. Wilkes expenses to States 
to find Lord, $76; eighteen days time, $5 per 
day, $90. The whole adding up $366. On 
turning over the leaf there were the further 
items. 4 letters and paid and attending to for- 
ward, |4 60 ; bill and copy, (1 60 ; term fees, 
$2; total, $874. On the back was endorsed, 
*' In Re Lord, bill of costs, $874 ;" and at the 
bottom, " B. C. Davy, Napanee," apparently in 
the same hand-writing as the body of the hil 1. 

The other which was endorsed »• C P., White v. 
Lord, bill of costs, $87 64," •' B. C. Davy," was 
apparently in the same hand-writing. 

On the 80th November, Messrs. Foulds k 
Hodgson caused a summons to be issued, calling 
on Mr, Davy to shew cause why his bills of cost 
delivered to them, should not be referred to the 
master to be taxed, and why he should not give 
credit for all sums of inoney received by him 
from or on account of tne plaintiffs in the said 
several suits referred to in the bills and each and 
every one of them in respect of any of the matters 
in the bills contained and from end on account of 
Foulds & Hodgson \ and why he should not re- 
fund to them what (if anything) may upon 
taxation appear to have been over paid; and 
why the master should not tax the costs of such 
reference, and certify what shall be found due 
from either party ; and why Davy should not be 
restrained from commencing any action touching 
such demand pending the reference ; and why 
on payment, Davy should not deliver over aU 
papers, &c. 

On the same day another summons was ob- 
tained, at the instance of the same parties, calling 
on Mr. Davy to shew cause why he should not 
deliver a bill of costs, with the title of the court, 
style of cause and items, and amounts in detail 
referred to in the account current, in the causes 
and amounts following : — 



Lauvier v. Lord 

Mirtin v. •• 

Thayer v. •• 

White V. «* 

Foulde V. " 

ThurbiT V. «» 

In re v. •• 



$67 60 

86 88 
42 85 

87 81 
09 05 

118 44 
20 00 



and give credits therein for all monies received 
from or on account of the plaintiffs in the peveral 
matters or suits, or from or on account of Foulds 
and Hodgson, respecting the same. These sum- 
monses were from time to time enlarged, and 
came on for argument before the Chief Justice of 
the Common Pleas. 

Mr. Davy produced an account of about sixteen 
pages, commencing Messrs. Foulds k Hodgson 
To Benjamin 0. Davy Drs. costs as between 
attorney and client, In re Eli Harvey Lord j- Co. 
He then proceeded to give the items in that mat- 
ter. It was not added up, but on being added 
up at what appears to be the closing charges in 
relation to that particular proceeding, it made 
the sum of £110 I8s 7d — $443 72, instead of 
$866 in the former bill of items rendered. Then 
followed White v. Lwrd, the charges in which 
amounted to £23~$92~instead of $87 64, as 
in the former bill. Next followed the items in 
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F>uld» T. Lord, amoaotiog apparently to £81 
198— $127 80— instead of $99 05. as in first 
account; Thurher t. Ward, £34 l^s. 5d— $188 
48 — in former charged as costs taxed, $118 44 ; 
Thurbtr T. Ward, another suit. £11 ISs. 8d.— 
$47 73 — in first account charged as costs taxed, 
$42 95; Linton t Ward, £12 18s. 7d.— $61 72 
— in former charged costs taxed, $42 96 ; Lau- 
tier T. Lord, £17 6s. 8d.— $69 18— in former ac- 
count charged costs taxed $57 60; Martin t. 
Lord. £26 2s. lid.— $100 48— charged in former 
bill as costs taxed, $86 88. 

The Hherlff *s fees on the foregoing executions 
irere charged in the first account separately, and 
they were added into each suit by the bills last 
rendered. 

There was in the last bill items of charges in 
the suit of Frater y. Lord, amounting to £2'i 
2s. 6d., of which no mention was made in the 
first account rendered. The whole amount with 
which Mr DaTy credits himself in first account, 
is $1,069 80. and charged himself with $969 80, 
leaving a balance due hrln of $100. In the last 
account, he charged against his clients, £811 10s. 
6«1., and credits them with £267 7s. 8d.» leaTing 
£44 12s. 2d. due him. 

Mr. DaTy filed an affidaTit, dated 12th De- 
cember, 1864, which gave a statement of his 
being employed in these matters by Messrs. 
Foulds & HodgHoo, and that they were to be 
answerable for his costs ; then stated that the 
bills referred to in the two several applications 
now pending in this matter, are parts of his bill 
for business transacted by him for Foulds & 
Hodgson, in respect of said claims by the Mon- 
treal creditors, against Lord's estate. That he 
was advised that the several bills of costs incurred 
by him, in respect of the several claims so placed 
in his bands as aforesaid, and for which Foulds 
and Hodgson are liable to lilm. are in fact, and 
ought to he treated as an indivisible bill, as 
between him and Foulds & Hodgson ; that he 
was perfectly willing to have the whole of his 
said bill referred to taxation, if Foulds & Hodgson 
BO desire it ; but objected to Foulds k Hodgson 
obtaining a reference as to such particular parts 
of the bill as they may select, on the grounds 
that the same is unfair to him and unwarranted 
by the practice of the court; that since the 
application in this matter was made, (the appli- 
cants never having made any previous application 
to him for delivery of his bills) be had caused 
his said bill to be made out in full, and had 
forwarded the eame tor his agent in Toronto, for 
service on the agents or attorneys of the said 
Foulds & Hodgson, which was the bill secondly 
delivered and which taxed the bill first delivered, 
as already mentioned. 

J^B. Read, for the application. 

Owynne^ Q.C., contra. 

Richards, C J.— The first question is. whether 
an attorney's bill delivered by him to his client, 
though not signed, can be taxed ? I think the 
authorities esUblisb that it may be taxed. The 
statement of account rendered by the attorney 
here to his clients, as to the cases in which 
judgments were entered, in effect charges them 
with the costs taxed in each suit, and in the 
proceedings in wbich the costs were taxed, he 
Bends them the items in the form of regular bills 



of costs in each proceeding. He credits his 
clients with money received, and claims a balance 
yet due, of $100. He does not intimate that be 
has any farther^charges against them in these 
matters, or any further hills to render. I think 
the clients had a right to consider these were the 
charges their attorney had deliberately deter- 
mined on making against them, and that he is 
bound by the bill or account so rendered. 

The doctrine established by the mo iern caaes, 
as 1 understand them, is, that an attorney having 
once rendered his bill, is not at liberty after 
steps have been taken to have it taxed to add to 
it or deduct from it, without leave of the court ; 
and if he has rendered his bill, making charges 
in a lump sum, he may perhaps make up items - 
to shew that the lump sum is correct as to 
amount, yet he will not be allowed to recover or 
tax more than the amount so charged. If, 
through a mistake, the attorney has delivered a 
bill which is erroneous, be may by a special 
application, showing clearly how the mi^takp has 
arisen, be allowed to amend his bill or deliver 
another, but not of his own mere motion. 

I am inclined to think that the bill or account 
of an attorney is one entire matter, and in tax- 
ation the client cannot separate certain charges 
for taxation, and ask that they alone shall be 
referred. If they desire to have the bill as 
rendered taxed. I think they are entitled to their 
order. If they do not wish the items of the bill 
considered before the master, and are willing to 
allow them as correct, they need not trouble the 
master with them. If they dispute the amount 
which is charged. I think that under the circum- 
stances it would be right to allow the roaster to 
refer to the items in detail as furnished by the 
attorney, to tax up to the amount charged, but 
not exceed it, and if the aggregate be less, the 
master can tax less. As to the bills delivered in 
which the items were made up, they must be 
taxed as delivered. 

I refer to the following oases: — BiUing v. 
Coppoek, 1 Ex. 14 ; In re Carven, 8 Beav. 486; 
In re WaUere, 9 Beav. 299 ; In re Welle, 8 Beav. 
416 ; In re Catlin, 18 Beav. 608 : Re BlakeaU^ ^ 
Beemek, 82 Beav. 879 ; In re TelUard, 82 Beav. 
476 ; Immfy v. Marhe, 16 M. & W. 848; In re 
Salt, 81 Beav. 488; Pigoti v. Cadman, 1 Ex. 
837; In re Chambere, 11 L. T. N. S. 726. 

Order accordingly. 



ELECTION GASES. 



(lUported ^ R. A. Habbisojc, Esq., Barriiler-<a-Law.) 

Thb Qubxn sx rhl. Ford v. Cottinoham 

JuasmaU roP.—Cbnautive at to property— Pranehife to be 

favorfd—Huidence—Oim* qf proof— am, StaL U. a cttp. 

64, t. 76 and g7, ntbitc. 9. 
Held, that the revised Sfnannent roll tf an to prrperCy 

qualtficstion btodlag and ooueluaiTe aa to the •tererafpaf 

BonN \herein rated 
Held aim. that the iodination of the oottrte in to fiiTor the 

franchiae. 
Where the Totes of hoaeeholders were attacked aa not belog 

hoaft>holdi*rs reaideot Ibr one niooth next Itefttre the 

eleciiuD. and the fiict of nonreeidenoe waa not dearly 

ihown, the Totea were anataioed. 

[Common Law Chambers, Bfareh 1, 1866.] 

Hector Cameron^ on the 6th of February, 1885, 
obtained a writ of summons in the nature of a 
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quo warranto^ directed to the defendant, to show 
by what authority hi exercised the o£Qce of 
councillor for ward number one of the township 
of Emily, and why he should not be removed 
from the same, and the relator declared duly 
elected in hie place. 

The statement of the relator set forth that he 
had an interest in the election as a candidate for 
councilman, and the objections were — Ist. That 
the election was not conducted according to law, 
the returning officer having refused to admin- 
ister the oaths of qualifications required by the 
statute to certain persons who voted, although 
duly requested by the relator so to do. 2nd. 
That the defendant did not receive a majority of 
votes of person;* duly and legally entitled to vote 
thereat 8rd. That he, the relator, received a 
majority of legal votes polled, and was duly and 
legally elected. 

The application was supported by the affidavit 
of the relator, which stated that the returning 
officer refused to administer the oaths required 
by law to John McNeily and Alexander Shannon, 
two electors, who voted for the defendant, and 
having refused to administer the oaths to these 
electors, be considered it useless to ask the re- 
turning officer to adminisier the oaths to others 
of the voters to whom he had objections. That 
he was advised and believed that the votes of 
twelve persons whom he named, including the 
two above named, and all of whom voted for the 
defendant, were bad and ought to be struck off. 
Ist. John McNeily, who voted in place of his 
son, who in truth was the person assessed, and 
whose name was on the roll. 2nd. Wm. Clarke, 
Irho although assessed in ward number one, for 
a shop, resided in ward number four, using only 
the shop for his business during the day. 8rd. 
Thomas I^aldwin, who was not assessed on the 
last assessment roll, in respect of real property, 
but only in respect of personal property, and 
only occupies a house as a squatter supposed to 
be on the road allowance. 4th. Robert White, 
a like objection. 6th and 6th Wm. and James 
Anderson, who were jointly assessed as free- 
holders, but he had reason to believe that tbey 
are freeholders. 7th. Jas. Balfour, also assessed 
as a freeholder, but he believed that he had no 
intere>t in the property assessed. 8th. David 
Balfour, same objection. Olh. Matthew Larmer, 
assessed as a householder, the defendant being 
landlord, but relator was informed that the pre- 
mises are a school-house and belong to the trustees 
of the school section. 10th. Alex. Scott, assessed 
as a householder, and to the best of relator's 
knowledge had no interest in lot as tenant or 
proprietor, nor did he live on the lot ; he being 
a miller in the employment of defendant, and the 
house for which Scott was assessed being occu- 
pied by another. 11th. Wm. Cottingham, as- 
sessed as a freeholder, but relator believed he 
had no deed for the lot and no interest in it. 
12th. Alex. Shannon, assessed as a householder, 
objected to as not residing in Emily for two 
months next before the election, being then re- 
siding at Port Hope. The relator further stated 
that the returning officer, although be (the re- 
lator) required him to administer to Alex. Shan- 
non each of the oaths required by law. the 
returning officer only administered that portion 
of the bribery oath whereby Shannon was made 



to declare that he had not been bribed directly 
or indirectly at the election. 

The relator, in su;>port of the application, filed 
affidavits of other parties referring to eucb of the 
votes objected to, and testifying to the grounds 
alleged by the relator against the legality of the 
votes. 

C. S. Patttrton shewed cause, reading and 
filing, on the part of the defendant, several 
affidavits. • 

Gabriel Balfour, the returning officer, testified 
to a list of votes attached to his affidavit ah being 
the one used at the election, and which was 
sworn to by the clerk of the municipality as a 
correct list of the voters for the ward, taken 
from the last revised assessment roll of the town- 
ship. That the said list was used by him at the 
election, and was seen and handled by both the 
candidates and other electors and referred to by 
them, and that no objection was made to it As 
to the voter, John McNeily, when he tendered 
his vote the relator, or some one on his behalf, 
asked the returning-officer to swear him as being 
the person assessed, it being alleged that it was 
his son whose name was on the assessment roll, 
when the assessor being present explained that 
it was the voter who was assessed, and that the 
objection was then withdrawn and the demand to 
swear him waived. He stated that be was also 
asked to administer the oath to Shannon, as to 
his residence in the municipality ; that he put 
the book into Shannon's hands, and was about 
administering it, having read over the oath pre- 
paratory thereto, when the relator or those acting 
with him insisted on the officer administering the 
whole oath or series of oaths in section 97. sub- 
sec. 9. of the Municipal Act, includiug that which 
referred only to the case of a new municipality, 
and that it was not from any UDwillingue^s, but 
only from the excessive demand that the oath 
was not administered to Shannon. 

John McNeily, referred to, swore that he was 
the person who voted for defendant, and that 
he U the person who was assessed on the last 
assessment roll. That his son, also named John 
McNeily, who resided with him was not assessed. 

James English, the assessor of the township 
for 1864, swore that John McNeily the elder was 
assessed and nut his son. He also swore that 
the voters Robert White and Thomas Baldwin, 
who were respectively assessed at $35 and $15, 
were so assessed for the respective houses occu- 
pied by them, and that he placed their assess- 
ments io the column for the value of personal 
property under the impression that householders 
were not rated as for real property, marking 
each assessment with the word '* house," iitdi- 
catiig that it was in respect of the said houses 
that they were assessed. A copy of so much of 
the last revised assessment roll as related to the 
persons who voted in ward No. 1 was put in, and 
which was sworn to as l>eing true and correct by 
the clerk of the township. 

Thomas Baldwin swore as to having voted for 
defendant, being assessed on the last revised roll 
as a householder. That the house in which he 
resided was a part of lot six in the first conces- 
sion. That he had resided there for eleven years 
past as tenant to one David Balfour, and that he 
paid $18 rent a year and had done so for the last 
eleven years. 
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Morrison, J. — With reference to the ftlleged 
miMConducC of the returning officer in the case of 
John McNeily. it is I think disposed of by the 
retarning officer's affi-iavit ae well as the affidaTit 
of the assessor and the TOter himself, which 
places it beyond dispute that the elector was en- 
titled to Tote. 

Then as to the case of Shannon, the relator 
swears that he required the Returning officer to 
administer each of the oaths required by law to 
the voter as he states, to test the truth as to the 
place of residence of Shannon prior to said elec- 
tion, as well as other matters connected with his 
right to Tote. What the other matters were that 
the relator refers to is not stated. When I look 
at the explanation given by the returniniz officer 
and the series of oaths enumerated in sec 97, sub- 
sec. 9, I am rather led to think that the relator's 
object was merely to annoy the voter and not for 
any bona fide object, and we can well understand 
when a candidate resorts to such a proceeding 
that confusion and misunderstanding as to the 
circumstances will likely arise. I notice that the 
relator swears that in consequence of the return- 
ing officer refasing to administer the oaths to 
McNeily and Shannon he considered it useless to 
administer the oaths to others against whom he 
had objections, but by the copy of the poll book 
filed by the relator it appears that Shannon was 
the ninety-fourth person who voted, ninety-eight 
being the whole number, and of the last four, 
two voted for the relator. 

Under the 76th clause of the Municipal Act, 
the electors of every municipality, &c , shall be 
the male freeholders thereof, and such of the 
householders thereof as have been resident 
therein for one month next before the election, 
who are natural born subjects, &c., of Her Ma- 
jesty, of the full age of twenty-one years and who 
foere teverally rated on the revised atsessment rollt 
for real property in the municipality, &c., held 
in their own right as proprietor or tenants. With 
regard to nine of the votes objected to by the re- 
lator, viz., number three to eleven inclusive, on 
account of the voters not having a property 
qualification, it appears that they are all rated 
on the last revised assessment roll, and were re- 
turned and entered in the list delivered to the 
returning officer. 

Mr. Patterson, on the part of the defendant, 
objected to going behind the assessment roll, 
contending that the roll itself as to the property 
qualification is binding and conclusive. It is very 
apparent upon a reference to the various clauses 
in the municipal and assessment acts, both of 
which statutes are intimately connected with and 
depending upon the enactments of the other, that 
every care has been taken by the legislature to 
ensure a true and correct assessment and rating 
of property. Provision has been made for giving 
to the assessment rolls full publicity, and the 
right of objection by any elector to any matters 
appearing therein ; among others, *' if any per- 
son has been wrongfully inserted on it," and a 
mode of procedure is laid down affording ample 
opportunity to hear and determine all complaints 
and to revise all errors, &c., with a view to accu- 
racy and finality, and we cannot but suppose that 
one of the objects of the legislature was to ascer- 
tain and determine who were entitled to vote. 
'Thfi 6l8t sec. of the Assessment Act enaota that 



the roll as finally passed. &o , shall be valid, and 
bind all parties concerned, notwithstanding any 
defect or error committed in or with regard to 
such roll, except in so far as the same may be 
amended in appeal to the judge of the coanty 
court. 

A consideration of the 75th clause of the Muni- 
cipal Act, declaring who are entitled to vote with 
the 9th sob-sec. of the 97th clause, which enacts 
what oaths shall be administered to electors, 
provisions b«*ing only made in the latter for mat- 
ters dfhort the assessment roll, in my judgment, 
strongly evince that the intention of the legisla- 
ture was to make the roll conclusive as regards 
property qualification, and this view is strength- 
ened by the words at the end of the 9th sub-sec., 
enacting that no enquiry shall be made of^the 
voter, except with respect to the facts specified 
in the oaths. 

No case was cited to me on the argument sup- 
porting the view taken' by the relator's counsel, 
and I am not disposed, were it open for me to do 
so in the absence of anything to give effect to 
objections leading to the obvious inconveniences 
which would necessarily arise if held good. Were 
I to do so in my judgment one of the most im- 
portant objects of our municipal system would 
be defeated. I am therefore of opinion that the 
objections made to the nine votes referred to are 
not valid and ought not to be allowed. 

The only votes objected to remaining to be dis- 
posed of are those of Clarke and Shannon, who 
are objected to as being non-residents. With 
regard to Clarke it is known that he is assessed 
for property in two wards — No. 4 and the one in 
question ; in the latter that he is assessed for a 
shop in which he carries on his business, being 
there durini^ the day, while it is said that he 
sleeps and reside^ in the house of a family named 
English in the 4th ward, and that he is entitled 
to vote in that ward and consequently he is not 
entitled to vote in ward No. 1. It is not alleged 
that he voted in ward No. 4. The question of 
residence is a good deal discussed in keg ex. reL 
Forward Y. Bartell, 9 U. C. C. P. 538, and in the 
caies therein cited. What is meant by residence 
is by no means a clear settled point Prom the 
affidavits filed on the part of the relator, I cannot 
ascertain distinctly the facts of Clarke's position. 
It is not stated whether Clarke has a family or 
under what circumstances he sleeps in the house 
referred to, or whether he has done so for any 
period, or was he there at the time of the elec- 
tion. Erie, J., in 7 El. k B. p. 9, says :— »* The 
fact of sleeping at a place indeed by no means 
constitutes a residence, though on the other hand 
it may not be necessary for the purpose of con- 
stituting a remdenoe in any places to sleep there 
at all." I see nothing to satisfy me that the 
voter had a right to vote in ward No. 4, and con- 
sidering as Richards. C. J., remarks, in the case 
Beff. ex rel Forward v. Bartell^ above cited, the 
inclination of the courts is to hold in favor of the 
franchise, I will hold that the vote is valid. 

It is not necessary to dispose of the remaining 
vote, for if bad, which I think it is, the defen- 
dant would still have a majority of one, which 
wonld enable him to retain his office. 

I am of opinion, therefore, that the office of 
councilbr for ward number one of the township 
of Emily should be allowed and adjudged to this 
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defeodADt, and that be be diBmissed and dis- 
charged fcom the premises against hinii and do 
recover his costs of defence * 



CHANCERY. 



(BeporUd by Hkmit (yBusN, Etq., Barriiler<it'Lato.) 

WiLLSON V. CbAUP. 

Inttilvent Ad 0/1864, tec 8, tuh-sec. i. — VuhiniarycusfgfimeiU 
not under act— Act o/in$olveney—Subuquent writ oj attach- 
nunt — Which to prevail. 

Where ao iuKolTent debtor, inibM>qiieDtly to the coming loto 
force of thn InnolTeot Act of 1864. makee an anlgcoient 
to tnutreK fur the benefit of creditors, not however under, 
or pretending to be under the Act and upon which aji an 
act (if Inaiilvttpcy, proceedings are afterwerde takt-n under 
the Act. Kuch an aaaignmeat la void at agalnat the aaaignee 
in inHulvency. 

f June 8th k 20th, 186&.] 

On the 11th January, 1865, J. D Mackay, then 
being insoWent, made an assignment to Thomas 
Cramp and Andrew Milroy, two of the defen- 
dants, for the benefit of creditors upon certain ' 
trusts, which assignment was not and did not 
purport to have been made under the provisions 
of the Insolvent Act of 1864. 

Proceedings were subsequently taken under 
the Act. anti an attachment issued upon the 
ground that this assignment was in itself an act 
of insolvency, and that the estate of J. D. Mac- 
kay bccnme liable to compulsory liquidation. 
One William Powis was appointed official as- 
signee of the estate, but upon his death the 
present plaintiff, another official assignee, was 
appointed in his place. As this was the fir^t 
ca&e of the kind, the defendants, Cramp and 
Milroy, refused to hand over to the plaintiff the 
books of account and property of the insol- 
vent's estate, without the direction of the court 
Upon this the plaintiff filed a bill against Cramp 
and Milroy, and David and John Torrance, 
creditors of Mackay, setting out the facts and 
charging that the defendants Cramp and Milroy 
would, unless restrained by the injunction of the 
court, proceed to sell the said property and col- 
lect the debts due to the estate : that the said 
assigbuient hindered and obstructed the plaintiff 
in the collection of the said debts, and that the 
said assignment is by reason of its having been 
registered in several counties wherein the lands 
belonging to the said estate are situate, and for 
other rensonsi a cloud upon the title of the plain- 
tiff, and that the defendants David Torrance and 
John Torrance and Thomas Cramp were co-part- 
ners in business, and were the largest creditors 
of the said James Daniel Mackay, and were eestuu 
que triutent under the said deed, and for that rea- 
son made defendants to this suit The plaintiff 
therefore prayed that the said assignment to the 
said Thomas Cramp and Andrew Milroy mi^ht be 
declared to be void as against the plaintiff, and 
that the said Thomas Cramp and Andrew Milroy 
might be ordered to deliver up to the plaintiff all 
the books of account, vouchers, deeds, papers 
and documents, and all the gooda and chattels 

•The ruling on the principal point dedded as to the eon- 
cluriTenwMi of thn aMie^sment roll was sut>»-equently aoa- 
talofd by Mr. Jasilce Adam W«» n in two wmwn, via., Rfg. 
tzrel J,hn»m ▼. iVfce, and Beg. f»rf\. MiUigan y.John- 
iion (not r. ported); and by Ur. Jimtioe John IFilson, In J^. 
tx TtL VhtMberi ▼. JOimm (to be reported ) 



belonging to the said estate, and to convey to the 
plaintiff the lands and premises conveyed to them 
by the said Mackay, and that the said Thomas 
Cramp and Andrew Milroy might be restrained 
by the order and injunction of this honorable 
court from intermeddling with the said estate 
and effects and from collecting the debts due to 
the said Mackay, and from retaining the pos^ses- 
sion of any of the goods and chattels belonging 
thereto, and from selling or disposing of any of 
the property real or personal, and that they 
might account to the plaintiff fur such por- 
tion of the said property as had been converted 
into money and pay the same to the plaintiff. 

The answer of the defendants admitted the 
matters of fact stated in the bill, and submitted 
to the judgment of the court as to whether the 
assignment to Cramp and Milroy was or was not 
void. 

The cause came on for hearing on bill and 
answer. 

Roaf, Q. C, for the plaintiff. 

Bloke, Q. C., for the defendants. Cramp and 
Milroy. 

S. H, Blake, for David and John Torrance. 

MoWAT, V. C. — The question argued in this 
cause was whether an assignment for the benefit 
of creditors, on which, as an act of insolvency, 
proceedings are afterwards taken in insolvency, 
is void aa against the assignees appointed under 
the lict. 

I am clear that it is. I think this apparent 
from the whole scope of the act. It is impossible 
to suppose that when the legislature mnde such 
an assignment an act of insolvency, it was in- 
tended that the assignee appointed under the 
act should receive none of the property of th« 
insolvent, and that notwithstanding their appoint- 
ment the estate of the insolvent should be admin- 
istered by the trustees whom the insolvent had 
himself chosen to name. Such a construction 
would render futile the enactment which makes 
such an assignment an act of insolvency and 
would practically deprive the creditors of th% 
advantages which the statute gives them, for the 
winding up of the estate of an insolvent debtor. 
If in addition to the dear evidence of the inten- 
tion of the legislature, which the scope and ob- 
ject of the act supply, a direct enactment declare 
ing such assignment invalid again»<t assignees 
under the act were necessary, I think sec. 8 con- 
tains enough for this purpose. Take for eiample 
the third sub-section of that clause which ex- 
pressly renders null all contracts or conveyances 
made and acts done by a debtor with the intent 
fraudulently to impede obstruct or delay his 
creditors in their remedies against him, or with 
intent to defraud his creditors or any of them, 
and which have the effect of impeding, obstruct- 
ing or delaying the creditors or of injuring them. 
The deed of assignment impedes and obstructa 
creditors in those remedies which the Insolvency 
Act affords, and on this ground' similar clauses 
in the Enplisb Bankruptcy Act, 1 Jac. 1, ch. 16, 
sec. 2, and 6 Qeo. IV. oh. 16, sec. S, were decided 
in England to include voluntary assignments for 
the benefit of creditors : Stewart v. Moody, 1 C. 
M. & R. 777. As Lord Ellenborougb observed in 
SifHpt&n V. Siket, 6 Maule & Selwyn, 812. '*sueh 
a deed subjects the debtor's property to distriba** 
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lion withoat the safegaards and assistance which 
the baokrupt laws proTide." 

The assigDment in qoestion also attempts in 
some respects to pat the debtor's property under 
a different course of application and distribution 
among bis creditors from that which would take 
place under the insoWencj law : Duiton t. MoT' 
rison, 17 Ves. 199. Thus it does not gi^e the 
priority secured by the Insolvency Act to the 
clerks and other employees of the insoWent. 
Decree for plaintiff. 

The following decree was thereupon made, the 
order as to the costs being by consent of the par- 
ties:— 

ti * * This court doth declare that the assign- 
ment from James D. Mackay, in the pleadings 
mentioned to the defendants Thomas Cramp and 
Andrew Milroy, became, on the appointment of 
the pUintiff as assignee in insoWency of the said 
James D. Mackay, Toid as against the plaintiff 
as such assignee, and doth order and decree the 
Bsme accordingly ; and it is ordered that the said 
defendants Thomas Cramp and Andrew Milroy 
do by proper instruments, to be settled by the 
accountant of this court in case the parties differ 
about the same, transfer and assure to the said 
plaintiff, as such assignee, the estate and effects 
which are now vested in them under the said 
assignment to them, and it is ordered that the 
costs, charges and expenses of all parties, as 
between solicitor and client, be taxed by the said 
accountant and paid by the said plaintiff out of 
the said estate, and liberty is hereby given to 
any of the said parties to apply to this court as 
and when occasion may require." 
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PbISTWIOE and ANOTHBB ▼. POLBT. 
AUorney^ Authority io campromtu <m actum. 

Ad Rttnm«7 wm InRtmeted to biini; an aetloo for th« prfo« 
of a piano aold to the d«ifen4<nt, and was not furbldden to 
comuromlMe the aetioo, anl hla m>iDaida(( ol»rk agreed 
with the dffitndant to BHttle the action on the dafen^nt'i 
rcAtDrlng the piano and paying ooatR, ^bioh arrxngemeDt 
wan iipproTe<i of by the attorney. The plaintifla refused 
to asBf nt to the arrangement 

Hdd, oo a rule to ntay hII farther proeoedingt in th« action, 
that the plalntilb were bound by the eompromiae, ai it, 
wati within the «oope of theattomej*8 authority, and that 
therefore, the defendant was entitled to a stay of proceed- 
Inge. 

SembU. — Tu ordinary easee, an attorney entruiited with the 
general management of a caus«*, lue power to eompromiae 
it nnkfts expreesly forbidden to do so. 

[0. P. May 0, 1865.] 

This action was brought to reooyer £38, the 
price of a pianoforte sold and delivered by the 
plaintiffs to the defendant. Previous to the 
trial. Swan, who was the managing clerk of the 
plaiutiff^s attorney, had an interview with the 
defendant on April 6th, 1865 and entered into an 
agreement with him to settle the action on these 
terms: — *' The piano to be given up in full dis- 
charge of the debt in the action, and costs agreed 
at £9. to be paid by the following instalments : 
£5 to-morrow, and balance in a month from that 
date." Swan informed his principal (the plain- 
tiffs* attorney) of this arrangement, who then 
directed him to carry it out. On April 7th the 
defendant's attorney sent to the plaintiff's at- 



torney a cheque for £6. The plaintiffs, on being 
informed of the arrangement, declined to ratify 
it, and on April 8 th, the plaintiffs' attomej wrote 
to the defendant's attorney stating that the plain- 
tiffs were not inclined to accept the terms pro- 
posed, and inclosing in the letter the cheque for 
£5. The defendant then tendered to the plain- 
tiffs the piano and £5, but the plaintiffs refused 
to accept them, and insisted on the action being 
proceeded with, or the price of the piano being 
paid, which latter not being done, the sietion 
went on. ^ 

The defendant then took out a summons to 
stay all proceedings in the action, the matter 
having been settled ; this was heard before Keat- 
ing, J., at chambers, and he declined to make an 
onJer, but stated he did so without prejudice to 
an application to the Court. 

Ntedham having in this term, on affidavits set- 
ting out the above facts, obtained a rule caliing 
on the plaintiffs to show cause why all further 
proceedings in the cause should not be stayed, 
the action having been settled. 

Prentice now showed cause, and contended that 
the plaintiff's attorney bad no power to make 
this compromise, having been only instructed to 
recover the price of the piano, which was a dif- 
ferent thing from taking back the piano itself; 
and that, if any attorney were instructed to re- 
cover an estate, it would be going a great way 
to say that he might take money instead. [Kbat- 
ING, J. — Might the attorney have referred the 
case of an arbitrator, and then the arbitrator 
have directed that the piano should be given 
back.] No. He referred on this point to Swin- 
fen V. Swinfen, 27 L. J. Cb. 491 ; Swinfen v. Lord 
Chelmsford, 29 L. J. Ex 882. [Btlis. J., re- 
ferred to Fraw v. Vowlet, 1 E. & E. 839 ] He 
further contended that, even if the plaintiff's 
attorney had power to make this arrangement, 
his clerk had not, as there were many things 
which, if done by or to an attorney, would bind 
his client, though they would not if done by or 
to the attorney's clerk ; for instance, a tender to 
an attorney is good as against his client, but it 
is not if made to the attorney's clerk ; so. also, 
notice of an act of bankruptcy to an attorney is 
notice to his client, but notice to the attorney's 
clerk is not. He cited on this point Bingham v. 
AUport, I N. & M. 898 ;*PenneU v. Stephene, 7 
C. B 987. 

Needkam, in support of the rule, contended 
that the plaintiff's attorney had full power to 
effect this compromise. He cited Swinfen v. 
Swinfen, 25 L. J. C P. 803 ; 26 L. J. C. P, 97; 
Thomas v. ffarrit, 27 L J. Ex. 853 ; Chowne v. 
Parrott, 82 L. J. C. P. 197; 11 W. R. 668. [He 
was then stopped by the Court] 

Erl«, C. J.*— I am of opinion that this rule 
should be made absolute. This was an action by 
the plaintiffs against the defendants to recover 
the price of a piano ; a compromise was effected, 
under which the piano was to be restored to the 
plaintiffs, and certain costs were to be paid to 
them ; the plaintiffs denied the attorney's author- 
ity to make the compromise, and proceeded with 
the action, which was an action for damages. 
This is a question between third parties, and not 
between attorney and client It is clear that 
00 express prohibition was given by the plain- 
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tiff's to their attornej not to compromise, hut 
they employed bim simply to recoTer the debt, 
and we bave to eay whether, in the employ- 
ment as attorney to conduct the suit, he hod a 
general authority to make such a compromise as 
this. It is admitted that he had authority over 
all ordinary proceedings, and that he might com- 
promise the action by taking a sum of money 
more or less ; but it is said that he could not 
compromise it by taking the goods back instead 
of money. I think there is no diff'erence be- 
tween the two. for, if the action had proceeded 
and the plainfiffs had obtained judgment, the 
sheriff might have taken the piano, and sold it 
to satifify the judgment. The piano, which the 
planitiffs were to receire back under the com- 
promise, might be turned into money. It seems 
to me that he did not go beyond his authority in 
any respect. The case of Chowne v. Parroti lays 
down principles wide enough to include this caee, 
and contains snob a statement of the law as I am 
laying down now. In Fray t. VowUtt the action 
was brought against an attorney for compromis- 
ing two actions, contrary to the express direc- 
tions of his client ; and it was he d that the 
plaintiff could recoTcr against him ; but in that 
case the compromise was contrary to tiie plain- 
tiff's exprcbs directions. The case of Swin/en t. 
Swin/en was a very remarkable case in many 
respeots, aod is, in my opinion, a siogular CAse, 
and does not lay down a general rule for guiding 
other cases ; and the Master of the Rolls in his 
judgment, which was affirmed by the Lords 
Justices, was very much of that opinion. In 
that case, there was an extraordinary departure 
from the authority which was given, for the ac- 
tion was to recover an estate, and the com- 
promise effected was to give up all claim to the 
estate, and to take ao annuity for life instead 
of the estate, which, it was contended, went be- 
yond the ordinary scope of a oounsers or an 
attomey's authority. 

Btlbs, J. — I am of the same opinion. If an 
attorney, entrusted with the general manage- 
ment of a cause, bad not power, while acting 
bond fide, and with reasonable skill and care for 
his client's interest, to make a compromise, it 
would be most ii\juriou8 to the client. No autbo- 
• rity had been brought befure us showing that an 
attorney has not the power to effect the com- 
promise. In the case of Swin/en v. Sufin/cn, 18 
C. B 485, the first discussion wns whether coun- 
sel bad authority to make the arrangement which 
be did make, and Cresswell, J., says, at p. 503 
— ** But if counsel, duly instructed, take upon 
himself to consent to a compromise, which he, in 
the exercise of a sound discretion, judges to be 
for the interest of bis client, the Court will not 
inquire into the exiatance or the extent of his 
authority." And Williams, -I., says, at p. 505 
— •* I entirely concur with my brother Crcsswell 
in holding that Mrs. Swiofen is bound by the 
compact." aod Willes, J., says, at the same 
page, **as to the authority of counsel to bind 
the client by arrangements entered into in Court, 
I agree entirely with what hiis fallen from my 
brother Cres-well." Afterwards, when the ca^e 
came before this Court again, the question aro^e 
as to whether Mrs. Swinfen hid beet guilty of 
a contempt of Court, for which the Court would 
grant an attachment against her, and Crowder, 



J., says, at p. 893 of the 1 C. B. N. S., *' I have 
the misfortune to differ from the opinion ex- 
pressed by my learned brothers when the former 
rule was discharged, and to which opinion they 
still adhere.*' 8o far, therefore, as the proceed- 
ings in the common law courts go, the authority 
of counsel to compromise is stated in the widest 
terms, indeed, in far wider terms than this case 
requires. The case in equity must be taken as 
a singular one. 

Kbating, J. — I am of the same opinion. If 
the rule that an attorney has authority to com- 
promise an action were not to be established, 
great inconvenience and protracted litigation 
might be the consequence. I am far from say- 
ing that any goods might be taken to compro- 
mise the action, having nothing to do with it, but 
here the goods were the subject of tire action, and 
therefore the taking them was quite within the 
most limited extent of the authority given to the 
attorney. I may ssy that the ca^e of Swin/en v. 
Swin/en caused considerable sensation at the 
time it was decided, and as far as it was decided 
in this court it was not fully understood, for not 
only had Cresswell, Williams, and Willes, JJ., 
expressed opinions, but, on the second time of 
its coming before the Court, my brother Willes not 
being present. Cresswell and Williams, JJ., ad- 
hered to their former opinions that the compro- 
mise was within the scope of the authority of 
counsel , and they constituted a majority of the 
Court; but from the nature of the application 
which was for an attachment, and one member of 
the Court thinking that it was not right that an 
attachment should issue, the rule for an attach- 
ment was discharged. The case of Swin/en v. 
Swin/en rested on a peculiar state of facts, and 
is not to be pot forward as any authority for 
limiting the power of counsel or attorney in a 
cause to compromise it. 

MoNTAQUB Smitb, J. — I am of the same opin- 
ion. An attorney is the general agent of his 
client in all matters which may reasonably be ■ 
expected to arise in the course of the case. It 
is most proper and usual and very frequently 
necessary, to effect a compromise, and the decis- 
ions establish that an attorney has authority to 
compromise. The question is whether the com- 
promise, which an attorney makes, is within the 
authority. I think that this one was clearly 
within bis authority. If, as was said by my 
lord, the plaintiff had been ultimately successful 
iu the cause, and the damages had been assessed, 
he could only have an execution against the 
defendant's goods, and the sherriff would have 
taken the piano or some other goods, and the 
costs would have been greatly increased ; the 
attorney therefore judiciously thought it would 
be better to settle the action If an attornej 
had not the power to compromise it would be an 
unfortunate thing for clients, for protracted 
litigitation would be the consequence. Oppor- 
tunities for effecting a compromise may ariae in 
the course of a'case which may never occur ng-iin, 
and if an attorney hnd not the power of com- 
promising, then it would tend greatly to protract 
litigation. It is within the course of authorities 
that such a compromise as this is within the scope 
of an attorney's authority. — Week!y Reporter 

Rale absoluto. 
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Ex FARTB BbDDOR, AM AbTICLKD ClIBIL 
Attonuy^Artidtd derk^Servtct imUrrupUd by iUn n. 
A rnU wan grantMl that an articled ctark. who for twoyMn 
had bam prevautad fn m •erring br iUoeaa, bat who, dnr 
log that time had puraui^ hla l^gaf atndk^ aa well aa hia 
health would permit, ahould be allowed to be examined, 
and if found nuffldvut, admitted at the expiiation of the 
flve jeim fiom the date of hIa artldee. 

[B. a. Jnoa 14,1866.] 

Day made ao application tbBt an articled olerk 
might be allowed to be examined, and thereupon 
admitted at the expiriition of fi^e years ftrom the 
date of bis articles, if foand sufficient. 

It appeared upon tbe affidaTits that the clerk 
had been articled on the 8th of June. 1860, and 
that he had served under them till 24th Decem- 
ber in that jear, when he was attAked by a 
dangerous illness from which he Buffer<*d for two 
years, till 6th January, 1868, and daring his ill- 
ness he fasd been confined to his house. In 
January, 186S, he resumed his senrioes under 
the master to whom he had been articled. 

Jt also appeared that during his illness he had 
pursued his legal studies as well as the circum- 
stances would admit. 

He referred to ^Ro»yiiiotM, 9 L. T. N. S- 324, 
decided 9tb November, 1863 ; £z parU Uodge, 2 
Jur. 989; Ex parte Matthew; 1 B. & Ad. 169. 

CboMPTOif, J. — Two years seem to be a long 
time, but the case comes quite within the .^nony- 
motif catt, which refers to Ex parte Hodge and 
Ex parte Mal.hewi. In Bx parte Hodge Mr. Jus- 
tice Littledale takes the same view that I do. If 
the absence had been for less time than a year, 
I should not have felt any difficulty ; but as the 
time is not longer than in the Anonymoiu caee, 
I think I may grant the rule. 

Rule accordingly. 
— Weekly Reporter, 



QENERAL CORRESPONDENCE. 

County CourU — Original Judgment Rolls as 
Evidence. 
To THE Editors of the Law Journal. 
Gentlemen, — With reference to the judg- 
ment reported in this present July number 
of the Ljto Journal^ in Patterson y. Todd^ 
is a suhp<Bna duces tecum from a Superior 
Court, requiring the production by the clerk 
of an Inferior Court of a record of his Court, 
to be regarded as ** higher authority ^ If not, 
why should the clerk of an Inferior Court be 
be placed in the position of refusing obedience 
to a writ running in the Queen's name, which 
charges a penalty for disobedience to Her 
commands. See rule 81 (Reg. Gen. T. T. 1856) 
H. C. k P. Act, 611. 

Yours, Ac, 

County Court. 

[Rule 31 reads as follows : " No subpoena 
for the production of an original record, or of 
an original memorial from any regstry office, 



shall be issued, unless a rule of court, or the 
order of a judge, shall be produced to the 
officer issuing tbe same, and filed with him, 
and unless the writ shall be made conformable 
to the description of the document mentioned 
in such rule or order." The ** higher authori- 
ty" intended by the Court of Qiieen^s Bench, 
is evidently the judge of the County Court 
Why, in the absence of such a decision as 
Patterson y. Clarh^ a clerk who in good iaith 
obeyed the writ of a Superior Court, com- 
manding him to produce the rolls of his Cotirt 
at a Court being held in the same building, and 
in good faith obeyed the writ, *^ acted impro- 
perly and deserred censure" we are at a loss 
to understand. He was we think, under the 
circumstances, in the absence of authority to 
the contracy, warranted in looking upon the 
subpoena as ** higher authority," and free from 
censure. He is not, that we know of, bound to 
enquire whether or not the order referred to in 
the rule was produced to the officer issuing the 
subpoena He had to presume that the sub- 
poena was issued in accordance with the rule, 
and was, we think, in the absence of any law 
to the contrary, bound to obey the subpoena, 
or be in contempt. — Eds. L. J.] 



Articled clerks — Preliminary examination- 
Salary question. 
To the Editors or the Law Journal. 

Gentlemen, — In the last issue of your jour- 
nal I saw a letter from a correspondent sug- 
gesting that articled clerks should be required 
to pass an examination before being articled, 
a very excellent idea, and if properly carried 
out would certainly raise the standard, and in 
a short time materially decrease the number. 

Do you not think, Messrs. Editors, that this 
would be more likely to effect the desired end, 
and with much more justice to clerks at pre- 
sent under articles, than the method which I 
understand the Benchers of the Law Society 
intend to adopt, viz., not permitting the time 
of those clerks who receive a salary, during 
the time that they receive the same, to count 
as good service under articles, since many 
clerks, with small means, who have been arti- 
cled during the last five years (never antici- 
pating such a by-law as the one proposed to 
be introduced), will thereby lose the time and 
mmiey already spent in studying their profes- 
sion, and otherwise suffer material inconve- 
nience. 
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Trusting that the Beuchers, in passing any 
such by-law as the above, will give due consi- 
deratian to the position in which clerks at pre- 
sent under articles will thereby be placed, ' 
I am, yours truly, 

An Articled Clerk. 
Toronto, July 12, 1866. 

r We think the suggestion as to a preliminary 
examination of persons intending to article 
themselves for the study of the law, an excel- 
lent one. It is required in the case of students 
of the Law Society intending to become bar- 
risters, and should be required in the case of 
clerks intending to become attorneys. 

We cannot say that it would, however, have 
all the effect desired by the profession and the 
Benchers. But we do not endorse the money 
standard as. a safe one. 

The fact that a young man is so circum- 
stanced as to require to draw a salary during 
his clerkship, is no argument either against 
his ability or his learning; nor is the fact that 
he is affluent enough to live without such aid, 
any proof that he is possessed of either ability 
or learning. Should the Benchers adopt the 
money standard, they will not, we apprehend, 
make it ex post facto in its operation. Such a 
course would be ciuel to many who can ill 
afford to lose a day, a week, or a month, while 
prosecuting the study of the profession which 
they have deliberately chosen. 

Men who by their talents have acquired a 
position in the profession and comparative 
affluence, should not forget that some men 
have begun in poverty and reached a position 
equal to their own, which they never could 
have done under sumptuary laws such as said 
to be intended. But if such laws must be 
enacted for the good of the profession, they 
certainly should not be made retroactively to 
operate upon those who in good faith have 
commenced the study of the profession and 
perhaps spent years of the best part of their 
lives under a different state of things. Indeed 
we much doubt the wisdom of making the 
new regulations, if any intended, at all appli- 
cable to those articled before the passing 
thereof.— Eds. L. J.] 



To TDB Editors of the Law Journal. 
Grntlesien,— Allow me to explain what I 
thmk your correspondent, "One or Them," 
nieans in his query in the July numbfer of 



your Journal, which I shall endeavour to do 
by putting the same question in a different 
shape on my own behalf: 

A. duly serves five years, but within that 
time only keeps one of the prescribed terms. 
He, however, re-articles himself afterwards 
for a further period, and keeps the term he 
had omitted under his first service. Is this a 
sufficient compliance with the statute, or is 
A. disqualified for admission ? 

July irth, 1865. '"''''"''' '^ ''^^^"• 
[We think that this is a sufficient' com- 
pliance with the statute, and that A. would 
be qualified for admission.—EDs. L. J.] 



Attorneys acting ob Insurance Agents^ Va 
imty ofSenoice of the Clerks. 

To THE EdiTOES of THE LaW JOURNAL. 

Gentlemen,— One of the questions to be 
answered by a clerk, at the expiration of his 
articles, is, whether he has been engaged or 
concerned in any profession, busines.s, or em- 
ployment, other than that as clerk to the 
attorney or attorneys, to whom he was articled 
or assigned 

Now, in case a clerk is articled to an attor- 
ney who is also an insurance agent, or secre- 
tary of some society or other, and performs a 
part, or the whole of the bu.sineFs of such 
attorney, as such agent or secretaey, as weU 
as his professional business, will it, in any 
way. affect his service under his articles, or 
rather would the Law Society, on an affirma- 
tive answer to the above question, refuse to 
allow the time so served. 

By answering the above, at your earliest 
convenience, you will much oblige. 

25th July. 1865. ^ ^^^^^ Student. 

[No person shall be admitted an attorney 
unless he has, during the term specified in his 
contract of Service, duly served thereunder 
and has, during the whole of such term been 
actually engaged in the proper practice or 
busmess of an attorney, Ac. ( Con. Stat. U C 
cap. 35, sec. 8, sub-sec. 1.) 

Wo cannot say that accepting insurance 
risks is the "proper practice or business" of 
an attorney, and therefore cannot say that an 
articled clerk who devotes any part of his 
time to such business, "duly serves" "the 
whole of his term" in the proper practice of an 
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attorney, or been *• actually engaged," i.e, 
during the whole of the term, in the proper 
practice of an attorney. 

Where an articled derk held the office of 
surveyor of taxes, during the time for which 
he wns bound, although it appeared this occu- 
pied but an eighth part of his time, and that 
the remainder was devoted to the study of his 
profession, yet the court held this was not a 
service of his " whole time," and struck him 
off the rolls. (Re Taylor, 5 B. A Aid, 538.)— 
Eds. L. J.] 



REVIEWS. 



Toe Magistrate's Manual; by John McNab, 
Banister-at-Law. Toronto : W C. Chewett 
& Co.,. 1865. 

The scope of this work is explained on the 
title page as being "a compilation of the law 
relating to the duties of Justices of the Peace 
in Upper Canada, with a complete set of 
Forms, and a copious Index," — a most accep- 
table addition to the sources of information 
open to the magistrates of the country. 

The book commences with a short sketch of 
the oflBce of a Justice of the Peace, which is 
partly composed of an extract from an article 
in the December number of the Law Journal 
for 1803. The author complains that the 
remarks there made, though worthy of atten- 
tive consideration, are written in too condem- 
natory a spirit, and hints that the remedies 
proposed, with the exception of the first, 
would be of doubtful advantage. The first 
suggestion alluded to was, to amend the law 
by establishing an uniform mode of procedure 
in all cases of summary conviction, and giving 
a full set of forms, &c. The second was to 
transfer the jurisdiction in certain cases to 
Division Courts, leaving to magistrates the 
ministerial duties of the office, including the 
arrest of offenders. The third, taken from a 
suggestion by an English law periodical, was, 
the appointment of a clerk, a barrister of five 
years standing, in each petty sessional division. 

The great difficulty in a new country like 
this, and there is no use in trying to disguise 
the fact,, much as our author may condemn 
plain talking, is this, that there are so few 
men, comparatively, in country places, who 
have the education necessary, not, to under- 
stand and judge fairly and impartially of 
the matter brought before them, but to be 
conversant with and apply the general rules 
and statutes laid down for their guidance, and 
to draw the papers required in the conduct of 
the complaint they have to adjudicate upon. 
How can it be otherwise in a country like this? 
Why, even in England, where there is almost 
a limitless choice amongst men of first-rate 
education, with nothing else to do, and with 



much greater experience, the same difficulty 
is felt 

The second suggestion is, we still think, a 
valuable one, the one great difficulty betn; 
that it would throw much more work upon 
our already over-tasked county judges. The 
effect of it, however, would be, we think, to 
lessen the number of cases in which petty as- 
saults and other trifling complaints, often much 
better allowed to die a natural death than be 
fomented and increased by a resort to the 
common expedient of ** having the law of 
him." This course would to a great extent do 
away with the fee system; and we do not 
think that many of our readers, not even 
excepting our magisterial friends, would con- 
sider that any very great loss. XJgly stories 
have been told about this same system, which 
the large and respectable majority of the 
magistracy deplore as much as we do, and 
probably more, as any such irregularities are 
a direct reflection upon them as a body. 

Enough, however, of the introduction. We 
are next given a practical sketch of the proce- 
dure of a magistrate's court, followed by a form 
of commission of the peace. 

The statutes relating to the duties of naagis- 
trates with reference to indictable offences and 
to summary convictions (Con. Stat U. C. caps. 
102 & 103), are given in full, with explanatory 
notes on doubtful points. 

The principal part of the " Manual," both 
with reference to the space it occupies and to 
the amount of information it contains, is the 
digest of the criminal law of Upper Canada. 
It is arranged on the principle of Burns' Jus- 
tice, the matter being placed under the various 
heads in alphabetical order. A great mass of 
useful information is given in this way, which 
will make the work of great value to all desir- 
ous of ascertaining the law with reference to 
the whole criminal law of Upper Canada, as 
well as to magistrates. As an example of tlie 
style, we may notice the heading, ** Cheating." 
It commences by giving, under the sub-head 
** False Pretences, the various sections of the 
statute, stating generally what those words 
signify, and the punishment awarded. Then, 
under the head, " Persons indicted for larceny 
may be found guilty of obtaining under false 
pretences," is given the section referring to 
that point, and then similarly the converse 
proposition. Then some general remarks on 
the subject of false pretences, and what is the 
legal meaning of the expression, '* false pre- 
tences," with a reference to a case where the 
subject was elaborately discussed. Then, un- 
der the heads, " Offences within the statute," 
and ** Offences not within the statute," short 
notes of decided cases as to what were and 
what were not considered as offences against 
the statute. It is not pretended, of course, in 
this part of the work, to give a distinct head- 
ing for every point that a person might wish 
to refer to ; for instance, there is no heading, 
*^ Fal^e pretences," as one might expect ; but 
any difficulty of that kind is obviated by 
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reference to the very full, complete and well 
arranged Index, which is given at the end of 
the book. We should have thought, as a 
matter of convenience, that it would have been 
better to have placed at the head of each page 
the name of the subject treated of in the page 
beneath, but the Index makes this a matter of 
no great consequenca 

The Addenda contains further matter of 
information, on points not directly co inected 
with the criminal law of the country, besides 
a chapter on evidence, which, though of neces- 
sity short, embraces all the principal points 
that a magistrate should be acquainted with 
in conducting an investigation. 

Upon the whole we must congratulate Mr. 
McNab upon having produced a very useful 
book, and one, we doubt not, that will find a 
re{id3' sale among magistrates and others con- 
cerned in the administration of justice. The 
experience of the author, in his office of 
County Attorney, must have been a great 
assistance in the preparation of the book, and 
would enable him to point out many things 
that might escape the attention of a merely 
professional man, however competent other- 
wise for the task. 

The ** Magistrate's Manual'' is got up in 
Messrs. Chewett & Co.'s best style, the paper 
and binding being good and substantial, and 
the type evidently new. The price is $4. 



The Lower Canada Law Journal. Con- 
ducted by James Kirby, M. A., B. C. L. 
Printed and published by Penny, Wilx & 
Co., Xotre Dame Street, Montreal. 
We welcome the first number of this new 
publicjition. It is designed to supply a want 
for a long time felt in Lower Canada. Whil| 
the profession there had the Lower Canada 
reports and the Jurist, affording all requisite 
information as to decided cases, there was no 
channel of communication between members 
of the profession, no legal publication of arty 
kind containing original articles of interest to 
the profession. The Lower Canada Law 
Journal is intended to supply this want, and 
80 far as we can judge from the number before 
us, is well calculated to carry out the inten- 
tion. There need be no rivalry between it and 
the Reports and the Jurist. It occupies 
ground that neither of them touches, and if 
well conducted would do those publications 
more good than harm. It is in size and form 
nearly the same as the Upper Canada Law 
Journal^ which in these respects is made its 
model. The number before us opens with a 
** Proem," wherein it is stated that the first 
number is not as good as will be its successors. 
We can only say, that if its successors prove 
as good as the first number onr brethren in 
Lower Canada will not have much cause of 
complaint. In it is contained an article on 
Commission to the Bar of Lower Canada," 
and some remarks by George W. Stephens, 
advocating the establishment of a Law Reform 



Society in Lower Canada. Then follow some 
remarks on the remarkable case of Dr. Qu- 
bourin, a gentleman in good position who was 
prosecuted criminally for stealing a promissory 
note made by himself and swallowing it in 
order to escape detection, and who, owing to 
the bad character of the prosecutor as com- 
pared with his own good character, was 
acquitted, and other editorial matter. There 
are besides a review of a digested index to 
the reported cases in Lower Canada, which, 
according to the review, must be a useful 
publication ; correspondence, selections and 
reports of decided cases, the whole making a 
number containing forty neatly printed pages 
of matter, each page in size equal to the page 
of the Upper Canada Law Journal. For the 
present the publication is to be a quarterly 
one. .We hope soon to see it a monthly, 
commanding increased and increasing support 
It merits success. 



Godey's Lady Book, for August, is received. 

The embellishments in this number are 
numerous, viz: : The Fair Haymaker, a line 
engraving ; a colored fashion plate containing 
six figures ; a Thorny Path ; a humorous en- 
graving ; a promenade suit for second mourn- 
ing; Robe Jardiniere, Robe and Paletot (both 
from the establishment of A. P. Stewart & 
Co. of New York); the Tagres Talma from 
Brpdie's emporium, and about sixteen other 
engravings. The letter press is equally full 
and entertaining, viz. : Mint, Anise and Cum- 
min, by Marion Borland ; £1 Dorado, a poem ; 
Charlie, or how I gained my wish, by the 
authoress of '' Notes of Hospital Life;" How 
to make Home Beautiful ; The Casket of 
Memory, a poem by Wm. E. Pubor; The 
Beautiful Unknown, another poem, by Har- 
wood G. Robertson ; A Day's Journey, and 
what came of it ; Passion and Principle, by 
Mrs. J. V. Noel, and many other pieces of 
poetry and prose too numerous to mention. 
The number is really a superb one, and all 
that can in reason be desired or required by 
the ladies, for whose information and delight 
this Magazine is so well designed. 



MONTHLY REPERTORY. 



COMMON LAW. 

Vidal ▼. Bank of Uppkb Canada. 

Affidavit of merit f pro} e -form of^-Mutt ditclote 

ae/enett except in interpleader case. 

The proper form of the general affidavit of 

merits is, that the defendant has ** a good defence 

to the action on the merita." Held, therefore, 

that an affidavit by the attorney which stated 

that in his ** opinion the defendants bad a snre 

and certain defence legally and equitably" was 

insufficient. 

ffeldy also, that on an application to set aside 
a Terdict and grant a new trial, on the ground of 
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merits, the iifBdaTit most disclose whst the 
merits sre. Bat held, tbst in sn interpleader is- 
sue itself ditfcloses what the defendant's claim is. 
(16U. a, C. P..421.) 



Maj 18. 

Q. B. O'Hanlan y. Griat Wistier Railway 

Company. 

Meature of damcgtt — Carrier, 

In an action against a earlier for loss of goods 
by negiiKCoce, the inensure of the damages is 
the market price of the goods lost at the place 
of delivery ; and this includes three elements — 
{ 1 ) cost price of the goods at the place from 
which a pertton residing at the place of dellTery 
would reasonably order them, (2) cost of car- 
riage, (8) ordinary importers* profits. 

Therefore, where there is, at the place of de- 
livery, a market for goods of the same kind with 
those lobt, the measure of damages is the aotaal 
current msrket price; but where there is no 
such market, the three elements aboTC mention- 
ed mu8t be taken into consideration. 

It is not necessary to give any evidence as to 
the avernge of importer's profits, but if the Jury 
gave eztrHvagant damages the Court would cor- 
rect it. (18W. R. 741.) 



EX. April 29. 

Webber ▼. Thi Qbsat Wktsern Railway 

Compaht. 

Railway company — Carrier — Contract by company 

to carry beyond ttt own line. 

The defendants were carriers of goods from 
WorceHter to Chester. They forwarded goods 
by two different routes, first, by their own line 
the whole way, and secondly, by their own line 
to Stafford, and thence by the London and North- 
Wewtfru line to Chester. Goods were deliyered 
to (he deleudants at Worcester, consigned to 
Chester, ** Tia London and North -Western, Staf- 
ford." 

Held, that there was evidence of an entire 
contract by the defendants to carry the whole 
distance. (18 W. tt. 765.) 



EX. Chapman ▼. Cotterll. [June 8. 

Practiee— Writ of tummona — Juritdiciion — Brit' 

itk subject residing abroad^Common Law PrO' 

cedure Act, 1862, s. 18. 

A British subject, resident abroad, there made 
and signed a promissory note, and seni it by 
post to his agent in this country, who deliTCred 
it to ttie payee. 

>ield, that the cause of action arose within 
the jurisdiction of tho superior courts of this 
country within the meaning of the Coiumoo Law 
Procedure Act, 1862 (16 k 16 Vict. o. 76), s. 
18. (13 W. R. 818.) 



CHANCERY. 

May 81. 

V.C.S. WORMALD V MaITLAND. 

Priority — Equitable morlgaye — Constructive notice 
— Registration — Miad.esex Repistry Act, 
Where B. deposited with C, to secure certain 
advances, the title deeds relating to leasehold 
property in Middlesex. t<rgether with a memor- 
andum of deposit, (which was noTor registered) 



and afterwards subdemised the same property 
to D. and M. by an indenture, which wts du\j 
registered, but D. and M., on taking such demise, 
neglected to inquire after or require the proda- 
tion of the.title deeds. 

Ileld^ that they were bound by constructive 
notice of the deposit of the deeds with C, who 
had, therefore, priority over their claim. 

In such a case there is no difference in elfeeC 
between actual notice and eonstraotive notice. 
(18 W. R. 882.) 



V C.W Blackrtt t. Batrs. May 9, 10- 

A rbitration — A ward— Specific performanr e — Ju^^ 

risdiction — Common Law Procedure Act, 18-3( 

M. 17. 

The 17tb section of the Common Law Proce- 
dure Act, 1^64, does not take away the jurii» iic- 
tion of the Court of Chancery to enforce specific 
performance of an award made on a refereuce>to 
arbitration by the orders of one of the superior 
courts of law. 

The circumstance that a plaintiff has nnsac- 
cessfully eodeavoured to set aside an award, does 
not diBsentitle him from afterwards abking for 
specific performance of it. (18 W. R. 786.) 



LJ. 
Wakrfirld 



May 11. 

ARD i>OCR 



LLANRI.I.T Railway 
Compart. 
Specific performance — Award — Uncertainty, 
An award which leaves some of the qaestioos 
undecided, or leaies it in doubt whether some of 
the questions have been decided, cannot be 
be maintained. (13 W. R. 828 ) 



INSOLVENTS. 



Thd Editon rd^rvt to notice llut by iome laadTertonc^ • 
mhtaku ix-currvd la th« July uumber of the Law Jomrttol, 
wrbMruby tbr firm r>t WHlier, Row A Co., ot PleiOD. mpp««rvd 
jind«r the mIkiv* lit-ading. Walter, Kmm A (Xj , w«r« pUiD< 
iJflV, not ur/rndatfUf In hu aUactameut iMiMd wider tlM 
luaulvout Act of 1664. 



APPOINTMENTS TO OFFICE. 

NOTARIES PUaUC. 

ALKXANDER BRUGK. Ksqalra. of Himileoo, Attorney- 
At-Liw, to be a Notary Publii; In Upper CanadR. 

ALKXANDSR RICHARD WARDKUL,of Uamltton, Eaq^ 
Attoruey at Lii«r. to batt Mot«ry Pabltc in Upper Ouuda. 
(Uaxatted July 22, 1865.) 



00R0NEB8. 

ROBERT TRAG£Y, Saquiie, AswcUts Ooroner. Opimty 
of Pettfrbuiou^h. 

HK.NKY PULTS^ &q»irB, AasocUte Oorooer, United 
Couatlea of Lennox mud Addingtun. (Uasetted July 8, lt^65.) 

BUMXND AND£KSi)N BURNS, Eaquire, M. D. AwocUte 
Coroner, United Goontles ut Horon and Bruce. (Gaietttd 
July 16. lbo5 ) 

JAMK^ PaTTBRSON, Enqoirv, M D., Aasociate Coroner, 
United Omutlea of Lanurk and Bonfrev (Gawtted July 
22, 1865.) 

TO CORRESPONDEN IS,- 

•• CouKTT OooiT " — " AW AancLEO Cina •'— " AKorma 
OF tuem"— ** A Law iiTunxifT"— under ** General OurrMipuU' 
dence." 

*• Studb5t-at-Law/ ' we bare aa yet been unable to obtain 
a Mtlai'aetory answer to your queeiion. 
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DIARY FOR SEPTEMBER. 



1. Friday. Papm- Day Qiimii*b Bench. New Trial Day C. P. 
a. flat .... Paper Dav Com. Pleaa. New Trial Day Qaeen*! B. 
8. BUN ... 12th Sunday afler Trinity. [Ooort site. 

4. Mod ... Paper Day Q. B. New Trl«l Day, Oom. Pleaii, Rec. 

6. Tuee ... Paper Day Oom. Pleae. New Trltl Day Queen's B. 
«. Wed... Paper Dav Queen*! B. New Irial Day Oom. PI. 

7. Thure. Paper D«y Oommon Pleaa. 

8. Vriday .New Trial Day Queen'i Bandi. 
Q. Sat .... Trinity T<*rm ends. 

10. BUN .„ 13M SWnd^ry c^fUr Trinitjf, 

12. T^iee... QoarCer SeMioni A Co. Oonrt rittinga In eaeh Oo. 

Laiit day Ibr eerrieee for York and Peel. 
17. BUN... lith Sunday lifter Trimty, 

21. Thnn. SL Mattkev. 

22. FridaT. Declare for York and PeeL 
24. BUN ... 15M Sunday a/Ur trinity, 
20. Friday. St, Mic'tafL Hlchaelmae Day. 

ao. Bat .... Last day for notiee of trial for York and PeeL 



NOTICE. 

€hoinff to the very largt demand for the Law Journal ami 
Iiocal Oonrta* Gazette, tubteriben not dniring to tdko both 
piubUcationi art parUeularly requestoi ai one$ to rdum the 
back numhere qf that one for whkh they do not wteh to 
tuhoeribe. 
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AN ADMIRALTY COURT. 

And why not an Admiralty Court or a 
Yice-Admindty Court in Upper Canada, as 
well as in auy other country upon the bor- 
der of a sea ! For are not our lakes, as we 
modestly call them, in point of fact, great 
inland 9ea9 — not salt water, certainly, but 
none the worse for that as far as all practical 
purposes which water as a carrying medium 
can be put to. The commerce of our lakes is 
probably much greater than was that of the 
British seas when admiralty courts were first 
heard of in England. And if the mercantile 
marine required a court for its own exdusive 
use and necessities then and there, why not 
also now and here. 

Again, these Ukes are, in fiM^ what are 
termed "high seas." They are the com- 
mon highway for the use of two nations — 
nations pre-eminent as the greatest maritime 
powers of the world. It is true that there 
are at present but two nations upon the bor- 
ders of these seaR, but just as important 
points of international law may arise between 
two as between twenty, and the eyents of the 
last few years tend to show how quickly a 
tlwd or even a fourth poH^er may start into 



existence and become interested in the ques- 
tioDS of iutemational and maritime law that 
have arisen and will yet and more frequently 
arise between us aud our neighbours. 

The use and operation of admiralty law, 
as we understand it, are twofold. In the 
first place in determining matters of differ- 
ence arising upon our "high seas" between 
subjects of different nations (principally at 
present between the United States of Ame- 
rica and Upper Canada as an integral part 
of the British empire), upon the generally 
well-understood principles of admiralty law, 
as founded upon the customs and practice 
which are received and prevail between na- 
tions in general for the mutual benefit and 
protection of their subjects, with a due regard 
to the rights and liberties of all, and upon 
treaties which two or more nations enter into 
to determine some particular question or dis- 
pute, or to provide for some reciprocal rights 
or immunities. In the second place they have 
a municipal jurisdiction to decide maritime 
questions as between the people of the coun- 
try in which the courts are established. 

As regards the former, statute law would 
avail nothing, as one country cannot make a 
statute which can bind another. Nothing 
but " international " law could be resorted to 
in such cases ; but as to the latter it is of 
course competent for a nation to make any 
regulations for its own governance which may 
be considered expedient 

Admiralty law is as well understood where 
there is any court to administer it as any 
other law. If such a court were organized 
here, there would, we apprehend, be no prac- 
tical difficulties that a little care and research 
could not surmount ; being new to us it might 
not work very smoothly at first, but that is 
the case with all kinds of new machinery. It 
is not law we want provided, but a court to 
administer the law already made to our hands. 
The position in this respect seems very similar 
to that of equity in this country before the 
Court of Chancery was established ; the prin- 
ciples of equity were acknowledged and under- 
stood, but there was no machinery to put those 
principles into practice. 

Admiralty courts are two-fold, the Prize 
Court and the Instance Court— the former for 
trying what is or is not lawful prize, and for 
adjudicating upon all matters of prize, whether 
civil or criminal ; prize being understood U 
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mean every acquisition made jure helli^ of a 
maritime character. With this we have no- 
thing, at all eyents at present, to do. What 
we want is something that will be practicallj 
useful in correcting and remedying many ano- 
malies, abuses and defects that injuriously 
affect our mercantile marine. 

We want something that will put our ship- 
owners and mariners on a par with those of 
our enterprising and " go-ahead'* neighbours. 
They long ago saw the advantage of tribu- 
nals for protecting their own interests in 
this respect, and made provision accordingly. 
The consequence of their having stringent 
laws and we none at all is most injurious 
to us, and many are the stories that have 
been told of the oppression practised upon 
Canadian masters and owners by unscrupulous 
officials on the other side. This may have been 
partly owing to their ignorance of admiralty 
law, but even this is an argument for our hav- 
ing such law administered on this side of the 
water. They have it now all their own way, 
and whilst they can in case of debts contracted 
for a Canadian vessel, or- of collision, salvage, 
Jbc., where a Canadian vessel is concerned, tow 
her into an American port, and keep her there 
till the demands of the claimants or injured 
parties, or the salvors, are satisfied, or until 
bonds are given for the payment of all claims 
that may be established against her, a Cana- 
dian master has no help for it, and has not 
even the satisfaction of knowing that the same 
justice can be meted out to American ships. 
This bonding^ moreover, is often a trouble- 
some business in a foreign port, miles away 
perhaps from the owner, who may not even 
under the most favourable circumstances have 
sufficient means or credit to furnish the secu- 
rity that will be accepted, and the effect of 
this often is that the most exorbitant and 
outrageous demands have to be paid. A few 
parallel cases under similar laws on our side 
would have a wonderful effect in setting mat- 
ters right ; no man is so likely to be bullied 
as one that is incapable of taking his own part 
The benefits, however, would not end here. 
ThoBe that would accrue in disputes or claims 
as between ourselves in matters nautical would 
be very great Let us take a few cases for 
example. Courts of common law proceed in 
peTBouamy Admiralty Courts in rem. The 
former can decide questions of contract ex- 
press or implied, but the latter can do more, 



they can apportion a loss on equitable princi- 
ples, proceeding more after the manner of the 
.Court of Chancery. Suppose a case of colli- 
sion. One, or it may be both the vessels are 
" libelled,*' and the executive officer takes pos- 
session until bonds are given. The proceedings 
in such case being very similar to the execution 
of a writ of replevin by a sheriff. The court 
hears the evidence, and, what is more, under- 
stands it It then apportions the loss and 
orders such and such repairs to be made, or 
that such a sum shall be paid in lieu thereof! 

Salvage, again, is a difficult subject for 
Courts of Common Law to deal with. Cana- 
dians are not wanting in daring or heroism, 
when the occasion for their exercise arises, 
but would it not be a great inducement to any 
man to know that his attempts to save a ves- 
sel in jeopardy would be likely to meet not 
only with a careful investigation, but a liberal 
reward, commensurate with the risk and toil 
of his self-imposed task, and the skill with 
which he may carry it out, instead of having to 
bring an action upon a doubtful contract or no 
contract at all, to be tried before a judge un- 
versed in nautical matters, and a jury pro- 
bably quite incapable of appreciating his ser- 
vices. Besides, perhaps, by the time he gets 
a verdict the owner of the vessel may be 
insolvent, and the vessel perhaps at the bot- 
tom of the lake. 

So again with sailors wages. Seamen are 
proverbially improvident, and would generally 
sooner dance a hornpipe on the main truck in 
a gale of wind than go to a lawyer to enter a 
suit against the owner or master. Every 
facility should be given them to recover the 
amount of their hardly-earned wages. They 
can understand and appreciate stopping the 
vessel till their wages are paid. This is to them 
the orthodox nautical way of solving the diffi- 
culty, and they are right enough in thinking so. 

There should also be some means of enforc- 
ing a contract for necessary repairs done to a 
vessel, so as to afford due protection to all 
parties. And these and other contracts pure- 
ly marine, such, for instance, as agreements as 
to sailors wages, can only be satisfactorily 
determined by an Admiralty Court 

The difficulty of obtaining any satisfactory 
verdict from an ordinary jury has been alluded 
to. We venture to say, that in nearly every 
case which involves purely nautical questions, 
^ he jury know just about as much of the case 
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when they have given their verdict as they did 
when it was first opened, perhaps a little less. 
How can they possibly in the course of a few 
hours appreciate all the nice little manoeuvres 
and manipulations that constitute ** seaman- 
ship." They may know what wearing a coat 
is, but " wearing" a ship* is to them a ridicu- 
lous absurdity; they probably understand 
but too well what " paying out" is in a finan- 
cial sense, but " paying out" a hawser would 
be to them an unfathomable mystery ; why, 
to them, the ''helm" should, in case of emer- 
gency be sometimes '* put up" and sometimes 
"jammed down," or " hard-a-weather " or 
** hard-a-port," or why it should be called 
•*hard up," would rather bother them. A 
** dolphin striker" would suggest thoughts of 
spermaceti candles ; and '* flying kites" any- 
thing probably sooner than the advisability of 
getting the cat to scratch the must. In Upper 
Canada, we are fortunate in having one judge 
capable of arriving at a sound decision from 
purely technical evidence, but that does not 
help the jury, unless they have sense enough 
to find a verdict according to the directions 
from the bench, if any are given. And as to 
the counsel, they generally appear to be in 
the same hopeless maze as the jury. 

The constitution of an Admiralty Court 
would obviate all these difficulties. The 
judge, who of course must be a lawyer, and if 
conversant with nautical matters so much the 
better, at all events he would soon pick up a 
good general idea of them, would be assisted 
by the advice of a certain number of "asses- 
sors," as they are called in England, or men 
thoroughly acquainted with the sea and ships, 
generally old sea captains. The executive 
officer or marshall would be as it were the 
sheriff of the court A clerk or registrar 
would also be required, but these, with the 
exception of occasional deputy marshalls or 
bailiffs, (custom house officers in distant ports 
might be commissioned to act for the marshal!,) 
would be alL 

Very little difficulty would be found in 
organizing such a court, and a consideration 
of the subject leads us decidedly to the con- 
dusion that it must be a distinct court, com- 
plete in itself. No patching or tinkering, 
or, after the manner of legislators of the pre- 
sent day, giving "jurisdiction in the premises" 
io such and such a court or such and such a 
judge, will be sufficient No sane man will 



say that our judges have not enough to do. 
Let us divide the labour, giving to each their 
own particular department, and the slight 
extra cost will more than be repaid by the 
benefits that will accrue from the protection 
that will be afforded to our shipping interests. 

There is an Admiralty Court in Lower 
Canada, presided over by a very able judge. 
Its jurisdiction is said to extend as far west 
as Three Rivers, but no farther. There is no 
tide west of that place. But the existence of 
tide has, we fancy, as little to do with the 
necessity for an Admiralty Court as the exis- 
tence of salt The boundary strikes us as not 
only arbitrary, but absurd and illogical. 

An Admiralty Court, or a Vice-Admiralty 
Court, pr some tribunal with similar powers, 
let it be called what it may, we in Upper 
Canada must have sooner or later. The sooner, 
we think, the better. Let those that make 
our laws take the hint 



LAW SOCIETY. 
TRINITY TERM, 1865. 

CALLS TO THS BAR. 

The following gentlemen passed the neces- 
sary examinations, and were called to the Bar 
this Term: 

Messrs. A. T. Drummond, B.A., LL.B. 
London; C. F. Fraser, Brockville; George 
Ilolmested, Napanee; JohnDougan, St Cath- 
arines (all of whom passed on their written 
examinations, which were so satisfactory that 
they were not called on in the oral examina- 
tions). Richard Grahame, Toronto; C. A. 
Price, Kingston ; D. B. McLellan, M.A., Corn- 
wall ; F. J. Joseph, LL.B., Toronto ; G. AL 
Macdonall, B.A., Fergus; A. H. Thibodo, 
Kingston ; D. S. Gooding, Goderich ; J. A. 
Kains, St Thomas ; P. W. Darbey, London ; 
Arthur Boswell, Toronto ; J. M. Bruce, Ham- 
ilton; W. H. McClive, B.A., LL.B., St Ca- 
tharines ; John Burnham, Peterboro* ; J. H. 
Gilbert, Toronto. 



ATTORNBTS ADMITTED. 

The following is a list of the gentlemen 
to whom certificates of fitness were issued 
this term : 

J. C. Dent, Toronto; Richard Grahame, 
Toronto ; J. H. Gilbert, Toronto ; J. Dougan, 
Toronto; F. McKenzie, Toronto; Joseph 
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Jakes, Toronto ; Francis Cleary, Toronto ; G. 
M. Macdonell, B.A., Fergus; Henry Smith, 

Gobourg ; Slee, Barrie ; A. H. Thibodo, 

Kingston; J. A. Rains, St Thomas; 

Maclellan, Belleville; E. H. Tiffany, Toronto; 
F. J. Joseph, Toronto ; F. W. Darbey, Lon- 
don; W. H. McClive, B.A., St Catharines; 
J. Q. Milne, Ancaster; Geo. Redmond, Brock- 
▼ille ; John Burnham, Peterboro' ; Arthur H. 
Sydere, London ; J. S. Hallowell, St Thomas ; 
J. W. Ward, Toronto; B. S. Gilbert, Belle- 
ville ; Bradley, Ottawa ; Dunning ; 

Thompson ; R. S. Baird, Oneida ; 

.Kilvert; Lister, Samia; D. Stewart, 

Belleville. 

The case of Mr. Maclellan, of Belleville, is 
♦deserving of especial notice, for though both 
deaf and dumb he passed we are informed a 
most creditable examination. 



Hon. George Sherwood, of Brockville, has 
been appointed Judge of the County of Has- 
tings, in the room of the late Mr. Smart 



SCHOLARSHIP EXAMINATIONS. 

The following resolution, passed by the 
sBenchers of the Law Society, in Convocation, 
^on the Uth February last, will be interesting 
'probably to several of our aspiring young 
'friends, and answers the' question of a **Stu- 
«dent-at-law'* in another place. The rule reads 
as follows: — 

*'That all students who have been, or who 
shall hercaffcer be admitted upon the books of 
the Society in Easter or Trinity Terms in each 
year may present themselves for examination for 
scholarships as follows, that is to say : For the 
scholarship for first year students, in the Mich- 
aelmas Term of their second year. For the 
scholarship fur second year students, in the 
MichaelmAs Term of their third year; and for 
the scholarabips for third and fourth year stu- 
dents, one or both, in the Michaelmas Term of 
their fourth year, provided always, that nothing 
herein contained shall authorize or permit any 
student to present himself a second time for 
examination for the same scholarship." 



Mr. O'Brien^s book of practical and explana- 
tory notes on the Division Courts Acts, Rules, 
&c, is completed, and is in the hands of 
the printer for publication. It comprises all 
the acts and portions of acts in any way 
affecting procedure in Division Courts, or the 



duties of Division Court officers; together 
with the Rules of practice and Forms, now we 
believe out of print, together with other forms 
of practical value; the whole being supple- 
mented with numerous notes, which will 
doubtless be of great aid in elucidating and 
eventually helpings to settle the practice of 
these now important courts. 



We see in a telegraphic despatch from across 
the boundary line that a store was ** burglar- 
ueeF^ a short time ago. We are sorry that any 
thing so dreadful should have happened to any 
of our inventive cousins. Truly the American 
language is ^* fearfully and wonderfully made.*^ 
Just fancy the horror of an English judge 
reading an indictment charging a prisoner with 
having " feloniously burglarized and entered, 
Ac. If it were roVbariaysly hurglarizedy the 
expression would be complete and without a 
parallel. 

The efforts of the Lower Canada section of 
the House of Assembly, to carry us back to 
the "dark ages'* of commerce, are admirable 
for their persistency, if for nothing else. The 
oft repeated endeavour to limit the rate of 
interest upon money by L^islative enact- 
ment has again been made. Experience, argu- 
ment and public opinion, seem equally to fail 
in convincing a prejudiced and retrogressive 
party. I'hey are even impervious to ridicule. 
We cannot but think that the common sense 
of the House will again prevail 

SELECTIONS. 

THE ORIGIN OF MAGNA CHARTA. 

{OmHnutd fnm pagt 205.) 

When we turn our attention to the provis" 
ions of this famous charter, we ought not to 
allow ourselves to form an inadequate estimate 
of what we have a right to expect from the 
men of that day. A large proportion of the 
people of England were little or no better than 
slaves. Villanage was the condition of her 
laboring classes. There was a feudal aristoc- 
racy throughout the kingdom, but the grand 
council of the State included only the bishops 
and the barons, while there was nothing like 
a representation of the commons in Parliament 
Aiid, in the absence of everything like an ed- 
ucated class of men, and without trade and 
commerce, and in the very infancy of the arts, 
there were few interests for which provision 
could be made beyond the feudal rights, duties, 
and burdens connected with the holding and 
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culture of the land, the privileges and immu- 
nities of the church, the personal security of 
the freemen, and the tardily-recognized claims 
to anything like consideration of a class of 
tenants who were gnulually rising above a 
state of villanage or serfdom. 

The charter contains thirty-eight chapters 
or sections, some of which are exceedingly 
brief. They do not follow any orderly arrange- 
ment in subjects, and the terms in which they 
are expressed are mostly so technical, and 
much of them so nearly obsolete, that it is im- 
possible now to understand them, unless read 
in the light of surrounding circumstances, 
and with the knowledge of the meaning of the 
phrases and forms of expression in which 
they are couched. It would occupy too much 
space, as well as be too severe a tax upon 
your patience, to attempt to analyze these 
chapters. In fact, the course of events, and 
the change in the laws and customs of the 
kingdom, have rendered most of them of little 
interest beyond being matters of history. 

The first section, as a peace-offering to the 
church, guarantees the whole of her rights 
and liberties, and declares them to be invio- 
lable ; and to all freemen of the realm the lib- 
erties which it then proceeds to enumerate. 
And this, it is said, is done "unto the honor 
of Almighty God, and for the salvation of the 
souls of our progenitors and successors, kings 
of England, to the advancement of holy church 
and amendment of our realm." I should 
have said that the charter was written in Latin, 
though law proceedings had been in the Nor- 
man-French language from the time of William 
the Conqueror, and continued to be till 
Edward III., when they were required to be 
recorded in Latin. And this continued to be 
done for about four hundred years, till the 
time of the Commonwealth, when the English 
was substituted as the law language of the 
kingdom. 

The onerous burdens imposed by the feudal 
law iipon the land-holders of the kingdom 
form a prominent subject in several of the 
chapters of the charter ; and guards and pro- 
tections against abuse were interposed be- 
tween them and the king, to whom, as lord 
paramount, they were due. 

In the first place, all proper feuds were 
those which were held by a vassal on condi- 
tion that he performed certain military services,, 
which was called knight-service, and was 
finally abolished, with ail feudal tenures, in- 
the time of Charles II. Many if not most of 
the principal baronial manors, were held di* 
rectly from the crown, or, in technical terms, 
in capite. Among these feudal services, or 
rather fruits of feudal tenure, were Eel^f^ 
Wardghip^ and Marriage, Reliefs were sum^ 
of money which an heir had to pay to the lord 
for the privil^e of coming into the enjoyment 
of his ancestor's feud. At common law this 
was a fixed sum, but by the grasping disposi- 
tion of the late kings this had become extreme- 
ly burdensome and oppressiva 



Wardship was still a more oppressive bur- 
den. By i^ if an ancestor who was the king's 
tenant (Med leaving a minor heir, the crown 
took possession of his lands, farmed them out, 
making the most it could out of them, leaving 
the minor at his majority an estate stripped 
and wasted, and all he had received in return 
had been his own persona] support 

Marriage was a still more odious fruit of 
feudal tenure. By it, if the vassal left a female 
heir under a certain age, the lord had a right 
to sell her in marriage for the best price he 
could get In one case the Earl of Warwick 
received the sum of £10,000 for his consent 
to the marriage of his infant ward. If the 
infant refused to carry out the lord's bargain 
of her person and estate, she forfeited to him 
the amount he could have realized from it ; 
and if she married without his consent, she 
forfeited double the value of such marriage. 

The barons, being vassals of the crown, 
and owning militai^y service for their lands, 
were immediately interested to mitigate these 
burdens and oppressive exactions ; and seve- 
ral of the chapters of the great charter were 
aimed at these abuses. They struck at one 
of the principal sources of the income of the 
crown ; and it is not, therefore surprising that 
the king should have reluctantly yielded to 
the required reform. 

Another class of evils under which the free- 
men as well as the feudal landlords had been 
suffering, was connected with the administra- 
tion of justice. The Ring's Bench was theo- 
retically held by the king, and accompanied 
him wherever he went Its writs and pro- 
ceedings were returnable " ubicunque fuerimus 
in Anglia." At the head of this court there 
had been an officer called the Chief Justiciar, 
—generally imported from Normandy,— having 
the notions of a man educated in that feudal 
and now foreign country, clothed with great 
power, and exercising it with unrelenting se- 
verity. Not only was a suitor in this court 
obliged to follow the king wherever he might 
choose to go, and thereby be subjected ta 
enormous expense, but when his cause came 
to be tried he found, practically, a foreign tri- 
bunal, in which justice was openly sold ; and 
he could feel no assurance of obtaining his 
right, however slear. There were, also, courts 
held by inferior officers, in which matters of 
the gravest moment, even cases of a capital 
nature, were tried by men wholly incompetent 
by education or character to secure a fair or 
satisfactory result In connection with this 
was a most important circumstance which, at 
that period of the law, might seriously affect 
the party arraigned upon a criminal charge. 
By a concession to the sanctity of the church, 
and from a regard to the sacredness of the- 
ofBice of priest, the courts of common law 
yielded their jurisdiction over clerical offend-- 
ers to the trial and censure of the bishops and 
higher officers of the church. In determining 
who should be admitted to this exemption 
from punishment under the criminal law of * 
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the realm, inasmuch as what little learning 
there was had been monopolized by those in 
holy ordc^i^ the test applied if any claimed 
the privilege or "benefit of clergy/' as it was 
called, was to place in his hand a book, and 
require him to read. If he succeeded, he 
escaped punishment for most of the many of- 
fences known to the law, and several of them 
capital. The mode of doing this is thus de- 
scribed by an old author : 

"The bishop must send to every jail-delivery 
a proper commissary. If the prisoner asks 
his clergy, the judge commonly giveth him a 
psalter, and tumeth to what place he will. 
The prisoner then readeth as well as he can 
(God knows often very slenderly. ) Then he 
asketh the commissary, legit sit cUrieusf 
The commissary must then answer, Ugit or 
non legity 

Now, as the bishop would not attend an 
inferior court, if a man were held for trial, 
even for his life, in one of the courts held by 
the sheriffs or coroners, or other inferior offi- 
cers, he had no chance to get the benefit of 
clergy ; and this, of course, operated most un- 
equally upon the persons charged with offences 
in the kingdom. 

Other evils had grown up, and defects had 
developed themselves in the administration of 
Justice, which the barons sought to obviate 
and correct by means of the charter. Thus 
the court of common pleas, in which most of 
the actions between subjects were heard, was 
thereby made stationary, and practically fixed 
at Westminster. Questions of title to lands 
wore to be tried in the county where the land 
lay, and sheriffs and other inferior officers 
were prohibited from holding courts for the 
trial of considerable crimes. Nor could a 
man's land be taken for his debt due the 
•crown, so long as he had goods which might 
be seized. 

It will be recollected that in the discussions 
preliminary to our Revolution, constant refer- 
ence was made to the Magna Gharta as a 
standard of the civil rights of the colonists ; 
and that one of the great causes of complaint 
was the power asserted by the crown of com- 
pelling a citizen of one of these colonies to 
answer for acts done here before the courts of 
England, so remote from the vicinage of the 
transaction. 

One or two things in the charter may be 
referred to as illustrative of the intercourse 
and society in England at that time. It guards 
towns and freemen from being distrained to 
make bridges or banks " but such as of old 
time '' ; as they had been heavily taxed during 
the previous reigns under the pretence of 
maintaining fortresses, bridges, and the like 
public works. 

No man had a right by the charter to claim 
exclusive control of a river merely because he 
owned the land upon its banks ; and fishing- 
weLi*3.then existing in the Thames, Med way, 
and other rivers in the kingdom, and which 
• effectually interrupted their navigation, were, 



by the charter, to be removed. The significan- 
cy of thesr provisions was in the fact that 
these streams were the principal means of 
transporting commodities to and from market; 
and these weirs, among other things, preTent^ 
ed floats, or, as we should say, rafts, of wood 
from coming down these streams to supply 
the towns on their banks with fuel before the 
days of coal-mines. And yet it was nearly 
two hundred years after this before the weirs 
in the Thames between London Bridge and 
Staines, near Windsor, were wholly removed. 

There is one clause in favor of extending 
protection to foreign merchants coming to 
England, securing to them safe ingress and 
egress, and passage through the kingdom. 
And another provision favorable to trade was 
requiring all measures of quantity and weight 
to be uniform. 

An important, and, under the circumstan- 
ces, a remarkable provision in the charter was 
aimed at the grasping spirit of monopoly and 
aggrandizement of the churoh. In an age of 
violence and the lawless abuse of power, the 
passions of men often led them to a course of 
life for which they felt it necessary to make 
some expiation in order to make their peace 
with the church, and win an entrance into 
heaven at last No readier way offered itself 
than, like a man's giving up his vices after 
his power of indulgence has been lost, to 
leave to the church the fruits of a life of 
rapine and injustice. And in this way the 
monasteries and other church establishments 
were engrossing all the lands in the kingdom. 
As these church lands escaped many if not 
most of the feudal burdens which fell so heavi- 
ly upon the other lands in the kingdom, the 
barons insisted upon an express clause in the 
great charter prohibiting all persons from giv- 
ing their lands to religious houses. This is 
the origin of the laws still in force in England 
against mortmain^ as it is called, or the falling 
of lands into the deiid hands of ecclesiastical 
corporations. 

If, now, we ask what provisions were made in 
this charter for the liberties, safety, or protec- 
tion of the people, we shall find their number 
few, but at the same time most interesting and 
important in their bearing. Some of these are 
rather bv indirection than any explicit decla- 
ration of what they inteiid to secure. Widows 
were relieved ftom the payment of feudal dues, 
like other tenants, in coming into possession 
of their dower lands, and were, moreover, 
permitted to occupy the mansion-houses of 
their husbands for the period of forty days, 
called a widow's " qtiarantinej^^ after the death 
of their husbands, — a principal Which has 
been substantinlly retained ever since, where- 
ever the common law of England prevails. 

There is a single clause only relating direct- 
ly to that oppressed and down-trodden class 
then so numerous in England, called villeins. 
It is connected with a clause limiting the ex- 
tent to which a freeman might be amerced, 
and is in these words: — "And any other's 
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yiUein than ours shall be likewise amerced, 
saving his toainage, if he shall fall in our 
mercy.'* It is the protection of his toainage, 
derived from the Saxon wagna^ or wain^ that 
is significant here, as it was by means of that 
that villeins were able to do the service of 
carrying out manure and other like work upon 
the lord's land, the doing of which was the 
feeble tenure by which he held his land. It 
was, in other words, protecting him from being 
stripped of the means of earning a livelihood ; 
and it is upon this principle that to this day 
the tools of a mechanic are free from attach- 
ment, and the tools of trade and beasts of the 
plough, necessary for cultivating the land, are 
exempt from distress in enforcing the payment 
of taxes. It was in the case of the villein a 
boon, small in amount but of inestimable 
value to him, as it secured to him the means 
of subsistence. But even this favor, small as 
it was, was witheld from the tenants of the 
crown lands. 

In process of time, however, villanage dis- 
appeared in Englaud, by a sort of outgrowing 
of it by the people, so that the ge ieral pro- 
visions bf the charter in favor of the subjiects 
of the crown, came to embrace, in theory at 
least, the entire people of the realm. 

One provision in the charter ^had several of 
the properties of a process of Habeas Corpus; 
by it any one imprisoned upon a capital charge 
might have it inquired into whether the charge 
was made from hate and malice, or upon good 
and sufQcient ground, and this process was to 
be issued without charge to the party apply- 
ing for it 

But the great and significant clause of the 
Charter, upon which its claim to the admira- 
tion and veneration of ^^erj successive age 
rests, is the 29th chapter or section ; it is so 
broad in its terms, and extensive in its appli- 
cation, that it may be justly regarded as em- 
bodying the great principles of civil liberty, 
as well as of personal rights and protection^ 
under a wise and just administration of law, 
which have their foundation in the Englisn 
common law. I follow the words .of Lord 
Coke in the very awkard and inelegant trans- 
lation of this clause. " No freeman shall be 
taken or imprisoned, or be disseised of his 
freehold, or liberties, or free customs, or be 
outlawed or exiled, or any otherwise destroyed, 
nor will we not pass upon him. nor condemn 
him, but by lawful judgment of his peers, or 
by the law of the land." The original closes 
with these noble and often quoted words: 
** NuUi Tendemus^ nuUi neg<ibimti8 aut differ- 
emtu justitiam vel rectum." 

We here have in epitome the elements of 
the free British Constitution, which was more 
fully developed and declared after that long 
struggle with the Tudors and the Stuarts, in 
the Habeas Corpus Act of Charles II., and the 
Bill of Rights of William and Mary, one of 
the crowning acts of the Revolution of 1688. 
We have, in fact, in this clause of the charter 
the germinal principle of a process of Habeas 



Corpus, which is, after all, but the declaration 
of an original principle of the English common 
law; and we have, moreover, what I appre- 
hend is the first public authoritative recogni- 
tion of the right of trial by jury. 

It is singular how little is known of the 
first introduction of trial by jury into the pro- 
ceedings of the English courts. Harrington, 
a writer upon the early English statutes, 
quotes what he regards as very high authority, 
showing that it was unknown to the Saxons, 
and he favors the idea that it was introduced 
into England about the time of Henry 11. — 
(Bar, Stat, 21, 22.) 

Be that as it may, from that day trial by 
jury has been deemed one of the great safe- 
guards of English liberties, and one of the last 
to be surrendered. ' So long as a man's life, 
property and liberty cannot be taken from 
him, in the words of this charter, *^ nisi per 
legale indicium parsium suorum vel per lege 
terrce, he may feel that he is under the 
guardianship and protection of the whole body 
politic, and in the vigilance of the law has the 
surest safeguard which human invention has 
ever devised. 

In the closing language of the chapter which 
I have cited above, we have, in view of the 
history and condition of the times, one of the 
noblest declarations in the history of jurispru- 
dence. Made at a time when justice was 
openly hastened or delayed for money, or 
withheld in obedience to the dictates of royal 
power, and which state of things continued to 
a greater or less degree down to the English 
revolution, it did but anticipate, by centuries, 
that advance of the nation and the race, to 
which they have attained in the progress of 
civilization and refinement The words ^'nulli 
vendemus, nulU negabimus aut differemus 
justitiam vel rectum," were adopted by our 
own Supreme Court as the motto of the seal 
of that court; and the fidelity with which 
they have regarded it, in the exercise of tlieir 
high functions, while impressing it, legibly, 
upon the processes which they issued, can 
hardly fail to make one conscious, as he re- 
flects upon a foct so suggestive, of the undy- 
ing force and dignity of that noble declaration, 
when a thought, thus elicited by the hardy 
and unlettered vassals of a weak and con- 
temptible monarch, of then more than half 
barbarous England, should stand out, as it 
were in relief, in the proceedings of a court of* 
common law jurisdiction of the highest digni- 
ty, administering justice to a million and a 
half of intelligent freemen, speaking the lan- 
guage of England, in a land of whose local 
existence even the wisest men of that day had 
never dreamed, it is but another illustration 
of the undying nature of noble thought, when 
clothed in a language of fitting and becoming: 
dignity. 

The circumstances under which Magna. 
Charta was granted are in many respects wide- 
ly variant from any under which we can con- 
ceive that Americans can be called upon to* 
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act ; but tho lesson taught by an examination 
into the origin and character of this remark- 
able instrument, can never be too carefully 
learned, too well remembered, or too faithfully 
carried out, when it is desired to secure the 
protection of a numerous, but individually 
less power full class, against the tyranny of 
active, influential, and unscrupulous superiors. 
— Law Reporter. 



QUALITIES OF JUDICIAL EXCELLENCE. 

Certainly no country can furninh more illus- 
trious examples of judicial ezoelleaoe than 
Great Britain. The modern names of Lord 
St. Leonards, L>rd Campbell and Sir Alex- 
ander Cockburn have nearly rivaled, in pro- 
found koowlodj^e of English law, and grave 
and impres'iive discutisionof topics presented, 
those of L)rd Eldon and Holt, or the accom- 
plished Mansfield, of a former generation. 
The qualirie-s which make an excellent judge 
in Great Britian are not muoh different, we 
suppose, from those which make our Ameri- 
can judges so generally acceptable to the Bar 
and to the public. Some reflections in a late 
issue of the L indon Times, up(m reviewing 
Mr. FoHs's IIist4.Ty of the Series of Judicial 
Pers'^nnges who have adorned the English 
Bench, are interesting for their novelty, and 
instructive for the soundne:)s of the senti- 
ments expressed. 

In every generation the Judges of England 
have had s >me members of patrician birth, but 
by far the more numerous have risen from the 
middle clii'^seA, and not a few from a humbler 
station. We think ('ur readers will thank us 
for quoting a few passages, tending to show 
the qualities which seem to distinguish Eng- 
lish Judges of eminence, and mark their path 
to illustrious places in the history of jurispru- 
dence. 

Profeiisional eminence — success at the Bar 
of some description — has been the ground for 
judicial promotion in an overwhelming ma- 
jority of instances. A few men have been 
elevated to the Bench by favor, corruption, 
intrigue, or caprice ; and some judicial appoint- 
ments have been made to recompense some- 
what questionable merit. These oases, how- 
ever are quite exceptions ; and, speaking 
;generally, the judicial office has been fairly 
and honorably won by a long career of fjren- 
sic distinction. It is evident that the absence 
•of exclusiveness in the ranks of those whoitre 
to bec'ime our Judges and the principle which 
has regulated their selection are strong proi>fs 
of the dignity and importance which English- 
men during many generations have attributed 
to the administration of justice, and of the 
jealous care they have taken to secure that it 
shall bo pure and efficient. 

Nearly all of the most illustrious of the 
series were men who, with knowledge of law, 
oombined literary and scientific accomplish- 
ments, and were versed in many branches of 



learning; Chief Justice Hale was no mean 
historian ; Chief Justice Vaughan was an 
eminent civilian ; the splendid and fruitful 
intellect of Somers pursued many intellec- 
tual objects ; Lord Mansfield was an exquisite 
scholar and a writer of the very highest merit ; 
and it is not necessary to rciiiod the reader 
of Lord Brougham's many and remarkable at- 
tainments. On the other hand, the few persons 
who have become really distinguished Judges 
with mere professional and technical acquire- 
ments have invariably shown, in different 
ways, the consequences of their inferior edu- 
oatiin. Though a great master of English 
law, Lord Macclesfield was so coarse' and 
illiterate that, in the words of one of his 
cotemporaries, he " remained to the last a 
vulgar attorney." 

The judicial genius of Lord Uardwicke 
would have been more brilliant had it received 
some lustre from the glory of letters, and his 
influence in the House of Lords, and especiaHj 
in the society of the world, was impaired bj 
his plebeian manner. It has been alleged that 
Lord Eldon' s practice of never reitding any- 
thing but law had muoh to do with his verbose 
style and the slovenly uncouthness of his 
judgments, and indeed, it would bo difficult 
to suppose that, had he possessed his brother's 
scholarship, he would have been so completely 
deficient in all that relates to expression and 
method. The same distinction will be found 
to run more or less throughout the entire 
series ; the men of high education and cul- 
ture have usually shown a marked superior- 
ity over those of mere professional attainments. 
This is a truth that should be remembered by 
those who are about to enter the race of the 
Bar; while it is yet time they should take 
care to lay in a store of various learning, and 
to discipline themselves by intellectual train- 
ing, before their engrossing professional work 
shall confine them within its narrow limits. 

Again, this judicial list gives us much in- 
formation as to the kind of qualities which 
have usually raised their possessors to the 
Bench, and suggests thereby some valuable 
inferenceis. Looking over the series of names 
generally, we shall find that practical acute- 
ness and energy have been in the vast major- 
ity of instances the passports to judicial 
promotion and that the thoughtful and phil- 
osophical intellect has been usually distanoed 
in the race, unless, indeed, it has been associ- 
ated with the other conditions requried for 
distinction. The most of our Judges have 
been men completely versed in the business 
of the courts, with a thorough knowledge of 
case law within a limited range of subjects, 
and wonderfully dexterous in points of prac- 
tice ; or they have been eminent advocates at 
the Bar, or otherwise skilled in conducting 
causes. But they have shown for the most 
part little aptitude for jurisprudence, for in- 
ternational law, or even for English law as a 
system ; or, finding these studies in low esteem, 
they have devoted themselves to those parts of 
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their calling which secured them the highest 
adTanta^es, and were the most coDgenial to 
their nature.— iV. Y, Transcript, 



LAW r. EQUITY. 

Stewart v. The Great Western Railway Co, 
and Saunders, 18 W. R. 886. 

The development of a legal system appears 
to be attended with symptoms similar to those 
which accompany the progress of political de- 
velopment The archaic type of government 
is patriarchal, such as we find it in the earliest 
portion of the Old Testament, and the govern- 
ment of all unsettled tribes is still largely 
imbued with this character. Every extant 
record, however, of the rise, progress, and 
fall of nations, testifies that, when a tribe 
first quits its romantic life, and becomes a 
nation, the elements of power become concen- 
trated either in a military aristocracy or a 
successful general : if the former, the policy 
'assumes a feudal, jf the latter, a despotic type. 
And according to the predominance of one or 
other of these forms, which are found in con- 
flict with one another in the early life of every 
nation, is the course thenceforth taken by that 
nation's history. 

Feudalism is the essence of decentralization, 
despotism is the perfection of centralization, 
and as power ever tends to beget favour, it 
follows, of necessary consequence, that to 
whichever of these forces chances or skill 
shall give the predominance, that -one will 
gradually but surely, unless stopped by 
force from without, assume indisputable, and 
at length undisputed, sway; ending in the 
one case, in disintegration, in the other, in 
rigid fixity of rule. 

Take the history of ancient Rome as an 
instance. Whatever may be the truth under- 
lying those mythic records of early kings 
which our unsuspecting boyhood once de- 
voured without suspicion, this much at least 
may be assumed, that the original government 
of the villages, Ac., which afterwards coalesced 
to form the city of Rome, was of the pure 
patriarchal type ; the original senate consisted 
literally of the ^^ fathers of families,*' and the 
original sovereigns were obviously but mili- 
ta^ leaders of the tribes. 

This patriarchal element continued till a late 
period in the Comitia Guriata^ which were at 
first the preponderating power of the state, 
but which gradually gave way under the cen- 
tralizing infiuences to which the peculiar posi- 
tion of the state during the republic lent 
abnormal strength. 

The vast mass of citizens who, not being 
enrolled in the old guilds, had no part in the 
Comitia Curiata, but who, by the gradual 
accretion of wealth and numbers came in 
time to wield the principal power of the state 
as members of the Comitia Centuriata^ for a 
time averted this course ; but when, after the 
aaceess of the Licinian reforms, the whole 



mas» of citizens were admitted to equal civic 
privileges, the position of the city as the mis- 
tress of a large conquered and subject terri- 
tory led naturally to a policy somewhat like 
that of Athens ; a policy of great freedom for 
the citizens inter se^ the most centralized des- 
potism as between the city and her dependant 
states. 

How this centralization grew, by the increase 
of power in the tribes, into military despotism, 
we need not here discuss, that seems to be the 
only condition of political rest; the organiza- 
tion towards which, while it afibrds no hope 
of change in itself, all others seem more or 
less rapidly to gravitate. It is as it were the 
centre of force of the political universe, round 
which all systems of government revolve in 
spiral orbits, which must, after a greater or 
less number of revolutions, according to circum- 
stances, lead at last to absorbtion in the centre. 

May the day be long delayed. 

The progress of law as a system closely 
resembles this. Some ultimate truths or rules 
are accepted at first, and are sufficient for the 
simple transactions of a semi-civilize4 tribe, 
and enforced by the spontaneous action of the 
executive government These may be consi- 
dered as the patriarchal laws. These general 
rules, however, are soon found to be inade- 
quate, even for all the cases which they were 
aesigned to meet, much more for the ever- 
varying circumstances of civilized life, and 
thereupon discretionary, equitable, or Praetor- 
ian courts are originated, in which the judge 
interferes, in accordance, indeed, or presumed 
accordance, with the principles of the common 
law, to "mitigate the rigour," of its rules. 
This is the first great step towards centraliza- 
tion. Henceforward the supreme tribunal of 
the country, that which practically controls 
all the others, be it presided over by Praetor, 
Pro-Consul, Maire de Palais, or Lord High 
Chancellor, becomes a central power, forcing 
into harmony with its dictates all the inde- 
pendent actions of the old common law au- 
thorities. But this tribunal, at first, ipsd 
naturd rei^ an arbitrary " court of con- 
science,'* gradually becomes systematized. 
" That which has been shall bj," and accor- 
dingly precedents, consistently followed, bo- 
come the law of the court, and it gradually 
comes to be supposed co-extensive with all 
possible important questions, and the discre- 
tionary extension of the action of the court 
thereupon ceases. Precedents, however, being 
merely concrete rules, must, in order to be- 
made thoroughly available, be endued with 
an abstract or general form. This is done at. 
first by the action of the judges themselves, 
who, by comparing and classijying the cases, 
cited before them, deduce therefrom certain 
abstract rules or '* principles," which they 
declare to have been the guiding rule in the 
class of precedents adverted to, and then the 
precedents themselves come to be neglected, 
and the rule thus enunciated is accepted as an« 
. o^uitable "maxim." 
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But by and bye a fresh central power steps 
in, which, in every civilized state, is sure to 
absorb all authority into itself— the Legisla- 
ture. Whether the legislative power be 
representative, or feudal, or despotic, or a 
combination of all three, or of any two of 
them, it is equally certain that it will, as the 
nation passes towards complete organization, 
b^ome more and more rapidly the only ac- 
tive power in the commonwealth, so that the 
courts, ceasing to mould old rules, or make 
new ones, become, in time, machines for 
registering statutory decrees. When this 
stage is arrived at, the nation has reached 
legislative despotism ; the legal planet has 
plunged into its centre of force, and a fixity 
of state— may it not prove to be the black- 
ness of darkness — thenceforth remains for it 
Then, and not till then, may judges be heard 
to refuse to do justice because an Act of Par- 
liament is too strong for them ; then, and not 
till then, to implore legislative assistance to 
help them out of diflSculties arising from ano- 
malies in the law. 

With all its drawbacks, however, this state 
has one great advantage. It is pre-eminently 
the age of simplification. The Legislature 
may, and ordinarily does in such case, inter- 
fere unnecessarily and perniciously with the 
action of the settled law, and many " novels," 
not always beneficial, may be expected as the 
result ; but the same authority which issues 
the ** novels," delights in ** pandects," and an 
age of codes and digests naturally succeeds 
the era of legal fictions and Praetorian edicts. 

Thus the legal system, like the body politic, 
becomes in its old age, as in its youth, subject 
to arbitrary rules, admitting neither of varia- 
tion nor evasion. 

(To be continued.) 



PLEADING A CONTRACT. 

In an action founded upon a contract, such 
contract should be stated truly, with all its 
conditions (Adam v. Mayor of N. Y., 4 Duer, 
295) and qualifications (Metzner y,' Bolton^ 
9 Exch. 518 ; Brotrn v. Knill, 2 Brod. & B. 
895) though unintentional defects of state- 
ments are not attended with such serious con- 
sequences as was formerly the case. 

An express contract may be set forth in its 

Erecise words (FairhanJct t. Blocwfield^ 2 
luer, 858 ; Moore v. Plymouth, 8 Barn, k 
A\^. 69; Newhorough v. Schroder, 7 C. B. 
897) or according to its substantial effect 
(Clarie v. Morrell, 1 Man. & Gr., 841.) It 
is not necessary, now, to state a contract 
strictly according to its legal efiect, nor indeed 
is it allowable to plead the legal efiect of an 
agreement, if it is «iot consistent with the 
literal truth (Oaeper v. Adame, 28 Barb., 441.) 
Where a contract contains several distinct 
covenants, it is unnecessary to state more than 
the one upon which the action is brought, and 
such as qualify it (WilliamB ▼. Eealey, 8 



Denio, 868; 8af\ford v. EaUeyx 2 Denio, 
258, 255 ; Scott v. Luher, 2 Wend. 479 ; 
Henry v. Clelandy 14 Johns. 400 ; see Hood 
V. Inman, 4 Johns. Ch. 487 ; Eandford v. 
Palmer, 2 Brod. & B. 369.) 

If a contract has been modified, it must be 
pleaded as modified (Baldwin v. Munn^ 3 
Wend. 899; Langworthy v. Smith, id. 587; 
Freeman v. Adams, 9 Johns. 115 ; Philips v. 
Boee, 8 id. 892) ; and, if a new agreement is 
substituted, that must be pleaded (see Spencer 
V. llaUtead, 1 Denio, 606) and that alone 
(Chefhrough v. New York and Erie Railroad 
Company, sp. t, 26 Barb. 9; 18 IIow. 557.) 
A mere extension of time for performance is 
not, however, a modification essential to be 
pleaded, if constituting no part of the cause of 
action (Crane v. Maynard, 12 Wend. 408.) 

In an action upon a contract implied by law, 
the facts from which the law implies such a 
contract must be alleged (Prentice v. Dyhe, 
6 Duer, 220) though the implied contract 
itself need not and should not be expressly 
pleaded (Farron v. Sherwogd, 17 N. Y. 227; 
Jordan rf? Sken P, R Co, t. Morley, 23 id. 
652.) 

Except in the cases hereafter noted, every 
complaint upon a contract, whether implied 
or express, oral or written, must aver the ex- 
istence of a consideration for the contract 
(Dolcher v. Fry, 87 Barb. 152 ; Spenr v. 
Downing, 12 Abb. 437 ; 22 How. 30 ; 84 Barb. 
622 ; Bailey v Freeman, 4 Johns. 280 ; Bur- 
net V. Bieeo, id. 285 ; to same effect Seaman 
v. Seaman, 12 Wend. 881 ; Parler v. Crane, 
6 id. 647 ; and see Prindle v. Caru there, 16 
N. Y. 480. ) A nd the consideration, as pleaded, 
must be sufficient to sustain the contract 
(Pour, Sadgbeer, 21 Wend. 166.) 

Where the nature of the contract alleged is 
such as to raise a presumption of a considera- 
tion, none need be averred. Thus, no consid- 
eration need be stated in pleading a contract 
under seal {Bush v. Stevene, 24 Wend. 256) 
or a negotiable bill or note (Tibhetts v. Blood, 
21 Barb. 660 ; see Bank of Troy v. Topping, 
9 Wend. 277 ; Goshen Turnpike Co.y. Eurtin, 
9 Johns. 217; Ealch v. Trayee, 11 Ad. & EL 
708 ; Combe v. Ingram, 4 Dowl. k Ryl. 214.] 

The consideration should of course be stated 
with substantial truth, but the strict rules of 
the Common Law, which required the whole 
consideration to be stated, and to be proved 
as laid, without regard to the importance of 
the omission or variance, are not applicable 
under the Code. 

If the action is brought upon a written con- 
tract, signed by the defendant, containing an 
acknowledgment of consideration, and a copy 
thereof is set out in the complaiht, that is a 
sufficient averment or consideration (Prindle 
y. Caruthers, 16 N. Y. 425.) 

An executed consideration — that is, one 
which had been rendered before the promise 
sued upon was made — must be alleged to have 
been rendered at the defendant's request 
(Spear y. Downing, 85 Barb. 622 ; 12 Abb. 
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4S7; 22 How. 80; Parker v. Crane, 6 Wend. 
647; Chaffee v. Thomas, 7 ^ow. 868; Com- 
stock V. Smit\ 7 Johns, 87; Lwin^ston v.. 
Sogers, 1 Cal 683) unless it is made apparent 
that such consideration was not given nor 
accepted as a mere gratuity, in which case the 
averment of request may be omitted (note to 
JFisher v. Pyne, 1 Man. k Gr. 266 ; see Victors 
▼. Davis, 12 Mees. & W. 760 ; Doty v. Wilson, 
14 Johns. 878 ; Hicks ▼. Burhaw, 10 id. 248.) 
Thus, in an action for goods "sold" (Acome 
Y. American Mineral Co., sp. t, 11 How, 24) 
or money "lent" (Victors v. Dams, 12 Mees. 
& W. 760) it is not necessary to allege that 
the sale or loan was made at the defendant's 
request And a subsequent adoption or rati- 
fication of an act done in the expectation of 
reimbursement is equivalent to a previous 
request (Doty v. Wilson, 14 Johns, 378.) 

When the only consideration alleged for a 
promise on the part of the defendant is a 
promise by the plaintiff^ it must appear that 
they were made simultaneously (Livingston 
Y. Mogers, 1 Cai. 688 ; see Keep y. Goodrich^ 
12 Johns. 897.)— iV. Y. Transcript, 



UPPER CANADA REPORTS. 

QUEEN'S BENCH. 
{Snorted by 0. Roumoii, Kaq., Q.O., Beporiar to tht Qmrt.) 

Ball ▼. Spbuno. 

Apptal from etmntjf courts VtrdiU miertd on fhHtitm, with- 
out leave raenwi— /Vadioe. 

A rule nisi to «nter a Terdict far th» plainUfli; or for a now 
trial, wa^i made abaoluta in thB couotj court in the flnt 
alteruaUire, although dafcadaot had not asMDtad to maj 
laaye belnis ro wTad to m ..yo. On appeal, thU oourt direct- 
ed the rule abeolate to be dlnchHrg^, leaving It to the 
court below to di«poae of the appUcatioo for new trial, the 
other alternaUye of the rule nin. 

[a B^ B. T., 1865] 

Appeal from the County Court of Huron and 
Bruce. 

This was an action for conTertiog goods, and on 
the common counts. 

At the trial in oourt below the Jury found a 
▼erdict for defendant, but they were requested 
to assess the damages sustained by the plaintifif 
in case he Hhould be entitled to succeed, and they 
settled this amount at $30. 

Leave was resenred to the plaintiff to moTe to 
enter a verdict in his favor for this sum, the 
defendant not assenting to the reserTation, al- 
though the learned judge was at the time under 
the impression that it was not objected to ; and 
a rule nin obtained in pursuance of such leave, 
or for a new trial, was made absolute to enter 
the Terdict accordingly. 

Tho defendant thereupon appealed. 
0* Connor, for the appellant 
8. Richards, Q. C., contra. 

D^PiR, C. J., delivered the judgment of the 
court 

The amending act, 27 Vic. , ch. 14, see 2, 
aeems to extend to the question brought before 
tta, as the rule on which the judge has giTen bis 



decision was upon leave reserved to move to 
enter a verdict for the plaintiff. Otherwise there 
would apparently be no appeal, under Consol. 
Stats. U C, ch, 16, sec. 67. • 

There could be no dnubt that the learned judge 
had no authority to reserve any such leave to the 
plaintiff without consent of the defendant, which 
consent, it now appears, was not given. The rule 
absolute to enter a verdict for the plaintiff, in lieu 
of that given for thedefen'iant by the jury, cannot 
be upheld, and we mu»t onler and direct that 
such rule absolute be discharged, without costs, 
however, under the circumctances. 

The rule nisi^ however, contained two alterna- 
tives ; one to enter a ver>iict for the plaintiff, the 
other for a new trial This latter alternative has 
not been decided upon, nor indeed could it, for 
the former part being granted rendered it im- 
possible to grant the latter. As in our judg- 
ment the decision given must be annulled, the 
question presented by the latter alternative ne- 
cessarily arises, or the verdict for the defendant 
must stand. No decision has been given upon 
this in the court below, and the reversal of the 
decision given has not proceeded upon the met its, 
which we declined to hear,- as there was a clear 
want of authority. We cannot therefore decide 
on appeal when the court below has not decided 
anything as to the question of new trial, and we 
must leave the case to the jurisdiction of the 
County Court judge, subject to the decision above 
given, in order that the latter alternative of the 
rule may be disposed of by him. 

Appeal allowed. 



Taylor v. Rosi it al. 

Nonmil-^Right to move a^iinti—Piradiet, 
Aetloo upon a promiMory note. PiMk. fhtud ind want of 
coDBidtratlon. At the rud of the charge, in which the 
jndire had expremed an opinion that there wa« nome evi- 
d«aoe to nupport the pint, the pUlDtUTa oounMl dtwirnl 
him to eharice In a particular way, and upon his deelioioK 
to do eo tnok a nootinlt. fir/d, (afllrmlng tht* JudRm^n of 
the County Oonrt,) that having thus elected to be nonsuit- 
ed, theplantur could not move against it. 

[0. B., E. T., 1865.] 

Appeal from the County Court of the County 
of Wellington. 

The action was brought by the plaintiff as in- 
dorsee of a promissory note made by the defen- 
dants. 

The declaration oontained only one count on 
the note, to which there was only one plea — that 
the defendants were induced to sign the note 
through fraud, &c., on the part of the payee, 
and without consideration, and thst the plaintiff 
recefved the note with knowledge of the premises, 
and without consideration. 

At the trial the defendants called witnesses to 
support their plea. The case closed without any 
objection ; but at the end of the learned judge's 
charge to the jury, in which he had expressed 
his opinion that there was evidence to go to them 
in proof of the defendant's plea, the plaintiff's 
counsel desired the learned judge to charge in a 
particular way, and upon his declining to do so 
took a nonsuit. 

In the following term the plaintiff obtained a 
rule nisi to set aside the nonsuit and for a new 
trial. Thefr't ground stated in the rule was, 
that the plaintiff oonsented to be nonsuited oat 
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of deference to the opinion of the judge. The 
other ground referred to 'the want of proof to 
support the defendants* plea. 

Upon the argument of the role it was objected 
that the plaintiff having Tolnntarily elected to 
take the nonsnit, he wae not in a position to have 
it set aside. The learned judge sustained the 
objeotion, and upon that ground refused to set 
aside the nonsuit, and discharged the rule ntst. 
Against that decision this appeal was brought. 

Robert A, HarrUon, for the appellant. 

S. Richards, Q. C., cootra, ciced Stuart ▼* 
HuUen, 1 U. C. Q. B. 451 ; McGrath ▼. Cox, 8 U. 
C. Q B. 882 ; Vacher ▼. Cocki, 1 B. & Ad. 146 ; 
Simpton T. Claytort, 2 Bing. N. C. 467 ; Wood ▼. 
Bou^dm, 28 U. C. Q. B. 466. 

MoBBisoN, J. — upon the trial of the cause no 
motion was made for a nonsuit, nor did the 
learned judge suggest or direct a nonsnit or a 
▼erdict for defendants. The rule nut was not. 
moved for on the ground of misdirection, or the 
reception of improper CTidence, or the rejection 
of evidence. 

The case of Simpson y. Clayton, 2 Bing. N. 
C. 470, is very like this case. There Park, 
J„ in charging the jury, intimated a strong 
opinion on the evidence unfavorable to the plain- 
tiff, and the plaintiff's counsel interposing with* 
out effect to obtain a direction in his favour, 
elected to be nonsuited. The nonsuit was moved 
against, and it was contended that it was a case 
of respectful acquiescence in the opinion of the 
judge, and not a case of election. Tindal, G. J., 
in discharging the rule says ** The general rule 
is, that when in the progress of a trial the coun- 
sel tor the plaintiff withdraws the question of 
fact from the consideratiob of the jury, and 
submits to a nonsuit, he cannot afterwards move 
to set aside a result of the cause which has been 
occasioDed by his own act. *' * One excep- 
tion is, that if the learned judge who presides 
expresses a strong opinion that there should be 
a nonsuit, or gives a jury a wrong direction, and 
the counsel for the plaintiff yields for the time 
in deference to the judge, the Court will after- 
wards deal out to the plaintiff the same measure 
of justice as if the cause had gone on to an un- 
interrupted conclusion. That was the case of 
Alexander v. Baker, 2 Or. k J. 183. ■' So 
far is that from being the case here, upon either 
of the particulars to which I have referred, that 
the learned judge never directed a nonsuit, bat 
was proceeding in his summing up when the coun- 
sel for the plaintiff, after one interruption, des- 
ired to be nonsuited rather than allow the case to 
go to the jury. That course therefore was the 
voluntary election of the plaintiff's counsel. I 
have heird of no wrong direction, nor of any evi- 
dence having been improperly rejected, but only 
that the learned judge from time to time ex- 
pressed an opinion on the evidence, as he was 
bound to do." 

1 al80 refer to Atttlin y. Evaru, 2 M. & Q. 
480. Wilkinton v. Whalley, 6 M. & G. 690, and 
to Miigraih v. Cox, 3 U. C. Q. B. 882, whejre Sir 
Jamn Maeavlay reviews all the oates. In 
WUkimon v. WhalUy it was conceded thnt where 
a plaintiff elected to be nonsuited in consequence 
of misdirection as to the weight and effect of the 
• vidence, he oould not move to set aside the non- 



suit ; but it was submitted that a plaintiff might 
do so where the misdirection was as to the law. 
And CretuwtU, J.; in his judgment said, "I 
wish to add one word as to setting aside nonaaita. 
The doctrine has perhaps been carried a little 
too far. I do not accede to the rule, in its broad 
terms, that whenever a judge misdirects the 
jury upon a point of law, and the plaintiff there- 
upon eUctM to be nonsuited, he can afterwarde 
move to set aside the nonsuit."— See also Baron 
Wood's judgment in Ward y. Maton, Priee, 
291. 

Upon the strength of these authorities, I am 
of opinion that the judgment of the court below 
upon this point was correct, and that the appeal 
should not be allowed. 

Upon the other points raised in the court below, 
and referred to in the argument, it is unnecessary 
to express any opinion. The question arising 
upon the construction and effect of the 26 Vie., 
ch. 46, is one of great imporunce, and by no 
means free from doubt. I am authorised to say 
that my brother Uagarty, who heard the argu- 
ment, concurs in this judgment 

Dbapbb, G. J., concurred. 

Appeal dismissed with costs. 



Gamblb y. Tbb Gbbat Wbstebb Railway 
Company. 

Bttilwajf^lAabOUy far Iom <(/' Uiggag^ 

PUlntUr, tTftTeUlng on a flr*t-r]M8 paaen^tr tick«t on dcAn 
dant'» rmllwAjr, from Ghmtham to Tontnto, had a tniTelUBf 
bag, which ha took with him into th« ear. not havlaf 
olfered it to be chocked, nor having been aaked to do lo^ 
or to give it in charge to any of d«fifndant«' eerTanta. At 
the London atation, where the train stopped for re(h«h- 
ments, he left It on hia eeat in the oar, iu order to retain 
the place, and on his return from the refreahment room It 
was gone. * 

Hfid, that defendants were liable for the loss. 

Jforruon, J., dlneented, on the ground that, under the sya- 
tem of checking lufo^age ada>pted In this country, defeD> 
dants' liability should be confined to articles checked. 

Ftr Draper, C. J.— That system nhould be considered aM an 
additional pr»«antlon adopted by the dfffndaots for their 
own teourtty, not as aflbeting their liabillfy. 

[Q. B , B. T., 3866.} 

This was a case stated for the opinion of the 
court, under the G. L. P. A., as follows: — 

The defendants are common carriers, for the 
caniage of passengers, luggage and goods. 

In the month of October last the plaintiff was 
a passenger on the railway of the defendants, 
having purchased at their station, in the town of 
Chatham, a first-class passenger ticket, which 
entitled him snd his luggage to be carried (Vom 
Chatham to Toronto, but the defendants not 
thereby assuming a higher responsibility in res- 
pect of such luggage than attaches to carriers of 
passengers having Inggnge with them — meaning 
to distinguifih such responsibility, if it exists in 
law, from the responsibility of common carriers 
for goods. 

The plaintiff had with him, amongst other 
luggage, an enamelled travelling bag. containing 
the usual articles of a dressing-case, wearing 
apparel, and other effecte of the plaintiff, of the 
value of twenty pounds. 

All these articles of luggage were taken by the 
plaintiff into the passenger car in which he took 
a seat for the journey he was about to make. 
He did not offer the travelling bag to the porters 
of the defendants to be checked. No servant of 
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the defeDdanU preeented himself to take charge 
of the same, nor was anjr notioe giTen that defen- 
dants rf quired the same to be ch«oked. 

At the London station of the defendants the 
train stopped for a short time to enable pas- 
sengers to obtain refreshments, and the plaintiff, 
as is usual with passengers, in order to retain 
their seats, plaeed the trayelling bag in the seat 
where he had been sitting, and went out to the 
refreshment room. Upon the plaintiff returning 
shortly afterwards to his seat in the oar, the 
traTelling bag, but no other portion of the plain- 
tiff's luggage, was missing, and has not since 
been foand. although the plaintiff forthwith 
reported the loss to the oonduotor of the train, 
and also to the station master at the London 
station. 

The question for the opinion of the court is 
whether, under the facts above stated, the defen- 
dants are liable for the loss of the traTclling bag. 
If the court be of opinion that the defendants 
are liable, then judgment to be entered for the 
plaintiff for twenty pounds and costs of suit. 

But if the court shall be of opinion that the 
defendants are not liable, then judgment of non- | 
suit to be entered against the plaintiff, with costs 
of suit. 

G. D'Arey Boulton for the plaintiff, cited 
Richards t. 7%« London^ Brighton^ and South 
Coast Railway Co., 7 C. B 8B9; Butcher v. Ths 
London and South Western Railway Company, 16 
G. B 13 ; The Oreit Northern Riilway Company 
Y. Shepherd, 8 Ex. 80 ; Shaw ▼. The Grand Trunk 
Railway Company, 7 U.C CP. 498. (Haqartt, J., 
referred to Stewart v. London and North Western 
RaUway Co , 10 L. T. Rep. N 8 302.) 

Irving, Q. C., contra, cited Powell on Carriers, 
2d Edn. 42, 66; Chitty and Temple on Carriers, 
286, 289 ; Towers ▼. The Utica and Schenectady 
R. W. Co., 7 Hill 47; Great Western R. W, ▼. 
Goodman, 12 C. B. 818. 

Bbapkr, C. J., read the following judgment, 
prepared by Haqartt, J. — The case states that 
defendauts are common carriers of passengers, 
luggage and goods, and plaintiff purchased a 
ticket which entitled him to be carried with his 
luggage from Chatham to Toronto, but tbedefen- 
dants (as the case states) did not thereby assume 
a higher responsibility in respect of such lug- 
gage than attaches to carriers of passengers 
having luggage with them — meaning to distin- 
guish such responsibility, if it exist in law, from 
the responsibility of common carriers of goods. 
The plaintiff had with him a traTclling bag, 
containing ordinary articles for a traveller's per- 
sonal uee, and placed it on the seat beside him, 
not offering it to be checked, nor being asked to 
have it checked as baggage, nor any notice that 
it should be checked being given to him. He 
left the carriage for a few mioutes at a refresh- 
ment station, and on his return to his seat the 
bag was missing, and ha(« not sinoe been found. 
The case is stated without pleadings, and no 
question is raised as to their being any thing un- 
usual or against the defendants' rales or prac- 
tice in the plaintiff or any other passenger plac- 
ing an article like a travelling bag beside him in 
the carriage. He was entitled under the con- 
tract of carriage to be carried from Chatham to 
Toronto by defendants, with hit luggage, of which 
the bag was a part 



It is not easy to understand how, on such a 
state of facts, the defendants, as carriers, are 
not responsible for the safe carriage of this pas- 
senger's loggage. There is no suggestion of any 
personal negleot or violation of any known rule 
or course of dealing on the plaintiff's part. He 
was received by defendants in their train in the 
ordinary way. His bag is placed near him, as 
far as we are told, not in any improper or unus- 
ual place. During the transit he leaves the 
train, with other passengers, for refreshments, 
in a manner permitted or at least not objected 
to by defendants, and on returning to hi.** seat 
his bag is missing. We cannot see how defen- 
dants can escape liability. 

In Richards v. The London, Brighton, and 
South Coast Railway Co., 7 C. B. 839. the 
plaintiff came to the train in a cab, and the 
driver, without any commnnicaiton with defeu' 
dants' servants, placed her dressing-case under 
her seat in the carriage ; her other luggage was 
taken and weighed by the defendants' porters. 
On arrival the porters carried her luggage, con- 
sisting of many articles, from the carriage to a 
coach, telling her servant that they would see to 
her things. On reaching her residence it was, 
for the first time, discovered that the dressing- 
case was lost. The def«ndants insisted that this 
article had never come into their custody. The 
jury found that they had received it to be carried. 
The court held the defendants liable Wilde, 
G. J., (a judge peculiarity well versed in all 
such common law questions) adds ** The fact of 
the dressing-case being placed under the seat of 
the carriage, and so under the more immediate 
control and inspection of the passenger, in my 
opinion, makes no difference." Creswell, J., 
says, ** There was abundant evidence to shew 
that the dressing-case in question came into 
defendants' custody under such oircumatanoes as 
to make them responsible for its safe conveyance 
and delivery." Williams, J., says, " It was in 
their custody as common carriers at the time of 
the loss." 

Much of the contention of defendants was 
that the transit was at an end before the loss, 
and that, as the dressing-case was lost between 
the train and the hackney coach to which the 
plaintiff's luggage was carried, they were not 
responsible. 

In Stewart y. The London and North Western 
Railway Co., 10 L. T. Rep. N. 8. 802, this last 
case is spoken of by Bramwell, B., who says, '• I 
was counsel in that case, and certainly thought 
it a hard one upon the company ; but, assuming 
that case to be law, it is not this ease." It was 
contended that defendants, as to passenger's bag- 
gage, bad all the responsibilities of common car- 
riers of goods, and Story's opinion to that effect 
is cited— Story on Bailments' sec. 499. Pollock, 
C. B., says, " By the case of Richards v. The 
London and Brighton RaUway, I am not oonvino- 
ed to the contrary ; and notwithstanding the 
eminence of Story as an authority, and his learn- 
ing and ability, I do not think the luggage of 
passengers by railway is to be treated as goods 
which are usually and ordinarily sent as 
• goods ' " 

It must be noted that this latter case was one 
in which it was proved that the plaintiff took a 
ticket at a reluoed rate by an exoorsion train. 
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0D6 term of the oontrftot being that hk loggtge 
WM At bis own risk. 

In Shepherd t. Oreai Northern Railway Com' 
pany^ 8 Ex. 80, the pUintiff pot %. carpet bag 
beside him under the seat, containing a large 
quantity of merobandise. The court held that 
defendants were bound to carry the plaintiff and 
bis luggage, and that be could not recorer for 
the loss of merchandise. For a few things in 
the bsg, shewn to be " loggsge,*' he was allowed 
to recover. ** The defendants," (says Parke, 
B.,) *' only agreed for the stipulate*! fare to carry 
passengers and CTcry thing which constituted 
personal loggage." 

In Butehar t. The London mnd South Weetem 
Railway Co , 16 C. B. 18, the plaintiff took 
his carpet bsg into the carriage and placed it on 
the seat by him. Besides wearing appearel it 
containing £400. On arrival be alighted with it 
in bis hand. A servant of defendants took it from 
him. and goided him to a cab inside defendants' 
station, and placed the bag on the foot*board. 
Plaintiff returned to the train for his wif6. When 
he came back the cab and bag had disappesred. 
Defendants contended that they had never receiv- 
ed the bag to be carried, besides contesting their 
liability for its loss at the terminus. The court 
held defendants liable. Cieeswell, J., says, 
•• There was primH facie evidence of the delivery 
of the bag to the company to be carried." The 
whole contest was as to the loss at the terminus. 

In CahUlY. The Lonaon and North WettemRail' 
way Co., 4 L. T. Rep., N. 8. 246, the defen- 
dants were held not responsible for the loss of 
merchandise delivered to them by a passenger 
as bis personal luggage. Erie, C. J , says, 
** The contract by a passenger taking a ticket to 
be carried with his luggage, is a enntrsct creat- 
ing a duty in the railway company to carry safely 
that which be passes to them as personal loggage, 
but not that which is in reality not personal log- 
gage, not ordinary luggage, but merchandise. 
Willes, J., says, *' The fair conclusion is — and 
that appears to have been the view laid down by 
8tory, J. ; I believe also entertained by Lord 
Wensleydale; it appears to me to be rather a 
conclusion of fact than of law ; that a ticket to 
taken gives the passenger a right to have him- 
self and his ordinary personal luggage carried 
for the payment which he makes." 

The Belfaat ^e. Raituay Co. v. Keys, 4 L. T. 
Rep., N. 8. 841, in the House of Lords, turned 
on the same difficulty. The plaintiff, as Lord 
West bury says, * intended to carry as personal 
baggage that which he was bound in ordinary 
fairness to have stated and paid for as merchan- 
dise." The company admitted that under his 
ticket he and his personal luggage was to be car< 
ried by them. Lord Wensleydale says "The origi- 
nal contract certainly was that the plaintiff was 
not to pay anything for his loggage, but he was 
bound to pay for merchandise," Ac, &c. Shaw 
V The Grand Trunk RaUway Co., 7 U.G. C.P. 498, 
turns on the same distinction between luggage 
and merchandise, and follows the Oreat Northern 
Railway v. Shepherd, already referred to, snd 
emphatically recognises the liability to take care 
of passengers' luggage, quoting with approval 
Angell on Carriers, sec. 116:— ** An aggreement 
to carry ordinary baggage may well be implied 
from the ordinary coarse of business," Ac. 



The ease before us is free from any of the 
difficulties presented in some of those cited. I 
enteruin no doubt of liability tor the loss of tha 
plaintiff's personal luggage, under the circum- 
stances stated in the case. If defendants ordiD- 
arily permit passengers to take articlee of log- 
gage into the carriage with them, making no 
objection, and not requiring them to surrender 
it into their servants' special charge, it is not 
easy to see why they should not be responsible. 

Drapib, C. J.— The judgment which I have 
just read was prepared by my brother Hagarty 
under the impression that it would express the 
unanimous opinion of the court I concur in 
the conclusion at which he has arrived, bnt my 
brother Morrison, I believe, dissents, for reasona 
which he will give and I desire, therefore, to 
add a few words. 

The law of common carriers, either by railway 
or otherwise, I take to be the same here as in 
England, and therefore, if it be determined there 
in any particular case that a contract is implied, 
the same contract will arise here, unless some 
special condition has been introduced by the com- 
pany for their own protection. In this case there 
is a reference to the system of checking, which 
prevails here with regard to luggage carried on 
railways, but not in England. I have conUdered 
whether the existence of this practice should 
make any difference, and my conclusion is that 
it must be regarded as introduced by the com- 
pany for their own benefit, not for that of pas- 
sengers. If the law be the same in both coun- 
tries, and makes the company liable for passen- 
gers' luggage, as I take it to do, then I do not 
see how the responsibility can be altered by any 
difference in i he system which they may choose 
to adopt for the care and management of it. In 
England the luggage is often carried on the tops 
of the viirioos cars, and in no way identified with 
its owner but by marking upon it the destination. 
Here there is usually a baggage-car on which 
the company require nil baggage to be placed 
which is not carried by hand; and in addition to 
that there is a system of checks, one check being 
sttached to the luggage, and another, with a 
corre!>pondiog number upon it, given to the own- 
er, whicb must be produced on claiming the 
property. These, I think, are to be considered 
only as additional precautions taken by the com- 
pany, beyond what is customary in England, in 
order to prevent the luggage from being given up 
to the wrong person. They would be liable for 
a loss, in case no such means bad been taken, 
and if, notwithstanding, a loss occurs, I do not 
think their liability is changed, in the absence of 
express notice on their part that they will be 
responsible only for articles checked. 

This being so, I think the case cited by my 
brother Hagarty, from 7 C. B. 839, is conclusive, 
and it is as strong a case in its circumstances as 
could well be conceived. There it did not appear 
that any of the company's servants had the least 
notice of any such thing as was lost being on the 
train, and the loss was not observed until the 
plaintiff had entered a hack, another mode of 
conveyance, and driven two or three miles from 
the station. The company were held liable ; and 
though Baron Bramwell, in Stewart v. London 
and N W, Railway, remarked that it was a hard 
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ease upon the defendaDts, I am not aware that 
the decisions has e?er been impnoged. 

MoBBisox, J.— I regret that I am nnable to 
eoncar in the jadgments jnst given. The sys- 
tern of checking Inggnge, and the appropriation 
of a particular oar for it, the construction of the 
passenger carriages and the passing to and fro 
of passengers in them at their pleasure, so 
entirely differs from the system and customs pre- 
Tailing in England, that I oannot avoid keeping 
those differences in view in applying the law and 
principles laid down in the English cases. Here 
the passenger frequently takes into the carriage 
with him portions of his luggage, for his personal 
use and conTcnience during the Journey, retain- 
ing it entirely under his own control, and remo?- 
ing it from time to time from one ear or seat to 
another. As to the system of checking, which 
is a custom practised upon all our railways, I 
think it is but a fair construction to put upon it, 
to consider it as a notice to passengers that all 
articles of luggage which they do not desire or 
prefer to keep under their own personal care and 
at their own risk must be checked or handed to 
the Company's officers. 

In all the cases relied on by the plaintiff, it is 
important to note that the losses complained of 
were in some degree caused by the neglect or 
misconduct, or through the interference of the 
Company's serraots. they having either taken 
charge of or dealt with the missing articles in 
one way or another ; and although the principlee 
laid down in thof>e cases are apparently broad 
enough to create liability without such interfer- 
ence, yet the material parts of those decisions 
rest to a great extent upon the conduct of the 
Company's officers or servants ; and from what 
was said by Wilde, C. J., in Richardt y. London 
and South Coast Railway Company^ 7 C. B. 869, 
the question of liability depends upon the par- 
ticular circumstances, for when referring to the 
circumstances under which the plaintiff's dress- 
ing case was put into the carriage, he says: ** No 
doubt this might have been done under such cir- 
cumstances as would discharge the carriers, or, 
more properly speaking, under such circum- 
stances as never to cast upon them the responsi- 
bility of carriers. But that would depend upon 
the evidence." 

Now it appears to me upon the facts and cir- 
cumstances here admitted, and the conclusion to 
be deduced from them, that the defendants were 
discharged from responsibility as to the plaintiff's 
bag. I cannot arrive at any other conclusion 
than that the bag was under the personal care 
and charge of the plaintiff, and virtually with- 
drawn by him from the care and control of the 
defendants, a view which is supported by the 
act of the plaintiff at London, using the bng for 
the purpo.«e of retaining his place in the carriage, 
by placing it on the seat when going out for re- 
freshments. I am therefore of opinion that a 
nonsuit should be entered. 

Judgment for plaintiff, Morrison, J. dissent- 
ing (a). 

(a) At the oonelasion of t)ili Jndgment ANi/ton. ibr the 
plaiotlir. meuiloiMd that In practice the SaHwaj Ooni|>anlaa 
daelioa to cbaek maUar artielM like ttie bag in qiwatiOD, for 
fear of Ii^Jnry to tham tn the baCTag»«ar; and that theee 
dafendanti had in fiict refuted to check thl« bag when aakad- 
to do BO by the plaintiff on a prevloiu occanon. 
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Dunn v. Dunn. 

BUM <^ ofieial tuuignm to attach judgment an ground t^ 
vrrf^ariLy—htiDU^ for yrompl appHoatiim^Awimd- 
wunt qflriJUna irr^pUarUy withmU on$U—Ihfmct on the 
meriU-'AUaddng judgmmt on grotmd qf fraud. 

Where final Jadgmeot in delhaU of an appearance to 
a upedally Indoned writ was entared on 23rd January, 
and execution lasued on 80th of same month, and a 
writ of attachment under the Baokruptcr Act ksned 
on 8rd Febmary, an application on 28ih March, at the 
Inetanee of the offlcial aaaignee, to let aiiide the Judgment 
as irregular for a defect In the aAdavlt of aerrloe, was held 
to be too late. 

Where an Imgularitj waa at a trifling character, inch bb 
the omiielon to fllKn the date of the entry of Judgment, 
an amendment waa allowed without costs. 

Leare to the oflldal aaslgnee to defend on the merits, which 
if granted would have had the effect of destroying plain- 
tiff's priority aa against the attaching creditors, was 
refused, and the official assignee left to his.r«>medy if any, 
in term, as against the Judgment on the ground of fraud. 
[Chambers, April 10, ISeS.J 

Defendant's official assignee, on 28th March 
last, obtained a summons calling on the plaintiff 
to shew cause why the judgment entered in this 
canse on the twentj-third day of January last 
should not be set aside, and the writ of execu- 
tion issued thereon, and all prooeedings had on 
them, or either of them, for irregularity, on the 
ground that the affidavit of service of the writ of 
summons did not sufficiently state the date on 
which the said writ of summons was served; 
and also that the date of entering of the said 
judgment was not stated in the said judgment ; 
and on grounds disclosed in affidavits filed ; and 
also to shew cause why the said judgment should 
not beset aside for the benefit of William Thomas 
Mason, the official assignee of the defendant ; or 
the said William Thomas Mason, as such official 
assignee, be let in to defend the actfoo on the 
ground that defendant had and there was a good 
defence to the action upon the merits and upon 
the grounds disclosed in affidavits and papers 
filed. And why any monies made by the sheriff 
under the writ of execution should not be paid 
over to the official assignee, on grounds disclosed 
in affidavits and papers filed. 

The writ of summons was issued on 11th Janu- 
ary ; the affidavit of service was sworn on the 
same day, and deponent swore that he endorsed 
on the writ on 11 th January, within three days 
after the service, the day of the week and month 
of such service. The endorsement was, '* Served 
on Monday the 11th day of January, 1865." 
The affidavit omitted to stats the day of service. 
Final judgment was entered on the 28rd Janu- 
ary, end execution on the 80th January. 

The writ of attachment was issued against 
defendant on 8rd February, before the goods 
were sold. 

T. H. Inee for plaintiff. 

O'Connor for official assignee. 

The following cases were cited during the 
argument: Warrington v. Leakey 22 L. J Ex. 
268 ; Oould v. WhUehead, 8 Scott, 841 ; Cash ▼. 
WelU, 1 B. k Ad. 876. 

Richards, C. J. — ^I think the application to 
set aside the summons too late (even if the affi- 
davit under any circumstances were defective, 
of which I have strong doubto, supposing the 
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rights of the official sMignees hftve aocrued from 
8rd February. 

As to the entrj of judgment wftnting the date, 
I suppose it is irregular, and that the official 
asssignee has an interest in having the proper 
date of the juiigroent placed on it. But as the 
amendment is of such a trifling character the 
plaintiff may amend without costs. 

As to letting in *ht official assignee in the 
name of the defendant to defend on the writs, if 
the judgment be set aside then the plaintiff will 
I apprehend loite his priority for the attachment 
issued before the ssle uf the goods; and as they 
are bound by plaintiff's execution, he would in 
the event of his judgment being sustained, have 
a right to the proceeds of the sale of the goods. 

I do not see my way clear, in the present state 
of the case, to open the matter and let the offi- 
cial assignee in to defend, as he seeks to do, 
and, as at present advised, must discharge that 
portion of (he summons. If he can attack the 
judgment as fraudulent, on making out a clear 
case, the court in term may set it aside, or if 
they have doubts may order an issue to inform 
their conscience before setting it aside, which as 
a judge in Chambers I cannot do. 

Looking at the final result of the application, 
the plaintiff if he desire it may have an order to 
amend the roll by inserting the proper diy of 
entering the judgment in it in the regular way; 
otherwise the dtrfendant may amend the roll and 
tax the costs of puch amendment against the 
plaintiff. 

If the plaintiff elects to amend the rolls be 
will get the order without costs, and no Costs 
will be allowed to either party. 

On the order going to amend the roll to plain- 
tiff, the residue of the application will be dis- 
charged, as I have said, without costs to either 
party. 

This decision is without prejudice to the offi- 
cial assignee to set aside the judgment as frau- 
dulent, if advised to do so in term. 

Order accordingly. 



In ri Briqht. 



Cbnadian Fbreign Emiiatwumt Aet^ 38 FSix, cap. 2. 9ee. I— 
Sn^ffleieney nf yaarrant <{/ coMmitoMiit— jSbitaiMiil i^ ^ffgnet 
'—Aefjudtcation—Obat, . 

Held 1. That a commitment UDdar Stat 38 Yic, cap. 2, reo 
1, atatlng the offence as Ibllows, ** for that he on Ac, at 
•e., dtd attempt to procnre A. B to aerre In a warlike or 
mlliury op*Tation in the ierttoeofthe OoTemment of the 
United Statei of America,** omitting the worda *'aM an 
o^^leer, midier^ tailor, dfe.** waa bad. 

BM 3. That a Jndffment fbr too HtUe la aa bad aa a Jad«^ 
ment for too much, and ao a ooodemoatlon to paj $100 and 
costa. when the atatote creating the offence Impoaea a 
penaltv of $300 and conta, la bad. 

BOd 8. That a commitment, on a Judgment Ibr a penalty 
and eoNta, not atatlnic in the body of the commitment or a 
recital In It, the amount of ooata, la bad. 

Qiun%t la the Jarladietlon of the olllean named in 28 Tic, 
eap. 2, a general or local one 1 

[Obamben, April 21, 1886.] 

This case came before the presiding judge in 
Chambers, on a return to a writ of habens corpui. 
The prisoner's presence having been dispensed 
with at his own request. 

The return showed that the prisoner was in 
custody on four warrants. The first was dated 
the 28th day of March, 1865, '< at Chatham in 
the county of Kent," and recited that the prboner 



was on that day charged before T. M., Esq., 
** Police Magistrate and one of the Justioes of 
the Peace in and for the said county of Kent," 
for that he on the 22nd March last, at Chatham, 
did attempt to procure Thomas Livingood to 
serve in a warlike or militnry operation in the 
service of the Qovernmentof the Unite 1 States of 
America, for which offence he was on the 2Sth 
March convicted " before me the said Police 
Magistrate, and condemned to pay a penalty of 
$100, and in default of payment forthwith to be 
committed to the Common Qaol of the coanty, 
until paid," and ** that the prisoner has not 
paid, &c.," and directed him to be taken and 
conveyed to the gaol — there to be kept until he 
should pay the said penalty together with the 
costs of this ** comment," or be thence delivered 
by due course of law. 

The second was dated 80th March, 1865, at 
Chatham in the county of Kent aforesaid. The 
magistrate was described as in the first warrant, 
and the offence was set out in terms precisely 
similar, except that the name John F. Russell is 
introduced in place of Thomas Livingood. The 
adjudication was that the prisoner pay a penalty 
of 2|I00 and costs forthwith, and be imprisoned 
at hard labor in the Common tol for a period 
of six months, and in default of payment of the 
penalty and costs, forthwith for such further 
time as the same remain unpaid — and the com- 
mittal was at hard labor for a period of six 
months and for such further time as the said 
penalty and costs remain unpaid, also the charges 
of the commitment and conveyance to giol. 

The third was dated the 28th March, 1865, 
and was like the first, correcting the word ** com- 
ment" by substituting *' commitment." but it 
ordered the prisoner to be kept " until said fine 
and costs together with costs of commitment and 
conveying the said James Bright to the said 
Common Qaol" — not finishing the sentence but 
at once proceeding with ** Qiven under my hand 
&.c." In the margin of this warrant is the follow- 
ing memorandum or entry : 

Fine ^ $100 00 

Information and warrant 50 

Hearing case 50 

Return of conviction ^ 1 00 

Arrest and attendance by constable 2 00 

1 Witness 50 

Commitment ^ 25 

Conveying to gaol ^ 1 00 



$105 75 



The fourth was dated 80th March, 1865, and 
was like the second, but contained a marginal 
entry or memorandum like that on the third 
warrant 

James Pattrton^ for the crown. 
John B, Seadf for the prisoner. 

Drapkr, C J — The sUtnte 28 Vic, ch. 2, sec. 
1, enacts that if any person whatever in this 
Province shall hire, retain, engage or procure, 
or phall attempt or endeavour to hire, enfiage or 
procure any natural born subject of Her Majesty, 
person or persons whatever, to enlist or to enter 
or engage to enlist or to serve or to be employed 
in any warlike or military operation in the service 
of or for or under or in aid of any foreign power, 
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Btate, potentate, colony, proTinoe op part of any 
proTince or people, or of any person or persons 
exercibing or assuming to exercise the power of 
goTernment in or over any foreign country, 
colony, proTince or part of a province or people, 
either as an officer, soldier, sailor or marine, or 
in any other military or warlike capacity— or 
(the other definition of offence not beftring on 
this case) such offender may be prosecuted either 
in the manner provided in the 59 Geo. 8, ch. 69, 
(the Foreign Enlistment Act) or in a summary 
way before (among others) any judge of either 
of the Superior Courts of Common Law for Upper 
Canada, or any judge of a County Court, Recor- 
der, Judge of the Sessions of the Peace or Police 
Magistrate, or before any two justices of the 
Peace for the district or county where the offence 
shall have been committed, and if oon?icted on 
the oath of one or more credible witness or wit- 
nesses, may be condemned to pay a penalty of 
$200 with costs, and may be committed to the 
Common Qaol of the district county or city, for 
a period not exceeding six months at hard labor, 
and if such penalty and costs be not forthwith 
paid, then for such farther time aa the same 
may remain unpaid; and such penalty shall 
belong one half to the prosecutor and one half 
to Her Majesty, for the public uses of the Prov- 
ince. 

It is objected, 

1. That it does not appear for what place the 
oonTicting magistrate is Police Magistrate. Each 
warrant has in the margin these words, ** Prov- 
ince of Canada, county of Kent to wit/* and is 
dated ** at Chatham in the county of Kent," but 
there is a township of Chatham as well as a town 
of Chatham in that county, and non eonttat, the 
magistrate was a Police Magistrate for the town 
nor that he was exercising jurisdiction within the 
town. 

2. That the offence is not sufficiently described 
according to the statute which prohibits the hir- 
ing, retaining, &c., any person to enlist or to 
serve in any warlike or military operation, for 
any foreign power, &o., ** (u an officer, ioldier, 
sailor or marine, or in any other military or war- 
likt capacity" The latter words are not set out 
as part of the prisoner's offence. 

8. The penalty is not discretionary in amount. 
The statute fixes it at $200, peremptorily. The 
adjudication is for a fioe or penalty of only $100. 

4. The amount of costs is not stated in the 
body of the commitment, nor in the recital of 
the conviction. 

I incline to hold that each of these objections 
is fatal. 

But as to the first it may be said that a general 
and not a local jurisdiction, is given by the letter 
of the statute to the judges of the County Courts, 
Recorders, judges of the Sessions of the Peace 
and Police Magistrates, and that it is only where 
two Justices of the Peace are acting that they 
must be justices of the county where the offence 
is committed. For the purposes of this case it 
is not necessary to determine this point. 

The second objection is clearly fatal— for the 
offence is not simply hiring. &c., any person to 
enlist or serve in any warlike or military opera- 
tion for a foreign power, but hiring, Ac , such 
person to enlist, &c., as an officer, soldier, &o. 
The statutory definition is only half followed, an4 



the prisoner is convicted of part and not the 
whole of what the statute declares to be punish- 
able. 

The third objection is clearly fatal, '* A judg- 
ment for too little is as bad as a judgment for 
too much," R, V. Salomone, 1 T. R. 249. See 
also Whitehead v. Rey, in error 7 Q. B. 582, 
where a sentence of seven years transportation 
was passed on a conviction for an offence punish- 
able by statute by transportation for not more 
than 15 nor less than 10 years. 

The fourth objection is supported by Lord 
Mansfield's judgment in Rex v. Hall, Cowp. 60. 

In my opinion the prisoner is entitled to his 
discharge. 

Order accordingly. 



In bi Andrew Smith. 



Canadian Foreign BnUilwteiU Act, 28 Vie. cop. i^S^ffideney 
qf taarranl—Bnoert qf police ma{fiMtrat*i. 

Hddf lit, That a wurmot of enmmitment on a o^OTietlon 
had before a pidlee maKtetrate for the town of Chatham, 
in Upper Canada, ander the recent itatnte 28 Ti<>. cap. 2, 
averring that on a daj named, " at the town of Chatbigun, 
In eaid oounty, he the eaid AndrHW Smith did attempt to 
procure A. fi. to enliat to aerre aa a eoldier in the army of 
the United Statea of America, contrary to the atatnte of 
Canada in aneh eaae made and prorlded ; '* and then pro* 
oeediog: ** And whereaa the mid Andrew Smith waa duly 
convicted of the aaid offence hefore me the aald police ma- 
glatrate, and condemned," Ac., anfflciently ahowed jnrla- 
diction. 

Htld, 2nd, That the direction to take primner ** to the com- 
mon gaol at Chatham,** the warrant bein« addreiwed ** To 
the oonatablea, Ac, in the connty of Kent, and to tha 
keeper bf the common gaol at Chatham, In the aaid coun- 
ty .** waa aaflldent. 

MekL, ?rd. That the warrant aa abore aet out anfflciently 
contained an a^judieatkm aa to the offence, thoogh byway 
of leeltal. 

Beid, 4th, That the worda '* to enliat to aerve ** do not show 
a double offence, ao aa to make a warrant of commitment 
bad on that ground, 

Beld, 6th, That the offence created by the atatnte waa raffl- 
dently deacribad in the warrant aa abcire aet out. 

Bdd, 6th, That the warrant waa not bad aa to duration or 
nature of impriaonment. 

Bdd, 7 th, That the amount of coata waa auffidently fixed 
on the warrant ef commitment. 

Bdd, 8th, That there ia power to commit for non-payment of 
coata. 

BddL 9th, That the statute does not require both impriaon- 
ment and money nenalty to be award«d, but that there 
may be both or eltner. 

[Chamben, May 18, 1865.] 

This was an application for the discharge of 
the prisoner from close custody, under writ of 
habtae corpus. 

The prisoner, aa appeared hy return to the 
writ, was confined in Chatham gaol, on two 
charges under the Foreign Enlistment Act. 

Prior to the receipt of the writ, the gaoler had 
received two additional warrants by the commit- 
ting magistrate, the first two being open to grave 
objections. All the warrants were returned. 

The conyiotions were had before Mr. McCrae, 
police magistrate for the town of Chatham, under 
the late Canadian act 28 Vic. cap. 2. 

Each warrant averred that on a day named, 
** at the town of Chatham, in the said county, he 
the said Andrew Smith did attempt to procure 
A. B. to enlist to serve aa a soldier in the army 
of the United States of America, contrary to the 
statute of Canada in such case made and pro- 
vided," Ac. ; and then proceeded : ** And where- 
as the said Andrew Smith was duly convicted of 
the said offence before me the said police magis- 
trate, and oondemued,'* &c« 
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Jamu Paterton for the erowB. 

J, B Read for the prisooer. 

Haoartt, J.— Mr. Read oljeots, first, that It 
was not shown that the polioe maf^Utrate was 
aotiog within his jarisdiotion. The warrant 
shows that the charge was made at the town of 
Chatham before Mr. McCrae, police magistrate 
for said town, and that the attempt to enlist was 
made at Chatham ; and it professes to be given 
under the magistrate's hand and seal at Chatham. 
It oaoDot possibly intend that the magistrate 
acted in any way except in his jarisdiotion, in 
the presence of these objections. 

Secondly, that the directions to take prisoner 
'* to the common gaol at Chatham" is insnfficieot. 

The warrant is addressed ** To the constables, 
Ac, in the county of Kent, and to the keeper of 
the common gaol at Chatham, in the said oonnty," 
and I think a direction to the said constables to 
ooBTey hira ** to the common gaol at Chatham 
aforesaid," is quite sufficient 

Thirdly, that the con?iction is only recited, and 
the warrant does not contain a direct adjudica- 
tion in itself. 

I think the warrant sufficiently de^r from ob- 
jection on that ground. The conviction itself, if 
produced, would be worded difTbrently, and 
wonld express directly and not by way of recital 
the adju'lication of the magistrate : (See In re 
AUUon, 18 Jar. 1056.) 

Fourthly, That "enlist to serve," shows a 
double offence, when '* enlisting," or **Berfing" 
is sufficient 

I see nothing in this objection. 

Fifthly, That the offenoe is not sufficiently 
described. 

The statute declares that *< if any person, &o., 
shall hire, &c., or attempt, &c., to hire, &c., any 
person or persons, &e., to enlist or to eater or 
engage to enlist, or to serve or to be employed in 
any warlike or military operations in the service 
of, Ac , any foreign prince, state, &c , either ae 
an officer, soldier, sailor or marine, or in any 
other military or Wiirlike capacity." Tbe words 
in the warrant are, ** to enlist to serve om a wl' 
dUr in the army of the United States of America, 
contrary to the statute," Ac, omitting the words 
** in any warlike or military operation." On the 
best opinion I can form on this point, I think the 
warrant is good against this objection. I think 
the words *' to enlist to serve as a soldier in the 
army of the United SUtes of America," comes 
within the act The word ■* army"* does not 
ooour in the act, but it seems to me that it is 
impossible to serve aa a soldier in the army 
without serving as a soldier in some warlike or 
military operation. It is made an offenoe to 
serve as a soldier in any warlike or military 
operation, or in any other military or warlike 
capacity. I think to serve aa a soldier in the 
army comes within the words of the statute. 
Mr. Read urged that the statute pointed to serv- 
ing in aotual hostile operations. I do not think 
it is so limited, bat that it eovers attempts to 
procure soldiers here for the army of a foreign 
state, at peace as well as at war. I think serv- 
ing as a soldier in the army must come under 
tither alternative, as a warlike or a military 
operation. 



Sixthly, That the commitment fbr the fortlier 
time beyond the six months, is not to be nt hard 
labour, as the six months are declared to be. 

I think the act does not require this. After 
speaking of six months at hard labour, it conti- 
nues, ** and if such penalty and cost^ be not 
forthwith paid, then for such further time as tbe 
same may r«*miiin unpaid," without adding ** at 
hard labour" for such further time. 

Seventhly, That adjudication is in addition to 
the $4. 60 for co«!ts ; for all costs and chari^e^ of 
commitment and conveying him the said Andrew 
Smith to the said common gaol, amounting to the 
further sum of $1. 

This, I think, sufficiently fixes the amount in 
a warrant of commitment. As to tbe potrer to 
commit for 9uch costs, the statute creating the 
offence merely says •• may be cond moed to pay 
a penalty of $200 with costs." I find proTisiona 
in our law for ordering payment in sammary 
convictions, as in section 62, chapter 203. Con- 
solidiAted Statutes of Canada, where, after inef- 
fectual attempt to levy penalty and costs hj dis- 
tress, the committing justice may direct impri- 
sonment unless the sum adjudged to be paid and 
all costs of distress, '*'and also the costs and 
charges of the commitment, and conveying the 
defendant to prison, if such justice think fit so 
to order, the amount thereof being ascertained 
and stated in such commitment" I cannot 
therefore say that under a statute inflicting a 
penalty *«with costs," the costs of conveying 
defendant to prison may not lawfully bo added. 
In one of the cases there is no imprisonment 
awarded, only the penalty and costs, and im- 
prisonment if they be not paid. Mr. Read 
urges that the statute requires both the impri- 
sonment and money penalty to be awarded, and 
"that may be condemned to pay," and *'may be 
committed to gaol," mean " must be condemned" 
anl *'mnst be committed." As I read the 
statute I think it was intended to allow both fine 
and imprisonment, or either, and that it was not 
compulsory to award both. I think it a harsh 
intendment that in an act so worded it is com- 
pulsory to award imprisonment As to the words 
** such further time," I do not think that they 
necessarily show that there must be a previous 
award of imprisonment as a substantial pun- 
ishment. 

I have examined the case qf In re Slater and 
WelU, decided under Con. Stat C, cap. 105, 
sec. 16, reported in 9 U. C. L. J. 21. 

I am not wholly free from hesitation on this 
warrant but on the whole I think it is sufficient 
and that I am not bound to read such a docu- 
ment with tbe extreme severity of construction 
insisted on by the applicants. 

I direct the prisoner to be remanded. 

If diipsatiftfied with my view, he is not without 
a remedy by application elsewhere.* 



^PrtMmer rabnqnMitlT obtalocd from Praetles Conrt, t«> 
tamable In fbU Court of Qomo'i Banch, a rule ntri on the 
Attnrnaj'O^neral to «bow oaase wh j a writ of ha/ient corpus 
ihoald not be lewai*d, with a view to th«i revl«1on of rhp abore 
daeftalon of Mr. Jasttoa Ha^aitr ; bnt tb<* oou fc, bdfdlng that 
the Jadice io PiaetloaOoort bad no JariwllctloQ to grant the 
rule nM, dorlloed to exprem an optnion on the aeTeral 
poloU decided by Mr. Jostled Hegarty.— Sds. L J. 
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Im rb Johh Cabmiohail. 

Siibmt Corpus Aef, 31 Car. 2, cap. l—Socond arr^M far same 
<H^e», after discharge ymder writ of habeas cnrpfusfmm 
jLrst arreU—When suek eon be said to betks case^lifed 
thertxtf when prisoner entitled to the writ, 

BdA, That where a prfsoDer to voder » writ of Aa&ew oorpttt 
dleebarged from close custody on the ground that the war- 
rant of Rooimitmetjt eharfei no offonee, be ie not under 
1. 6 of the Habeas Corpus Act. 81 Oar. 2, cap. SS^entltled to 
hie disitharge as egaioMt a sabeequent warrant correctly 
■tatluK the o(f»'nce upon the alleged ground that the se- 
oond Ih for ** the Mme offence " as the first arrest. 

Semble, Tha* a prisoner it not entitled to a writ of habeas 
corpus under the statute of Charles unless tbi^re be *> a 
requeet made In writing by some or any one on his bebilf; 
attested by two witnesses who were present at tha dell- 
▼•ry of the same. 

[Chambers, June 8, 1805.] 

This also was an appHoation by a prisoner for 
discharge under a writ of habeas eorput 

The prisoner was brought up before Mr. Jus- 
tice John Wilson, at Chambers, on the Ist June, 
1866, by the keeper of the common gaol of the 
United Counties of Lanaric and Renfrew, upon a 
writ of habeas corpus issued on the 1 6th day of 
May last. 

By the return to the writ it appeared, 

1. That the prisoner had been committed to 
the gnol on the 21st day of April, 1866. upon 
the warrant of S. G. Ljnn and Duncan McDon- 
ell, two of Her Majesty's Justices of the Peace 
in and for the said United Counties, dated the 
19th day of April, 1866, charging <* that he the 
gaid John Carmiohael did on or about the night 
of the 21st day of June last past, at the Tillage 
of Oscerila. in the counties aforesaid, maliciously 
and wilfully kill and murder one David Fiti- 
gerald." 

2. That on the 28rd day of May, 1866. another 
warrant by the same Justices of the Peace of the 
same date was delivered to the said gaoler, char- 
ging that the prisoner at the same time and place 
•*did feloniously, wilfully, and of malice afore- 
thought, kill and murder one David Fitigerald." 

On reading the writ and the return, James 
Fatersofif for the prisoner, filed 

1. A warrant under the hand and seal of John 
D. Clendenneer, a coroner for the said United 
Counties, dated the 24th day of June, 1864, in 
these words : 

'* United Counties of) <* To Thomas Culberton, 
Lanark & Renfrew. I constable, and all other 
To wit: J constables in and for 

the United Counties of Lanark and Renfrew, 
and also to the keeper of Her Migesty's jail at 
Perth, in the County of Lanark. 

" Whereas by an tnquisitioB taken before me, 
one of Her Mnjesty*s coroners for the said oonn- 
ties, the day and year hereunder mentioned, on 
view of the body of David Fitigerald, lying dead 
in the township of Bromley, county of Renfrew, 
John Carmichael stands charged with having 
cauMd the death by violence of the said David 
Fitigerald. 

" These are therefore, by virtue of my oflfice, 
in Her MHJes>ty's name to charge and command 
yon forthwith safely to convey the body of the 
said John Carmiohael to Her Majeety's jail at 
Perth, and safely to deliver the same to the 
keeper of the said jail. And these are likewise 
by virtue .of my said offiice, in Her Migesty's 
name to will snd require you the said keeper to 
receive the body of the said John Carmiohael 



into your custody, and him safely to keep in the 
said jail until he shall thence be delivered by 
due course of la\f. And for so doing this shall 
be your sufficient warrant. 

** Given under my hand and seal this twenty- 
fourth day of June, one thousand eight hundred 
and sixty four. 

(Signed) "John D. Clbndennbbr. 

" Coroner U. C. Lanark and Renfrew." 
[L. s] 
2. An order of the Honorable Mr. Justice 
Morrison, discharging the prisoner from custody 
under this warrant, in these words : 

<« Upon reading the writ of habeas corpus issued 
from this honourable court on 8th day of .August 
last, directed to the keeper of the common gaol 
of the United Counties of Lanark and Renfrew, 
commanding him to have the body of John Car- 
michael deuined in the said jail, as it was and 
is said, together with the day and cause of his 
being taken and detained, before the presiding 
judge in Chambers at Or«goode Hall, Toronto, 
immediately after the receipt of the said writ, 
upon reading the return of the said jailer to 
said writ annexed, both said writ and ret urn 
being filed, upon reading the remand of the 
Chief Justice of Upper Canada, and the enlarge- 
ment of the return of the paid wi.t. and upon 
hearir g counsel as well for the said John Car- 
michael as for the Queen, I order that the said 
John Carmichael be, and he is hereby discharg- 
ed out of the custody of the said J niter or keeper 
of the common jail in and for the said United 
Counties of Lanark and Renfrew 

(Signed) "Jos. C. Morrison, J. 

"Toronto, September 1, 1864. 
" To the keeper of the common jail in and for 
the United Counties of Lanark and Renfrew." 

8. An affidavit of the prisoner, sworn to 6th 
May, 1865. setting out that he was then in close 
custody in the common jail of the United Coun- 
ties of Lanark and Renfrew, charged with the 
killing and murder of David Fitzgerald ; that on 
22nd June last past he was arrested fur the 
killing and murder of said David Fitsgrrald, 
and committed to jail by virtue of a warrant 
issued by John D. Clendenneer, coroner of the 
said United Counties; that on the Srd Septem- 
ber last past he was brought up before the 
presiding judge in Chambers under a writ of 
habeas corpus, and discharged from custody by 
order of Mr. Justice Morrison*; that on the 8th 
April last he was again arrested for the same 
identioal offence, vii., the killing an<l murder of 
the said David Fitzgerald, and brought before 
five justices of the peace for the said United 
Counties and committed by two of said justices, 
S. G. Lynn and Duncan McDonell, Esquires, to 
the said common gaol, contrary to 6th sec. 
Habeas Corpus Act, 81st Chas. II , chap 2. 

Mr. Paterson cited no authority, but contepded 
that under the provisions of this section the pri- 
soner could not again be committed for the same 
offence. 

Robert A. Harrison, for the Crown, contended 
that the coroner's warrant charged no offence, 
and therefore it could not be said the subsequent 
warrants were for "the same offence," within 
the meaning of the statute. Ue also contended 
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thftt AS between the two sabeeqaent wamnts, if 
the first of the two were defective, the prisoner 
must BtUI be detained for the second. He cited 
In re Smith, 8 H. & N.. 227; In re Aeher War- 
ner, 1 U. C. L. J., N. 8., 16. 

John Wilson, J. — I think the prisoner was 
not entitled to this writ under the statute 81 
Chas. II , for there was no ** request made in 
writing by him or any one on his behalf attested 
and subscribed by two witnesses who were pre* 
sent at the delivery of the same " (sec. 8). 

But, by the warrant of the coroner, the priso- 
ner was not charged with any criminal offence. 
The alleged charge was **with having caused 
the death by violence of the said David Fitzger- 
ald." His death might have been caused by Tio- 
lenoe where the homicide was per infortuniam or 
M de/endendo, or in any other manner not of felony. 

The prisoner is now for the first time commit- 
ted for murder, and is therefore not within the 
provisions of the 6th section, according to the 
construction of it urged by the counsel for the 
prisoner. 

If, however, by any defect in a warrant, the 
prisoner had been once discharged under a writ 
of habeae eorpue, I should not, in the absence of 
authority, have discharged him, if the second 
warrant of commitment ** were for treason or 
felony plainly and specially expressed in it." 
See Ex parte Milbum, 9 Peters, 710 

It is scarcely necessary to allude to the fact 
of there being two warrants here subsequent to 
that of the coroner. The first, in fact, charges 
the prisoner with murder in apt words. But 
even if the first of the two warrants were defec- 
tive, the defect is cured by last one. In re 
Smith, 8 H. & N. 227, before cited. 

I remand the prisoner. 

Order accordingly.* 



ELECTION CASE. 

{BepoTted by R. A. HAaaisoH, Bsq., J9iiirHWflr<it4at0.) 

RSO. BX &BL. ChAMBKBS V. ALLISON. 

Cbn. ataL U. C, cap. 64. n 76, »7, mb-e. 9-^Oim. StaL U. C, 
cup. 66, t. 00, mi6><. 2, and t. t\—quahfiMiian «/ muniei' 
pal HtdonSuffieUneg ^ ratmg — OmetefivaieM qf raU 
•^Ntw point - Cbfto . 

The francbiw right not to be lost to any one who rsaUy is 
•ntltled tn Tote, if it cen be rosUined In a reMooable 
view of ths ivqalrBmcnts of the BUtate. 

The rating of eleeton ander e. 76 of the tutute ia rafflcient 
If in the aarnamee of the eleetora, alttaon^h the Ghriatlan 
nameii he ern>neiiu8. 

Thoa '* Wilnon Wilaon ** waa held to be a anffldent ratinff to 
entitle ** William Wllmo" to rote, he having awom that 
he waa the per8»n lnt«nded, and It appvarlng that he waa 
otherwine qoAliflud. 

80 ** filmond Vanlknur " waa held to be a anfllclent ratine to 
entitle " Aleiand«>r Faulkner** to yote. be having taken 
the aame oath, and lielng otherwlae duly qualified. 

'^Thomaa BandHraon" waa held fen be idem pmam with 
*' TbonMn Anderann,** an aa to entitle a peraon bt- arlng the 
Utter name to vote and«r the firmer aa a sufflctent rating. 

And hfUL that the amoeBment nUl, aa to the qoallfleatfcm of 
manidpal electors, la conelnalTe. 

[Gammon Iaw Chambera, liarch 9, 18C6.] 

The relator, in his statement, complains that 
Samnel Allison hath not been daly elected, and 
hath unjastly usurped the office of councillor for 
Ward Nu. 2 in the Township of Caledun, under 

* An application waa anbaequently made to the fhll oonrt 
Ibr a writ ofhabeaa corpnt, bnt the oonrt. agreeing with the 
Ttewi abote ezpretsad, raftiaad It^Eps. L J. 



the pretence of an election held on Monday and 
Tuesday the 2nd and 8rd days of January, 1866, 
in the Township of Caledon, and that he the said 
Philip Chambers was duly elected thereto, auod 
ought to hsTO been returned at said election, oa 
the ground that the said Philip Chambers had 
the mi^jority of duly qualified Totea polled for 
him, the laid Philip Chambers, at the said elec- 
tion, and that scTeral Totes given for the said 
Samuel Allison were not the Totes of duly quali- 
fied electors, and ought not to hate been receiwed. 
The relator made oath that he was a candidate 
for the office of councillor for Ward No. 2, at the 
last election held for that office on Mondaj and 
Tuesday the 2nd and 8rd days of January, 1865; 
that his opponent for the said office waa Samnel 
Allison, of Caledon, doctor of medicine ; that H. 
Pettigrew, of Caledon, was returning officer at 
said election ; that of the 188 persons who voted 
or assumed to Tote at the said election, 68 Toted 
for his opponent, and 66 for himself, and that 
his opponent was thereupon declared duly elected 
by the said returning officer, and accordingly ac- 
cepted the said office ; that of the votes given for 
his deponent, some of which he believed to be bad, 
were objected to at the time when tendered, and 
others deponent since discovered to be, as he 
believed, bad ; that Jacob Nickson numbered on 
the said poll book as 17, and was not, as depo- 
nent was informed and verily did believe, either 
a freeholder or householder in said Caledon at 
the time of the said election, but a resident of 
the adjoining Township of Albion, and waa 
objected to on deponent's behalf at ths time of 
the said election, when his vote was tendered 
thereat; that Thos. ** Sanderson," No. 20 on 
the poll book,* was not named on the said last 
revised assessment roll, and his vote when ten* 
dered at the election was objected to on depo- 
nent's behalf; that Wm. Wilson, No. 21 on said 
poll book, was not named on the said last revised 
assessment roll, and his vote when tendered at 
the said election was objected to on deponent*8 
behalf; that Frederick Nisoo, No. 80 on said 
poll book, was not as d^'ponent was informed 
and verily believed, either a freeholder or bouse, 
holder in said Township of Caledon at the time 
of the said election, but a young man living 
with his father in the adjoining Towoship of 
Albion, and was objected to on depooeot's be- 
half at the time his vote was tendered at the 
said election, although the returning officer, 
according to the copy of the said bonk, did not 
appear to have made a note of the said objection 
on the face of the poll book; that Neall Mc Bride, 
No. 62 on the said poll book, to whom objection 
was made on deponent's behalf at the time of 
the election, when his vote was presented thereat, 
was not as deponent was informed and verily 
believed, either a ft^eholder or householder in 
said Township of Caledon at the time of the said 
election, but a young man living with his father, 
James McBride, when at home, and at other 
times working out as a hired man ; that Hugh 
Malloy, No. 66 on the said poll book, wa^s not, 
as deponent was informed and verily believed, 
either a freeholder or householder in (*aid town- 
ship at the time of the said election, as deponent 
f'ince discovered and had good reason, to believe, 
but a resident without the tnunioipality, in the 
Tillage of Brampton; that Edward Ward and 
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Willmm Ward, No. 72 and 96 in the said poll 
book, to ivbom objection was made, on depo- 
nent's behfilf, at ih« time of the iaid election, 
when their Totes were tendered thereat, were 
not, nor was either of them, as deponent was 
informed aod- yerilj belie?ed, freeholders and 
honsehoMers in said town- hip at the time of the 
•aid election, bat yonog men liTiog with their 
father, Edward Ward, on property belonging to 
tbeir father, Edward Ward; that Alex. Falkner, 
No. 9^} on said poll book, to whom objeotioo was 
made on deponent's behalf at the time of the 
said election, when his vote was tendered there- 
at, was not at the time of the said election named 
on the last revised assessment roll for the said 
Township of Caledon ; that Thos. Sparrow. No. 
180 on the said poll book, to whom objection was 
made on deponent's behalf at the said election, 
If hen his vote was tendered thereat, was not as 
deponent was informed and verily believed, either 
a freeholder or householder in said township, bat 
a resident of the adjoining Township of Chingua- 
consy ; that each of the persons above named to 
-whom objections were made as above mentioned 
▼oted for his opponent; that said objections 
were made at deponent's instance and cm his 
behalf by Thomas Mantoa, who acted for him at 
the said election. 

An affidavit of Thomas Manton in corrobora- 
tion of the foregoing was also filed on the part 
of the relator. 

Robert A. Ifarruon^ for the relator, referred 
to Gou. Stat. U. C, cap. 64, s. 75, s. 97, sab-s. 
9; (-on. Stat. U. C. cap. 66, s. 60, snb-s. 2, and 
8. 61, and in the first placed argned that the 
assessment roll was conclusive. In this view he 
concluded that three persons, Thomas Anderson, 
Wilson Williams, and Alexander Faulkner, who 
TOted for defendant, were not on the roll —the 
names Thomas Sanderson, Wilson Wilson, and 
Stmond Farolkner, intended to represent them, 
not being a ^affiotent rating to entitle them to 
TOte. Bat should the roll not be conclusive, he 
argued that ten other persons, whose names are 
pven in the relator's affidavit, though properly 
rated, were fthewo not to be in truth qualified, 
and BO in either view he contended the relator 
was entitled to the suit. 

D, Mc Michael, for defendant, admitting that 
the roll was conclusive, argned that Thomas 
Anderson was Rufficiently rated as ** Thomas 
Sanderson," Willirm Wilson as *« Wilson Wil- 
son," and Alexander Faulkner as '* Simond 
Faulkner." Section 75 of the Municipal Insti- 
tutions Act as to the rating of electors, not like 
8. 70 as to the rating of candidates requiring a 
rating in their own names. He fi'ed affidavits 
made by Thomas Anderson, William Wilson, 
and Alexander Faulkner, in which they swore 
they were qualified electors, and intended by the 
rating ♦'Thomns Sanderson." »• Wilson Wilson," 
aod *' Simond Faulkner." But should the rule 
not be conductive, he objected to several persons 
who voted for relator, and who, though regu- 
larly rated, were not really quslified. 

John Wilson, J.— The Con. Stat. U. C, cap. 
65, s. 19. directs tbat the assessor shall prepare 
an assessment roll, in which after diligent en- 
quiry he shall set down, according to the best 
information to be had, the name and surname in 



ftill, if the same can be asoertained, of all tax* 
able parties resident in the municipality who 
haye taxable property therein. 

Sec. 60, sub-8. 1, enables any person com- 
plaining of sn error or omission in regard to 
himself, as having been wrongfully inserted on 
or omitted from the roll, or as having been 
undercharged or overcharged by the ansessor in 
the roll, to give notice in writing to the clerk of 
the municipality that be considers himself ag- 
grieved for any or all of the causes afores%id. 

The Court of Revision, after hearing upon 
oath the complaint, shall determine the matter, 
and confirm or amend the roll accordingly, s. 60, 
sub-s. 12. 

The roll, as finally passe.l by the Court and 
certified by the clerk, as so passed, shall be valid 
and bind all parties concerned, notwithstanding 
any defect or error committed in or with regard 
to such roll, except in so far as the same may 
b^ further amend&l on appeal to the judge of 
the County Court, s. 61. 

Then the Con. Stat. U. C cap. 54, sec. 97, 
snb-s. 2, requires the clerk of the municipality 
to deliver to the returning officer who is to 
preside at the election for the same or eyery 
ward thereof, a correct copy of so much of the 
last revised assessment tv\\ as contains the 
names of all male freeholders or householders 
rated upon the roll in respect of real property, 
with the assessed value of the real property for 
which every such person is so rated. 

By the 76th section the electors shall be those 
who among other things were rated on the last 
revised assessment lolls for real property in the 
municipality. 

Persons to be elected as members of a council 
are those who have freehold or leasehold pro- 
perty rated in their own names on the last 
assessment roll of such municipality, s. 70. 

Sec. 97, sub-s. 9, declares that the only oaths 
to be required of any person claiming to TOte, 
and appearing by the last revised assessment 
roll to have the necessary property qualification 
are, among others, that he is the person named 
in the last revised assessment roll. 

Philip Chambers, the relator, and Samuel 
Allison, the defendant, were candidates at the 
last election for the office of councillor for Ward 
No. 2 in the Township of Caledon. 

The list of votes furnished to the returning 
officer contained three names which gave rise to 
' this contention —Thomas Anderson, Wilson Wil- 
son, and Simond Faulkner, each in respect to 
qualification entitled to vote. 

There were in fact no persons thus named resi- 
dent in the ward ; but Thomas Sanderton came 
and said he was named as Thomas Anderton in 
the list, and the returning officer allowed him to 
vote for Samuel Allison, and recorded bis vote 
in his proper name, he having taken the oatb at 
the election as directed in the statute. He now 
swears that he was the person rated as " Thomas 
Anderson." The relator's counsel argues that the 
two names when written are in no way alike, but 
I think they when pronounced are idtm Monam^ 
and are not distinguishable unless a pause is 
made between the name and surname WiUiam 
Wilson came also and said he was named in the 
list as WUton Wilson, and the returning officer 
allowed him to vote for Samuel Allison, and 
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recorded his vote in the proper neme, he too 
heving taken the presoribed oath at the election. 
He now swears that he was the person named 
and described in the assessment roll as *' Wileon 
Wilson." Alexander Faulkner came in the same 
way and said he was the person named on tlie 
roll as Simond Fanlkner, made the same state- 
ments, took the same oath, was allowed to TOte 
for Samuel Allison, and bad his Tote recorded in 
his own name. He now swears he was the per- 
son intended under the name of Simond Fanlkoer. 

It is not denied that these men were qnalified 
to TOte, but it is contended they are not on the 
last assessment roll or voters' list, as reqnired 
by the statute, and that the returning officer 
ought not to have taken their TOtes. The defen- 
dant Allison had at the close of the poll 68 Totes 
indnding these three, and Chambers, the relator, 
had 66 votes. Allison .was declared elected, and 
took his seat as councillor. But if these three 
votes are struck off. Allison, for whom they voted, 
will have but 65 votes, while the votes for Cham- 
bers will be 66, who will thus be entitled to ta^e 
his seat as councillor instead of Allison, who in 
this view has usurped the office. 

I think the franchise ought not to be lost to 
any one really entitled to vote if his right to it 
can be sustained in a reasonable view of the 
requirements of the statute. 

It was clearly intended that persons resident 
within the municipality, and properly qualified, 
should have the right to vote for municipal offi- 
cers ; but it is equally clear that it was intended 
that no one should vote whose name and qualifi- 
cation were omitted from the roll, for in these 
respects the Court of Review has express power 
to correct the roll, and impliedly, I suppose, has 
the right to correct an error in the name of any 
one who requests it. 

The assessor is directed upon diligent inquiry 
to set down according to the best information the 
name and surname in full, if the same can be 
ascertained, and only'those who have been rated 
on the last revised assessment roll are entitled 
to vote. There is a distinction in the words of 
the 70th section respecting those who are candi- 
dates for office and of the 75th section regarding 
who are voters only. In the former section those 
only who are rated **in their own names** on the 
last assessment roll can be candidates, but in the 
latter one those may vote who are rated on the 
last revised assessment roll. 

Now were these men rated on the last assess- 
ment roll and returned in the list furnished to 
the returning officer? They swear they were; 
but this does not answer the question. Let us 
see what is to be done in rating them. The 
assessor is to make diligent enquiry. He asked 
we may assume of the first voter. What is your 
name ? He answered, Thomas Sanderson ; but 
if the whole n>(me is pronounced without pause or 
peculiar emphasis it sounds as much like Thomas 
Anderson as Thomas Sanderson. It was writ- 
ten, I infer, Thomas Anderson, and the peculi- 
arity of it is that if it had been repeated by the 
writer it afforded no means of correction. Ques- 
tions of idem eonane have usually arisen in the 
spelling of names, but this is an instance of it in 
pronouncing them, and the duty of the officers 
was to set down the name on inquiry; and the 
duty of the person to be assessed to answer it if 



so asked viva voce, and he oould not tell eseept 
by inspection whether it was right or wrong: 
When written they have no resemblance, bat 
quite otherwise whea spoken. 

As to Wilson Wilson instead of William Wil- 
son, or, as it should be written in the ^lat, 
Uilson Williams, the suggestion is offered whieh 
is at least plausible, that as the surname ij 
asually written first, the assessor having written 
the name first forgot for the moment that he had 
done so, and wrote it again as if he had written 
the surname first. The name is right beyond 
question. 

As to Faulkner it is not suggested how ** Si- 
mond ** was written for *' Alexander,** bat vap- 
pose in both cases that no surname bad been 
written, and the surname only appeared on the 
roll, would either of them have been the leea 
rated because his christian name did not appenr ? 
and would either be in reasonable fairnese leea 
entitled to his franchise, when it was not eren 
doubted that he was the man, and had the 
qualification which gave it to him ? 

It has been argued that because the 61 st see* 
tion of cap. 65 declares that '* the roll as finally 
passed by the Court (of Review), and certified by 
the clerk as so passed, shall be valid and bind 
all parties concerned, notwithstanding any defect 
or error committed in or with regard to such 
roll. Every person should examine it after it 
after it has been put up for inspection, to see 
that it is right in every respect. This would 
no doubt be prudent, for its omission may de- 
prive a man of his franchise who neglects it; 
but I may safely say that if men trust, as most 
men do trust, that a pablic officer does his duty, 
I cannot lay down a rule so strict as to require 
suspicious vigilance regarding the acts of such 
officers. I know, we are so constituted that 
even when we intend to be very careful, and 
suppose we are acting scrupulously so, we fall 
into mistakes caused, perhaps, by the over 
anxiety to avoid it 

I think, under all the circumstances, the first 
voter was rated by a name idem eonane, and the 
last two by their names, although the surnames 
were wroog. I think it would be carrying the 
rule to an extreme at variance to one's sense of 
right to hold that because a man's surname was 
not right in every respect he should be deprived 
of his right to vote, when his neighbours as well 
as himself knew be was in right of his qualifi- 
cation entitled to vote. 

The case, however, is presented in another 
point of view, namely, that the returning offioer 
had no right to put any name on his poll book 
which was not on his list, and that he did put 
on hi.s poll book the names of three voters 
whose names were not on the last list furnished 
by the clerk to him. 

Thi^ is more plausible than sound, for it is the 
same proposition as the one first discussed, ** That 
if the voters* names on the list do not correspond 
with the names as given when they come to vote, 
they have not been rated at all, and have no right 
to vote. 

If the returning officer in the honest discharge 
of his doty had rejected these vote:*, he could not 
have been -fairly charged with misconduct or in- 
discretion; nor can he be so charged in doing 
what he did. 
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He DO doubt conscieDtiootly felt that tbej were 
the Toters who had the franchise, and be very 
probably knew they liTod on the land in right of 
whioh they cUimed to Tote, and I approve of 
hie conduct, for if he had adopted the first alter- 
natire he might have been denying a positiye 
right* while by adopting the latter he left the 
right to be questioned iiefore the proper tri banal. 

For what he did be may hare known that he 
had a precedent in the practice of onr own courts 
analogous to his own prooednre. In Jury lists 
the jurors are designated by the numbers of 
their lots, but the names and snmames are fre- 
quently found wrong. They eome when ealled, 
ftod say their names are not right, and on its 
being as;certained they are the persons intended, 
the names are corrected, and they are then taken 
to be the jurors retained. 

Some of my learned brethren have decided 
that we shall not go behind the assessment roll 
and con»titate ourselres a Court of Review. I 
concur with them, and in this matter I am not 
iufk-ingiog upon their decision. I hold only that 
in this case these men are upon this list so as to 
entitle him to vote although not correctly named 
thereon. 

My order is in favor of the defendant, but as 
the points are new, withont costs. 

Order accordingly. 



ENGLISH REPORTS. 

Parkinson v. Hanbdbt. 
QnU— Taxation— Fke» tooountd—DitertUon <ffmatUr. 
It 1« within the dlMcretlon of th« taxing master to allow or 
diaaliow th<» amount of fises paid to oouoael, and the eourt 
will not rvTitfW hia taxation where hia cartUkateia ol^ected 
to only In rwpect of auch allowancea. 

[Chancery, Jnne 9, 1865.] 

In this suit an appeal by the plaintiff, Miss 
Parlcinson, was recently dismissed with costs by 
the Lords Justices (11 L. T. Rep. N. 8. 765.) 
The bills wore carried in before ts^xing master 
8kirrow, who allowed to defendants the fees paid 
to their cuuiisel upon the appeal, namely, twenty 
guineas and two guineas for consultation to the 
leadiug counsel, and tweWe guineas and one 
guinea for con&ultation to the junior, which fees 
were the same in amount as had been paid to 
them upon the original hearing of the cause. 

Miss Parkinson in person now moved, in par- 
suance of notice given by her, that the master 
might be directed to review his certificate so far 
as the allowance of theee fees was concerned, and 
contended that, considering the nature of the 
case and the amount of necessary matter laid 
before counsel, the tesa were unduly large. 

The certificate was not objected to in any other 
particuliLr. 

Kay^ for the defendants, contended that the 
allowance was within the master's dif<cretion, and 
produced Slcirrow's certificate, in which he relied 
upon the general rule, that it was nsnal to allow 
u^on an appeal the same fees as had been paid 
at the original hearing, and stated moreover that, 
in the present instance, he considered the fees to 
be moderate. 

Lord Justice Rniqht Bbuoi said that it might 
perhaps be desirable that their Lordships should 
have the opportunity of seeing the briefs which 



had been delivered before they decided the quee- 
lion, but he would defer to the opinion of his 
learned brother, and leave the matter entirely to 
him. 

Lord Justice Tubnkb said that he thought 
clearly that this motion should be refused. If 
th^ court was to be called upon to consider and 
adjudicate upon the amount, of fees pnid to 
counsel on their briefs, and whether those fees 
were to be ten guineas, or fifteen, or twenty, the 
vexation and injury to the suitors would be 
infinite, and innumerable questions would be 
raised. Theee matters had always been left to 
the discretion of the taxing master, and it was 
most proper that they should be still left to him. 
Here the question had been considered by him*— 
the fees had been allowed, and the motion must 
be refused with costs. — Law Timet RfporU. 

' i 

UNITED STATES REPORTS. 

COURT OF COMMON PLEAS — NEW YORK. 

RiTTBNHOUSI IT AL. V. ThI InDIPXNOBNT LiNI 
or TiLSORAPH. 

UabiUty tif^Ukgraph cmnpanta. 

A t«le^raph eompany la not exeuaad from liabflltj for ao 
errooeoua tranamiarlon ot a meanige, by the fiic; tluit Its 
meaning waa unintelligible to them, ao long aa the words 
were plain. 

Where an order la aent by telegraph for the parehaae of one 
article, and by a blander of the operator, the dinpatch la 
made to read aa an order Ibr another, the compatiy mnet 
make good any diflTerrnee between the price paid for the 
article actoallT ordered, if porehaaed aa aoon aa the error 
waa dlMOTereo, and the price at wblrh it oould have been 
boofcht when the diapateh waa received. But they are 
not llaUe tat a loaa upon a r eaa l e of the article booffht 
under the direetion of the erroneooa diapateh, untoia 
they have had blr notice of auch resale. 

Bt THI Couet: Bradt, J.— The dispatch 
written by the plaintiffs was an order to their 
brokers here to sell their Michigan Southern 
stock, and to buy fire hundred shares of Hudson 
River Railroad stock. The language employed, 
however indefinite to others, was intelligible to 
the brokers. The dispatch written was not 
sent, and the effect of the error was to make 
it an order to sell the shares of Southern and 
to biiy five hundred more. As to this, the er- 
roneous dispatch is neither uncertain nor in- 
.definite. No other interpretation can be fairly 
given to it The evidence established the fact 
that the use of words **five Hudson," by an un- 
derstanding between the plaintiffs and their 
brokers, meant five hundred shares of the 
Hudson River Railroad stock, and also that the 
erroneous dispatch was understood to be an 
order to purchase five hundred shares of the 
Michigan Southern, and which, as before sug- 
gested, was the only conclusion to be drawn 
from the language employed. These views dis- 
pose of the exceptions to the sufficiency of tho 
evidence to warrant the findings of fact upon 
which the judgment is based. The plaintiffs, on 
learning that an error had been committed, 
again directed the purchase of the Hudson 
River Railroad stock, and were entitled to the 
advantages of such purchase at the rates pre- 
vailing on the day of the date of the dispatch, 
without reference to the session of the Board 
when the dispatch was received. The omission 
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to bay at the Board on that day arose from tho 
defendants' misooaduot in sending the dispatok, 
and it became the duty of the broker, under his 
instructions, to make the purchase at onoe. The 
defendants, having placed it beyond the power 
of the plaintiff's brokers to make the purchase 
in the particular manner indicated, cannot aT|ul 
themselves of the fact that the purchase was 
not made in that mode. They cannot take 
advantage of their own wrong, particularly 
when it nowhere appears that they were injured 
by the circumstance. The prices paid were the 
lowest at which the (ttock could be obtained, 
and the defendants had the benefit of that fact. 
The purchase was voluntary, it is true, but it 
was an act which the plaintiffs had the right to 
perform, growing out of their relations with the 
defendants, established by the contract on the 
part of the latter to trnnsniit the dispatch faith- 
fully. These views arft responsive to the excep- 
tions taken to the legal conclusions arrived at 
upon the trial, and leaves but one to be con- 
sidered The plaintiffs' claim fur a difference 
of $476 on the sale of the five hundred shares 
of Michigan Southern was di>ul)owed upon the 
ground that the stock was in legal effect pur- 
chased on defendants' ncc(-uut and could not be 
Bold without some notice to them. I think this 
ruling was a proper one, the relations of the 
parties being con^ide^ed. If the plaintiffs in- 
tended to disavow the purchnse, the defendants 
should have been notifi -d thereof, and in that 
way enabled to keep the <vtock or not, as they 
might deem most advisable. By exercising the 
act of owner^hip in the sale made, they have 
adopted the purchase, and the sale must there- 
fore be regarded as on their account. But if 
this view be incorrect, there can be no doubt 
that the defendaut^M were entitled to notice of 
the mistake made by them before any sale of 
the stock, purchased in pur^^unnce of their erro- 
neous dispatch, was mude For these reasons, 
the judgment must be affirmed. — H, T, Trant' 
eripL 

SUPREME COURT OP PENNSYLVANIA, 

MOTRR V. MoYKR. 

SUutder— Evidence of grveral bad eharacttr in miiigtUian qf 
damtiyfn. 

Id an action to recover diniairt»K f>r MitiTider in sayiog that* 
plaintiff bud eomniittt-d p rjur> , evideow of the pUiotiff'B 
ganeml fharact^r for truth Mid veracity Is admlnible In 
uitlgaiiuD of damage!. 

Error to Common Pleas of Elk County. 

The opinion of the C-uurt was delivered by 
RCAD, .1. 

Mr. Pitt Taylor, in the 4th editionof his Trea- 
tise on the Law of Evidence, in speaking of evi- 
dence in mitigtitiou of daiiiagea, in Slander and 
Libel, bays, " Whether in an action for defama- 
tion, evidence impeaching the plaintiff's previous 
general chHracter, and showing that at the time 
of the publication, he laboured under a general 
suspicion of having been guilty of the charge 
imputed to him by the defendant, is admissible 
as afft-ctiug the quet>tion of dnmages, is a point 
which haa been mucli controverted ;" and after 
stating the argunients on both sides, he says, 
**such being the argumeuta on either side of 
this vexed quebtiuo, it remains only to observe 



that the weight of authority inclines slightly in 
favor of the admissibility of the evidence, even 
though the defendant has pleaded truth as a 
justification, and has failed in establishing his 
plea." ** It seems, however, that here, as in 
other cases, where witnesses to character are 
admitted, evidence must be oonfioed to the par- 
ticular trait which is attacked in the alleged 
libel, and as to this, it can only furnish proof of 
general reputation, and must by no means con- 
descend to particular aets of bad conduct." Tol. 
1, page« 8o4. 855, 856. 

In Teeae v. Huniinpdon, 28 Howard, 2, it was 
clearly established as the general rule in the 
United States, that in impeaching a witness the 
inquiry should be as to his repuution for truth 
and veracity. In ChetM t. Chest, 1 Penn. Rep. 
82, this is undoubtedly the rule — and in Gid- 
ehritt V. McKee, 4 Watts. 880, where it was held 
that the character of a female witness for vera- 
city could not be impeached by evidence of her 
general character for chastity. Chief Justice Gib- 
son said, ** But if an inquiry into reputation for 
a ]>articular vice be inadmissible, it is not easy 
to comprehend how an inquiry into lepa ration 
for a variety of vices may be less so. Granting 
that universal immorality includes want of Tera- 
oity, yet a man may be generally vicious, with- 
out being universally so. He may be intemperate, 
incontinent, profane, and addicted to many other 
vice> that ruin the reputation, and yet retain a 
scrupulous regard for truth. Countless instances 
of such partial exemption from depravity are in 
the knowledge of every one. It is, after all, 
character fur veracity alone with which the jury 
have to do, and why not let it come to them in 
the first instance without admixture of ingre- 
dients that may alter its quality and corrupt its 
influence. If character for veracity be the legi- 
timate point of inquiry, and if to this complex- 
ion it must come at last, it follows that it is the 
only one. and that an inquiry into anything else 
is illegitimate." 

It seems therefore from these authorities that 
in an action for slander in saying that the plain- 
tiff had committed peijury, the defendant would 
be permitted to prove in mitigation of damages, 
the plaintiff's general bad character for truth 
and veracity. So where the charge is of dis- 
honesty, or immorality, or want of chastity, the 
evidence in each case would be of a gecera>.l bad 
reputation for either of those vices. With re- 
gard to want of veracity, or lying, it may be a 
confirmed habit in persons of otherwise excellent 
character, as we all of us know, of notable ex- 
amples of men of integrity who are known to be 
habitual liars. When, therefore, the alleged 
slander is an accusation of perjury, it seems 
inevitable that the defence might be a bad gene- 
ral reputation for veracity, whilst the general 
reputation for integrity and honesty might be 
good. 

We are however met by two cases in our own 
State, the first, of Loriff v. Brougher, 6 Watts, 
489, really decides nothing bearing upon this 
question, and the second, Steinman v. McWd- 
liifM, 6 Barr, 170, is an opinion of Judge Coul- 
ter's, founded mainly on the pleadings, and also 
upon authorities in two other States, those in 
New Vork made under peculiar circumstances, 
and under a mistaken view of the £ogIish rule, 
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and those in Massachusetts hate been so modi- 
fied by subsequent decisions as to greatlj weaken, 
if not destroy their appIicabiUtj. 

These cases, if applicable, are, however, snb- 
Btantially oTcrrnled by Conro Y. (7onro, 21 Legal 
Intelligencer, 124, where the slander was of 
want of chastity in gross terms, and was met by 
evidence in mitigation of damages, of a bad 
general reputation in that pnrtienlar. This deci- 
sion is undoubtedly applicable to the present 
ease, which was an action of slander for a 
ebarge of perjury, and the eYidenoe rejected 
-was a bad general reputation for truth and 
veracity. Upon aathority therefore, and clearly 
upon principle, the evidence should have been 
admitted. 

Judgment reversed, and venirt de novo awarded. 



SUPERIOR COURT. 
Before Robe&tsok, 0. J.» QiMwm and McCurh, J.J. 

WiLJCISS Y. EaBLB it AL. 

ZdabOify qf innkmpertfor money loif fnm Mft. 

The ralPH of Uw goTernlng the liability of an Innkeeper fbr 
the nfiicy of a Koe«t*s heggaice, are the Mme ae thoee 
which regulate the llabUitj of common carrier* ae to a 
pasMngHr** baggsgo. 

An innkeeper is Ttable to a gneet ibr the loSe of a nim of 
money broaght ibto the inn only for an amount enfRelent 
fbr hiA traTelliDg oxpeneaa, la the abeaBOt of proof of a 
■pedal contract. 

A notlre pouted In defendant^i hotel required a paekaisa 
dcqxwlted in dvfendant'a ouatodT Ibr nft keeping to be 
** properly labelled.'* and the clerk inlbrmed plaintiff that 
he muHt describe the property before a reddUvery. The 
plaintiff, on delivering a package for depoelt In deCandant'a 
•afe, infurm^d the clerk that it wai ''money," and wrote 
his name npon the envdope. 

HddL, that this did not amount to a special eontraet for the 
•afe kevptng of the dep<iait, and the plaintiff was guilty of 
negligence in not deeeribing the value of the package more 
particularly. 

A notice, to be anflndent to relleTe the plaintiff from the im- 
putation of negligence, ehonld be not only of the kind of 
property, but ita Talue. 

[Oeneral Term, June 28.] 

In this case, the Chief Justice delivered the 
following opinion : 

Bt ths Couet: Robbbtsoh, C. J.— The lia- 
bility of keepers of inns for property, which 
travellers who are guests therein bring with 
them, n as old as the existence of inns in England 
(Hollingshed's Chronicle, cited in Edw. on Bail- 
ment, App. 620). The whole doctrine in relation 
thereto is summarily stated in the recital of an 
ancient original writ, entered in the Register of 
Writs (f. 105) among writs of trespass (on the 
ease), and set out at length in FiUherbert's 
Natura Brevium (94 a. b.). Such writ forms the 
groundwork of the early decision in CoyU*M case 
(8 Rep. 82), in which the general principles em- 
braced in such doctrine are evolved from such 
writ; all of which have some bearing on this 
case, and are in substance as follows: 

1. The place of loss is required to be an inn 
(commune hoipitium), which is defined to be "a 
house where the traveller is furnished with every- 
thing he has occasion for on the way " ( Tkompton 
V. Lay, -8 B. & A. 283), the keeper of it not being 
bound to furnish anything else (Fell v. Knight^ 
8 M. & W. 276) ; such as a place of sale for 
goods {Burgeu v. Clement, 4 M & 8. 806), or to 
receive any one but travellers {Rex v. LuelUrif 12 



12 Mod. 445), or anything but what is usually 
brought with or carried by them (Broadwood v. 
Qranava, 10 Ex 417; 8. C. 24 Law J. [Ex.], 1). 
Although he is liable to an action for not receiv- 
ing tl^m (Com. Dig. Action on th« case ; Rez v. 
Jonet^ 7 C. & P. 218; Bacon's Abr. Ions Court, 
C. 8 ; Thompson v. Zay, 8 B. & A. 28 i). as well 
apparently as indictment (Year Book, 5 Edw. XV., 
Easter T., fql. 10, by Hogdon, J ; I C. & E. 404; 
Edw. on Bailm. 408), he cannot make any terms 
or conditions with his guests (6 T- R. 17, per Ld. 
Kenyon; CoU v.* Ooodwin, 19 Wend. 269, per 
Cowen, J ). A house becomes an inn by the mere 
custom of receiving persons transiently as guests, 
without a definite agreement as tu time ( Winter- 
monte v. CUurke, 5 Sandf. 242 ; Taylor v. Monnot, 
4 Duer, 1 16). But a mere restaurant or place of 
eating is not one (Carpenter v.7V;y/or, 1 Hilt, 198). 

2. The guest must be a traveller (I Roll. Abr. 
894 ; 2 Brome, 254; Bex wfLvellin, 12 Mod. 445 ; 
InyoUbee v. Wood, 86 Barh. 452; Bocon's Abr. 
Inns, C. 5; Parkhurtt v. Foster, Saik. 883); the 
time of his stopping is, however, immaterial, whe- 
ther it be of some duration or for mere refresh- 
ment {Bamell v. Mellor, 5 T. R. 278 ; Carpenter 
V. Taylor, 1 Hilt 198 ; McDonald v. Egerton, 5 
Barb. 56). 

3. The loss or injury for which the innkeeper 
18 liable is that of or to goods and chattels (bona 
et catalla) placed within the inclosure and shelter 
of the inn and its appurtenances (infra hospitium), 
as laid down in the Tear Books (1 1 Hen. XV. 45 
a. b. ; 22 Hen. YI. 21 b. ; 42 Eliz. 8, 11 a. b. ; 
42 Ap. pi. 1). Although animals put out to 
pasture at the guest's request are not so (1 Roll. 
Abr. 84; 4 Len. 6; 2 Browne, 255 ; Hawley v. 
Smithy 25 Wend. 262) ; yet vehicles left in the 
street by the innkeeper's servant (Jonet v. TyUr^ 
Ad. k £1. 522), or a waggon-load of goods in 
like manner placed in an unenclosed shed (Piper 
▼. Manny, 24 Wend. 282), or a sleigh-load of 
grain in an outhouse, where such articles were 
usually stored (Clute v. Wiggine, 14 J. R. 175), 
and goods placed in a ** commercial " room 
(Richmond v. Smith, 8 B. & C. 9), were held to 
be so. 

4. The person by whom the articles were taken, 
or the mode of loss, is immaterial (Tear Book, 22 
Hen. YI. 88. pi. 8; Roll. Abr. Tit. Hostler, 7; 
CUiU V. Wiggins, ubi tup. ; OUsa v. Libby, 86 
Barb. 70 ; 2 Kent's Com. 598 ; Story's Com. 806, 
sees. 470, 479 ; Bell's Com. 402-^. 4lh ed., 496, 
5th ed. ; Edwards on Bailm., 400, 403, 407 ; 
Jones on Bailm. 94), unless sqoh person were the 
servant or companion of the guest (Cro. Elii. 
285 ; Burgeee v. Clementt, ubi wp. ; Fowler v. 
Dorian, 24 Barb. 884), or the negligence of the 
gaesi oontributed to the loss (10 Elis., Dyer, 266-; 
BurgeH v. Clements, ut ante ; Fanuworth v. Park- 
wood, 1 Stark. 249). 

5. For clothing, ornaments of the person, in- 
cluding a reasonable amount of jewellery gene- 
rally worn by travellers, which embraoes a gold 
watch aod chain, gold pen and pencil-case (Oilee 
T. Libby, ubi. aup.), and for sufficient money to 
pay the travelling and other reasonable daily 
expenses of the guest, the innkeeper is held lia* 
ble (Taylor v. Jfonnot and Oiles v. Libby, ubi 
sup, ; Van Wyck v. Howard, 12 How. Pr. 197 ; 
Stanton ▼. Leland, 4 E. D. Smith, 88). 

{T9Uo&titkmid,) 
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GENERAL CORRESPONDENCE. 

To THE Editors of the Law Joukmal. 

Gentlemen, —Presuming upon the kiadness 
which you have ever extended to the student 
as well as the practitioner in your exposition 
of doubtful points, I have taken the liberty of 
placing my trouble before you, which is as 
follows : 

I was admitted a member of the Law Society 
as. a student-at-law in Trinity Term, 1865, and 
am consequently, in accordance with a late 
resolution passed by the Benchers of Osgoode 
Hall, eligible to compete for the first year's 
scholarship at the examination in November 
next Now what I desire to know is this — 
am I eligible for the second year's scholar- 
ship, to be competed for in November, 1866 ? 

Although I have propounded this question 

to several of the legal profession here, I have 

as yet been unable to obtain any definite 

information on the point, and your answer in 

the next number of the La%D Journal would, 

I am certain, be of interest to others similarly 

situated, as well as to a • 

Student-at-law. 



[See page 228.— Eds. L..J.] 



Belleville, 16th August, 1865. 
To THE Editors or the Law Journal. 

Gentlemen, — Will you allow me to call 
your attention to what seems to me to be a 
serious practical defect in the Registration 
Act ? Section 18 provides that deeds, &c., are 
to be registered through memorials thereof. 
Section 20 provides for the execution of such 
memorial. Section 28, et ieq,, provides modes 
of proof for registration ; section 27 for cases 
in which the witnesses have died, or are out of 
the Province. No provision is made for the 
death of the parties to the deed. So long as 
any one of them is alive, he can re-execute 
the deed by acknowledging his hand and seal 
before the requisite witnesses, and have a 
memorial executed; so that section 27 is of 
but little practical value. 

The Legislature evidently intended to give 
a much wider reach to the section than it has, 
and provide for the case of the death of the 
parties as well as of the witnesses, the latter 
part of the section evidently pointing to the 
registering of the instrument, on its produc- 



tion, with the certificate signed by the chair- 
man, &C. ; but by the operation of section 18, 
a memorial must be produced, and by section 
20 that memorial must be executed by one or 
more of, &c. 

Tours truly, 

Geo. D. Dicksott. 

[We think our correspondent has somewhat 
misconceived the effect of the sections referred 
to. Section 20 provides for the registration of 
a deed afler the death of the grantee, provided 
there is a witness to the execution of the deed 
who can attest its execution ; for it expressly 
authorises the heir, executor or administrator, 
&c, of the grantee to execute a memorial. It 
is thought by some that the word ^'hdrs,** 
would include purchasers ; but, howev^ that 
may be, the act now before Parliament to 
amend the Registry laws, makes this provision 
much more general, and will thereby, if the 
bill becomes law, save any question as to this. 
If^ however, the witnesses are dead, or the 
witnesses and grantee are both dead, proceed- 
ings should be taken under - section 27. It 
will be remarked that this section says nothing 
about a memorial, but provides that upon the 
necessary certificate being obtained, "the 
registrar, &c., shall record such deed, &c., 
and eertificaU, and shall certify the same." 
We do not think it an unreasonable construc- 
tion to put upon the section to say that in 
such cases a memorial is not required. The 
case seems to be an exception to the general 
rule that a memorial is necessary, and an act 
must be so read that every clause it may, if 
possible, have due operation. We cannot say 
what the general practice is, but in the regis- 
try offices for York and some other counties, 
it is usual to record the deed and certificate, 
and no memorial is required by the registrar. 
—Eds. L. J.] 



Concurrent writs — Antedating — Caneelkh 

tion of stamp:!. 

To THi Editors op the Law Journal. 

Gentlemen, — ^In issuing a concurrent writ 

of summons on a day after issuing the original 

writ> should the Clerk not only antedate the 

writ, but also cancel the stamp as of the day 

on which the original writ was issued? Or 

should he simply antedate the writ and cancel 

the stamp as of the day he issues the writ? 



September, 1865.] 



LAW JOURNAL. 



[Vol. L, N. S.-261 



MONTHLT RePBRTOBT — GENERAL GoBRBSPONDBNCE. 



By answering the above queries, you will 
much oblige your obedient servant, 

Cornwall, Aug. 16, 1865. Lix. 

[The 0. L. P. Act provides that the concur- 
rent writ will be antedated, or rather bear the 
same date as the original writ But there is 
no statute providing that the stamp shall be 
cancelled as of the day on which the original 
writ issued; and in the absence of such, it 
would, in our opinion, bo improper, if not 
illegal, to do so in regard to the stamp. — 
Eds. L. J.] 



MONTHLY REPERTORY. 

COMMON LAW. 

Q. B. May 6. 

Cowkll v. The Amman Aberdarb Colliebt 

COMPAHT. 

County Court— Cottt-^Rtference by consent be- 
fore trial— Meaning of ** recover** tn 18 i* H 
Viet. c. 61,*. 11. 

An action having been commenced, and isaae 
joined between the parties thereto, who were 
within tbe jarisdiction of the ^ame coantjr coart, 
was by- consent referred, before trial, to the de- 
cision of an arbitrator, " the costs of the cause 
to abide the event of the award." The arbitra- 
tor found for the plaintiff, with twenty shillings 
damages, and the master allowed him his costs, 
the aw^rd being in his favour. 

Held, that the plaintiff was not entitled to hia 
costs, having »* recovered" asam less than £20, 
within the meaning of 18 & 14 Vict. c. 61,8. 11, 
and being therefore deprived of costs by that 
section. (18 W. R. 715.) 



Ex. May 1. 

Uniom Babk or Manohkstkr v. Bbioh. 
Principal and tunty—Releate of principal. 

The defendant execated a guarantee under seal 
to secure a floating balance due from T. to the 
plaintiffs, and the deed contained a proviso that 
no forbearance to, or composition with, the prin- 
cipal, should discharge the defendant, but that 
the plaintiffs might deal with the principal at 
their discretion. Afterwards T. entered into a 
deed of arrangement, which the plaintiffs exe- 
cuted. The deed contained an assignment for 
the benefit of creditors, and a release of the 
debtor, without any reservation of rights against* 
sureties. 

Held, that the latter deed did not discharge 
the defendant from his liability as surety. (18 
W. R. 922.^ 



^- Of I" June 18. 

Blades ▼. Hioas. 

Oame—Ptoperty in animnlt ferss naturte. 
If a trespasser starts game in the land of A., 
»nd hunts it and kills it there, the property in 
■uch game vests absolutely in A., and not in the 
trespasser. (18 W. R. 927.) 



^- ^- ^ June 17. 

Loohlin v. Riohabdson. 

Practice^ Venue 
The marginal statement of venue is, under 
Gen. Rejr. T. T., 1858, r. 6, incorporated with 
the declaration, and therefore in a local action it 
amounts to an avermetft that the cause of action 
arose in the county named, and. if this fact be 
contradicted by the evidence, gives ground for a 
nonsuit. (18 W. R. 940.) 



C- P. June 10. 

HuBST ▼. Gbbat Wbstbbh Railway Compant. 
Railway— Conveyance of pateeny ere— Liability fbr 

punctuality of traint^Evidence of contract of 

duty — Time tabU—^Ticket. 

The Great Western Railway Company's line 
extends from 0. to G., and from G. to N. the line 
belongs to other companies. By arranperaents 
with those companies the Great Western Railway 
Company issue tickets from C. to N. The plain- 
tiff took a ticket from C. to N., and he and ano- 
ther person stated in evidence that they knew 
that the train ought to sUrt from C at 4 84, and 
arrive at G. at 7.89, in which case the plaintiff 
would have gone by the 8 17 train from G. to N. 
The-plaintiff was told by the station-master when 
he took his ticket that he would go through to 
N. by the train about to start, and he was also 
told afterwarJs by a porter that the train should 
start 4.84. The train, owing to a break-down, 
was late at C, and in consequence the plaintiff 
missed the 8 17 train ftom G. ; and he cculd not 
proceed from thence to N.till the 8. 17 train next 
day, and incurred various expenses and losses, 
for which he brought this action. The ticket 
was put in evidence on the part of the plaintiff, 
but the defendants' train bill was not. No evi- 
dence was given on the part of the defendants. 

Held, that the plaintiff could not recover, as 
there was no evidence of any breach of contract 
or duty on the part of the defendants. (18 W.R. 
voO.j 

CHANCERY. 
H. of L. May 12. 

Lbatbbb CiOTH Co. v. American Lxatbbb 

Cloth Co. 

Trade mark—Infrinyement'—Fahe repretentation$ 

— Colourable imitation—Properly in trade mark. 

The Court of Chancery will not protect a per- 
son in the use of a trade mark which contains 
false or misleading represenUtions concerning 
the character of the goods to which it is applied. 

Accordingly, where the purchasers of a manur 
factoring business, and of the right to use a 
trade mark, adopted and continued the use of 
such trade mark, which contained the name of 
the firm from whom they purchased, and state* 
ments and representations which had ceased to 
be true as regarded the article they manufac- 
tured. 

Seld, that they were not entitled to relief 
against an infringement of such trade mark. 

Observations as to the meaning of the expres- 
sion "property" in a trade mark, and as to 
what amounts to a colourable imitation of a trada 
mark. (IS W. R. 878.) 
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L. J. Jane 16. 

MuNEo Y. The Witiehob and Beiohtunosba 

Bailwat Compaet. 
Interlocutory injunction — Comparative injury — 

Specific performance — Raitwajf company — Con" 

tractor— Withholding of certificatee — Practice — 

Evidence. 

The court will not, bj an interlooutorj iDJano- 
tion, restraia au act, the Talidity ef which, as 
between the parties to the suit, is matter of 
doubt, and for which, if wrongful, the plaintiff 
can obtiia adequate compensation in damages at 
the hearing of the cause ; while the iignnction, 
if granted, woald inflict serious injury on the 
party sought to be restrained. 

The court, on motion for an injunction, will 
act as well according to the comparati?e injury 
which may arise from granting or withholding 
the injunction, as according to the justice of the 
case as appearing on the evidence. 

The court will not interfere by ligunction be- 
tween the parties to a contract, specific perfor- 
mance of which cannot be decreed. 

Per Tuembr, L. J.— On motion for an injunc- 
tion, it is open to counsel to use any affidavit 
filed before he addresses the court. (13 W.R. 880.) 

y. C. K. June 16. 

Talbot ▼. Maeshfibld. 

Practice — Production of doeumente — Trueteee* 
dealingi. 

Where trustees deal with a trust fund, all the 
ceituie que trusfent ba?e a right to see the docu- 
ments relating to such dealings, unless there is a 
special reason why they should not 

If trustees take the opinion of counsel to 
guide them in the trust, simply, the eettuie que 
truetent have a right to see those opinions, bat not 
cases and opinions taken after adverse proceed- 
ings and relating to such litigation. (13 W.R. 885.) 



L. J. June 29. 

Gallowat t. Citt or Loedoh. 

Practice — Stay of proceedinge pending appeal-^ 

Juriedietion — Diemietal of biU, 

Where a bill is dismissed, the jurisdiction of 
the court over the cause is gone, and no order 
can be made to bind the parties pending an ap- 
peal to the House of Lords. 

Where a plaintiff, whose ViU is about to be dis- 
missed, intends to appeal to the House of XiOrJs, 
he should ask that the decree dismissing the bill 
should be so framed as to keep alive the juris- 
diction of the court pending tue appeal. 

Oddie V. Woodford, 8 My. k Cr. 625, followed ; 
Price V. Saluibury, 11 W. R. 1014, overruled. 
(18 W. R. 988.) 

AUTUMN ASSIZES, 1866. 

EASTBEE CIEOUIT. 

The Eon. Mr. Juetiee Hagarty, 

OtUwa ^. Tuesday drd October. 

L'Origual Monday....... 9th October. 

Cornwall Thursduy ... 12ik October. 

Brockville Wednesday .. 18th October. 

Perth Monday ...... 23rd October. 

Kingston Tuesday 7th November. 



MIDLAED CIEOiriT. 

The Bon. The Chief Justice of Upper Canada. 

Whitby Monday...... 2nd October. 

Cobourg Thursday ... 6th October. 

Peterborough.... Monday....^ 1 6th October. 

Lindsay..... Friday 20th October. 

Nnpanee Wednesday.. 25th October. 

Picton Monday...... 80th October. 

Belleville Friday 8rd Noyember. 

BOMB CIEOUIT. 

The Hon. Mr. Juetiee Morrieon, 

Milton Monday 2nd October. 

Welland Thursday ... 5th October. 

Niagara Moodiy 9th October. 

Barrie Monday 16th October. 

Owen Sound Tuesday 24th October. 

Hamilton Monday 6th NoTcmber. 

OXrOED OIECiriT. 

7%e Hon. Mr, Juetiee John WUmoh, 

Simcoe Tuesday..... 8rd October. 

Cayuga Monday 9th October. 

Brantford Thurday ..... 12th October. 

Guelph Tuesday..... 17th October 

Berlin Tuesday..... 24th October. 

Stratford Friday 27 th October. 

Woodstock Tuesday ..... 81st October. 

WBSTBEE OlEOUIT. 

The Bon. The Chief Justice of the Common Pleat. 

Goderich Tuesday .... 10th October. 

Sarnia Monday...... 16th October. 

St. Thomas Thursday ... 19th October. 

London ........... Tuesday ..... 24th October. 

Chatham Tuesday 7th November. 

Sandwich Tuesday ..... 14th November. 

TOES AED PEEL AED OITT OF TOEOETO. 

The Bon. Mr. Justice Wilton. 

Tork and Peel ... Monday 9th October. 

City of Toronto... Monday 6th November. 



APPOINTMENTS TO OFFICE. 



NOTARIES PUBLia 

JAMBS KBITH GORDON, of Wbltby, Esqaire, Attora^r 
at-LBW» to iM A Notary Publio in Uppor Guiada. (Uaaettad 
Aagtut 12, I8tf6.) 

COLUMBUS H. GRBBN, of Toronto, Esqain, BMriitt^ 
st-Law, to be a Notary Public in U|>per Caoaula. (Oaaetled 
Augmt 12, 1866. 

CORNELIUS YALLEAU PRICE, of Kianton, EM|iiir«, 
Attorti«y-atLaw, to be a Notary Public in Upper Canada. 
(Gaaettvd AngOMt 1% 1885.) 

DANIKL McCarthy DSFOB, of Toronto, Esquii^, At- 
toroey'ttt'Lair, to be a Notary Public In Upper Cbnada. 
(QaMtted Aogmt U, 1885.) 



TO CORRESPONDENTS. 



« Studkitt-at-Law*' — " Gm. D. Dicmoh"— *• Ltz**— under 
"General Corraipondenoe." 

*' A Ratipatbb" too late for thia naaber. 

We bare raeelTed a ormmnnication apparently potted et 
" Mttcbeir and algned ** an old enbecriber." If eo. be most 
rarely be aware of oar rule tbat we cannot notice oommaai- 
eationa not Tvrlfled bv the name of the writer. In any ea» 
however, wo do not think the gtitjeet mattm- of the letter uf 
■uch general Intereet aa to warrant us in answering it. 
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DIARY FOR OCTOBER. 



8. SUN 
2. Mod 

7. Sat .. 

8. BUN 

9. Mon 
16. 8UN 
18. Wed. 
22. SUN 

28. Sat 

29. SUN 
81. Tu06 



.. 16M Sunday aSlur Trinity, 
. Oonnty Oonrt and Surrogate Oourt 1 
,. Gonntv Oourt aod Sarrogato Oourt Terra enda. 
^ nth Sunday after TriniJty, 
.. York and Peel Aasiies. 
... Wh Sunday afUr TrinUy. 
. St. Luke. 

. IWi Sunday after 7)rimty. 
. St. Simon and St. Jude, 



. 20th Sunday afUr Trinity. 
All Hallow Eto. 



NOTICE. 

Owing to the very large demand for Vu law Journal and 
Local Oonrta* Oaxette, tubacHben not detiring to take both 
pubUeationg are parOeuka^ mguutitd ai ohm to return the 
}Kick numJben of that one for which they do not wish to 
iubKribe. 
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LAW BILLS OF THE SESSION. 

Whatever may be said of the results of the 
sitting of the assembled wisdom of the land in 
a political way, with which, however, we have 
nothing to do, it cannot be denied that some 
very important measures affecting property 
and civil rights have been added to the Statute 
Book, during the session of Parliament that 
has just closed. 

Of these acts the most prominent are the 
Registry Act, the Act for quieting titles to 
real estate, and the Act to amend the law of 
property and trusts. Of the first it is needless 
to say much ; it has been before the profes- 
sion and the public for a long time, and the 
alterations now effected in the law of registra- 
tion of titles to real estate, have been fully 
considered and are known doubtless to most 
of our readers. Withont spinning out at the 
accustomed length, the arguments in favor of 
r^stration generally, we are nevertheless 
glad to notice every step towards a complete 
and stringent carrying out of the system which 
prevails in this country with reference to titles. 
And in this connection we direct attention to 
the letter which appears in another place, as to 
the advisability of providing some means of sup- 
plying the Imk which is occasionally found 
wanting in a chain of title, owing to the 
want of r^tration of the title of heirs. 
It would be a difficult thing perhaps to 



manage, but a little discussion and thought 
may eliminate the necessary inspiration. A 
very important judgment has just been 
given in the Court of Queen's Bench, in 
Rcibson V. Waddell^ which decides that the 
description of the addition of the subscribing 
witness in a memorial, was essential to the 
validity of the registration. There had been a 
foreshadowing of this decision, and greater 
caution has of late years obtained amongst 
conveyancers in consequence ; but we rather 
think that under it, half the titles in the coun- 
try would be found more or less defective, if 
the matter remained in that position ; but this 
judgment remained in abeyance, and was not 
given until a remedy had been provided by 
the L^slature, which is done by section 78 
of the late act, which reads as follows : 

" No registration of any deed or other in- 
strument heretofore made shall be deemed or 
adjudged void by reason of the name or names, 
residence or residences, addition or additions 
of the witness or witnesses to such deed or in- 
strument being improperly given or described 
in the registered memorial thereof, or being 
either in part or altogether omitted from such 
memorial, or by reason of any clerical error or 
omission of a formal or technical character 
therein ; and all r^strations heretofore effect- 
ed in separate registry books of unincorporated 
villages, are hereby confirmed when the law 
has been otherwise complied with, and such 
separate registry books shall be taken and held 
to form a part of the registry books of the 
municipality of which such unincorporated 
village forms a part: provided always, that 
this clause shall not affect any case or cases 
now proceeding in any of the courts of law or 
equity in Upper Canada.** 

The Registry Act, for all purposes which 
concern the profession in general, comes into 
force on the first day of January next. 

The Act for quieting titles has already been 
referred to at length in this journal.* It now 
remains to be seen how it will work. Chan- 
cery men who have lately been complaining of 
the reduction of their fees, will have the con- 
solation of knowing that the operation of this 
act is peculiarly within the precincts of their 
court We publish a copy of this act, as well 
as the rules promulgated by the judges of the 
Court of Chancery under it With these two 
acts in full working order, there should be no 

• Page 114, anU, 
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reason for any difficulty in the transfer of landed 
interests in Upper Canada ; and it is refreshing 
to see the premonitory symptoms of a **moye* 
in property, under the genial influence of the 
bountiful harvest) with which a kind Provi- 
dence has this year blessed us. 

We have next a curious gathering of sev- 
eral excellent provisions under the head of 
^* An act to amend the law of property and 
trusts in Upper Canada'" The first four sec- 
tions are placed under the head of " Leases,'* 
and are intended to restrict, in certain cases, 
the operation of the rule of law respecting 
licenses to do acts which without such 
license would create a forfeiture or give a 
right to re-enter, to the specific breach or the 
particular part of the property, &c, to which 
the permission or waiver is actually intended 
to extend. Sections 6 to 9 inclusive refer to 
the breach of covenants to insure against loss 
by fire. The act also provides for the release 
from a rent-charge on part of a hereditament 
charged. It permits a deed which is executed 
and attested in the ordinary manner, to be 
a valid execution of a power of appointment 
by deed, so far as such execution and attesta- 
tion is concerned. It makes provisions re- 
specting the sale of timber, &c., under a 
power of sale, and the sale of property 
charged with the payment of any debt, by 
a testator, &c Section 19 enacts that any 
person shall have power to assign personal 
property, including chattels real, directly to 
himself and another or other persons or cor- 
poration, by the like means as he might as- 
sign the same to anotiier. Section 20 pro- 
vides a punishment for frauds on sales and 
mortgages. Powers of attorney in general 
and powers of attorney executed by married 
women for the sale or conveyance of real 
estate to which she is entitled, or authorizing 
an attorney to bar dower, in particular, come 
in for their share of legislation ; and the old 
difficulty of the death of* the donor of the 
power, without the knowledge of the attorney, 
is removed. Sections 25 to 29 refer to the 
distribution of assets. Section 80 refers to 
limitation in intestacy, which does not come 
into force until 1st of January next Sec- 
tion 81 enables any trustee, executor, or ad- 
ministrator, without the institution of a suit, 
to apply by petition, certified by counsel, to 
any Judge of the Court of Chancery, in 
chambers, for the opinion, advice, and direc- 



tion of the Judge on any doubtful point con- 
nected with the management of the trust 
estate. By section 82, every deed or will 
creating a trust shall, without prejudice to 
the clauses actually contained in it, be deemed 
to contain the usual clause limiting the lia- 
bility of trustees, which is set out at length- 
This discursive but most useful act winds up 
with a provision respecting the satisfaction of 
mortgages charged on lands as to which no 
direction is given by the will of the owner. 

The act amending the Insolvent Act of 
1864 was passed this session, and is given 
in full in another place, as well as some 
other enactments for which we make room, 
some of them in this number and some in 
the Local Courts^ OazeiU^ namely, ** An 
Act in reference to the qualification of Jus- 
tices of the Peace," the origin of which 
was the decision of the Court of Queen's 
Bench in Herbert qui tarn v. Dowewell^ 24 
U. C. Q. B. 427; "An act to regulate the 
costs of arbitration ;" An act to extend the 
act to impose duties on bills and notes to all 
notes and bills of whatever amount ;'* *' An 
act to amend the master and servants* act ;" 
" An Act to declare valid certain sales of lands 
in Upper Canada;" "An act to repeal the 
fifth sub-section of the Attomey^s act ;" "An 
act to prevent County Judges acting as con- 
veyancers;" and "An act amending the 
Division Courts, so far as relates to the estab- 
lishment of new divisions,*' &a 

Aliens have by degrees been placed more 
upon a footing with native-bom subjects, so 
far as property is concerned ; and an act of 
this session gives them further privileges, by 
enacting that the real estate of any alien 
dying intestate shall descend and be trans- 
mitted as if the same had been the real estate 
of a natural-bom or naturalised subject of the 
Queen. 

The march of intelligence may be further 
noticed in the passage of the act for abolish- . 
ing the punishment of death in certain cases- 
For few if any of the crimes mentioned in the 
act is the death penalty now inflicted. If it is 
inexpedient that the punishment provided by 
law should be awarded, why have such punish- 
ments in the statute books ? — and this, irres- 
pective of the graver question, whether the ex- 
treme penalty of death is in any case conso- 
nant with sound reasoning, or necessary for the 
prevention of those crimes for which it may 
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still be inflicted. A motion was made in the 
House of Assembly, when this bill was under 
discussion, to have executions conducted pri- 
yately within the prison walls, but the motion 
was withdrawn. There has been much said 
lately by able men in England, as well in 
reference to conducting executions in private 
as to the abolition of the death penalty alto- 
gether, bat no satisfactory conclusion appears 
as yet to have been arrived at on either point 
Public opinion seems to be divided as to whe- 
ther such a punishment answers the purposes 
intended in %uch a manner as to legitimatize 
the depriving a human being of the life which 
the Almighty has given him, a proceeding 
which can only be excused on the ground of 
absolute necessity. This is, however, too im- 
portant a matter to enter into at present, and 
any change in the law would only be warranted 
after a full discussion and a thorough investi- 
gation of facts and statistics. 

We have also an act to amend the act of the 
previous session, respecting short forms of 
mortgages. 

Besides the enactments referred to, there 
are several acts of general interest, though 
not coming strictly within the definition of 
law bills, such «s the act as to stamps on 
notes and bills, already referred to ; an act to 
authorize the formation of co-operative associa- 
tions ; an act to provide more fully for the 
punishment of the crime of kidnapping ; an 
act to secure to wives and children the benefit 
of assurances on the lives of their husbands 
and parents ; an act for the further improve- 
ment of grammar schools; and finally, two 
acts which we are glad to notice, though not 
law bills at all, but designed for the special 
benefit of farmers generally — an act to pre- 
vent the spread of Canada thistles, and an 
ict to provide for the protection of sheep 
rom dogs, &c. 



DUNKIITS ACT. 
We notice that in several localities in Upper 
anada, county and township votes are about 
y be taken, with a view of introducing the 
rohibitflry provisions of the Temperance Act 
f 1864, otherwise known as " Dunkin's Act" 
ie have already alluded* to some of the gen- 
ral provisions of this Act, which are intended 
r the prevention of drunkenness and for the 

• iL.ao.3«. 



protection of the wives, families and property 
of habitual drunkards generally. These enact- 
ments are theoretically good, so far as they go. 
The diflBculty, as we before suggested, will 
probably lie in the working of them. As to 
the provisions for local prohibition, we enter- 
tain strong doubts as to the possibility of pro- 
venting the sale of intoxicating liquors by any 
legislative enactment of this kind,, and more 
particularly so in the present divided state of 
public opinion on the subject One of the 
worst things that can happen to a country is 
familiarizing the minds of the inhabitants with 
a systematic violation of the laws. Nothing 
weakens the force of a law so much as the 
knowledge that it can be broken with impunity, 
in fact it may almost be asserted that it is 
better to have no law at all than one which 
can be easily evaded or which cannot be 
enforced. 

The sin of intemperance, however, is gen- 
eral, and some assert on«the increase, and any 
course which the majority of a community 
think will check the evil should be tried ; but 
only as an experiment, for, as we have just 
remarked, " the cure may be worse than the 
disease." But the voice of the majority should 
prevail ; not the opinion of a few well mean- 
ing but in some cases mistaken enthusiasts 
who, fully impressed with the evils of intem- 
perance, do not care to think of the conse- 
quences which may result from their hasty, 
one-ideaed attempts to suppress it, and are not 
sufficiently conversant with human nature 
or sufficiently liberal in their ideas to form a 
correct opinion as to whether such attempts 
are likely to be successful. 

Tn what some people call " the good old 
days," drunkenness was not considered either 
criminal or disgraceful even amongst the more 
intelligent and educated classes of the commu- 
nity. By degrees, however, the enlighten- 
ment of Christianity and cultivated intellect 
prevailed, until the drunkard has at length 
come to be generally considered as despicable 
and a disgrace to humanity. This feeling is, 
for the reasons already given, stronger as we 
ascend in the social scale ; but it has not yet 
descended to those who compose the class 
most strongly imbued with the vice of intem- 
perance. The public opinion which operates 
so beneficially upon the higher classes has 
but little effect upon those for whom a cure is 
principally required. 



256— Vol. L, N. S.] 



LAW JOURNAL. 



LOctober, 1865. 



DuNKiN*8 Act, &a — Judgments. 



The conclusion which may be drawn from 
this is, that some means should be devised 
which would bring forcibly before the intem- 
perate the disgrace which attaches to the name 
of a drunkard. We may ask, would not a 
law which would make intemperance disgrace- 
ful in the eyes of all, and make the habitual 
drunkard contemptible, and which would place 
him on a level with a dangerous idiot, have a 
more salutary effect in suppressing this vice 
than a prohibitory law which we do not at 
present think can or will be rigorously en- 
forced. Try what would bo the effect of 
depriving the person adjudged to be an habits 
ual drunkard of the rights of citizenship. 
Deprive him of all power to contract debts or 
to do any legal act respecting his property (if 
he has any) or place it in the hands of a com- 
mittee, and disable him from voting at Par- 
liamentary and municipal elections. 

There is, however, a class too low to be 
reached by any of these means, who , would 
have to be punished in a more open way : in 
some way, the disgrace of which would be 
more patent to them — as, for instance, putting 
them in the stocks, or, as is done in some 
European countries, copipcl them to go 
through the street with a drunkard's badge 
•on, or i^ith the head showing through the top 
of a barrel, or by inflicting any other punish- 
ment which would render them ridiculous; 
and, if it is thought advisable, punish also in 
some such way the person convicted of giving 
liquor to the drunkard. We commend these 
remarks to those who are earnestly endeavor- 
ing, with often but scant assistance, to remedy 
a great social evil. 



The case of the Commercial Bank v. The 
Great Western Railway Company^ has been 
heard before the Privy Council in England, 
and the appeal been dismissed with costs. 
The rule therefore for a new trial obtained by 
the defendants, and against which the plain- 
tiffs appealed, stands. The case will probably 
come on for trial at the next assizes at 
Kingston. This appeal, it is said, will cost 
the Commercial Bank the nice little sum of 
$10,000, or thereabouts. 



We are sorry to chronicle the sudden death 
•of Dr. Ham, of Whitby, a well known and res- 
pected member of the profession, lie died on 
the 30th September, at the age of 61 years. 



JUDGMENTS. 

QUEEN'S BENCH. 

Present :— -Dbapib, C. J. ; Haoa&tt, J. ; 

MOB&ISOH, J. 

Mocday, Septembsr 26. 184%. 

RoU<m V. Waddell.'-ffeid, that nnder the old 
Registry act the description of the addition of the 
sabsoribiog witoesses in the memorial waa essen- 
tial to the validity of the registration. Bale 
absolute to enter verdict for plaintiff. 

Wilton V. Voffkt. — Appeal dismissed with 
eosts. 

Randall v. Burton. — Judgment Ibr defendut 
on demurrer, with leave to apply to a judge in 
Chambers for leave to amend. 

Dundat v. Johnston. — Rule discharged. 

Miller v. MeOUl—KvAt abaci ate to enter ver- 
dict for plaintiff. 

Lottee V. Murray. — Judgment for demandant 
on demurrer. 

Brown v. LewtM. — Rule abaci nte for new trial 
on payment of costs. 

Short V. Permet. — Appeal dismissed with costs. 

BoweiY. Clancy. — Appeal dismissed with costi. 

Craiff V. Great Wettem Railway (7o.— Appeal 
allowed. 

Brigg9 v. Grand \Trunk Railway Co. — Judg- 
ment for defendants on demurrer, with leave to 
to apply to amend.' 

Corporation of Longutuil v. Cuthman, — Rule 
dischnrged. 

Tucker et al v. Phillipi. — Rule discharged. 

The Queen v. Joeeph Cowan. — Rule absolute 
for new trial. 

Dickion v. Crabh. — Rule diBcharged. 

Lawrie et al. v. MeCallum. — Rule discharged. 

Chattr V. McMahon. — Appeal dismissed with 
costs. 

Batet V. Great Wtetern Railway Co.— Judg- 
ment for defendants on demurrer, with leave to 
apply to a Judge iu Chambers for leave to amend. 

In the matter of the Township of Hartley and 
the TowMhip of Emily. —Rule absolute to quash 
by-laws with costs, there having been Toting on 
a temperance by-Inw and no one presiding ac the 
meeting. 

In re Forrester and Township of JKow.— Bole 
discharged with costs. 

In re Valentine and the County of Bruce.^ 
Proceedings stayed by Act of Parliament. 

Stewart v. Kay. — Judgment for demandant 

D*Arcy v. White.— Held, that in an action of 
ejectment against two defendants, one of whom 
allowed judgment by default, a judgment and 
writ for costs against both is regular. Rule dis- 
charged with costs. 

Hibhert v. Scott. — Rule dischnrged. 

Moffatt V. i?ariiarrf.— Rule absolute to en^**" 
nonsuit. 

Hodge v. ^arwarrf— Rule absolute to enter 
nonsuit. 
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JBlaekbum ▼. Stewari.-^B,Ji\t discharged. 
Baby t. Langloia. — Ra1« discharged with costs. 
Lowry et al t. Lowy.—B,n\t absolute for new 
trial on payment of costs. 

Saturday, September 30, 1805. 

Doufker t. Canada Life Atturanee Co.— Rule 
sbaolute. 

Jleid T. Miller, — Rale discharged. 

In the matter of Fanny Lett and the Commercial 
Bank of Canada. — Appeal allowed, and rale to 
be made absolute in the court below, costs to 
abide the erent. 

Widder T. Buffalo and Lake Huron Railway 
Co. —Rule absolate to set aside Terdict withoat 
<}ost8. Leare to appeal granted. 

Ontario Bank T. JftitrAeaJ.— Rale absolate to 
set aside >i. /a. lands. 

Ontario Bank t. Kirby et al, — Rule absolute 
to set aside /(. /a. lands. 



COMMON PLEAS, 

Present :— -Riohabds, G. J. ; Adam Wilson, J. ; 
John Wilson, J. 

Monday, September 26, 186S. 

Becher t. Woods. — Poetea for plaintiff for south 
half 15, and for defendant as to south half 14. 

Provincial Jmuranee Co. t. Watson. — Rule 
refused* 

Nolan T. Coe. — Rale discharged. 

Kyle T. The Buffalo and Lake Huron Railway 
Co. — Rule absolute to enter Terdict for defen- 
dant on the third count, and discharged as to 
residue without costs to either party on this rule, 
the parties agree in the meantime to reduce 
▼erdict. 

OgUvie t. McRory. — Held^ that a judge at nisi 
prius has power unaer sec. 222 of C. L. P. A. to 
amend the record by addition of the parties, if 
amendment necessary to the determination of 
the real question in controyersy between the 
parties. Rule discharged. 

Turley ▼. WUliamton. — Rule discharged. 

Stephens t. Berry. — Held^ that a bill drawn in 
Chicago upon a party in Canada, payable in New 
York requires a Canadian stamp. That a party 
arailing himself of our law by placing double 
stamps on it must do so before action, and qutere, 
should he not do so within a reasonable time 
after becoming a party to the bill! Rule to 
increase the damages discharged, and rule abso- 
late to enter nonsuit 

McCallum ▼. McKinnon, — Judgment for plain- 
tiff on demurrer, with lea?e to apply to a judge 
in Chambers to amend. 

Fisher y. Berry. — Rule absolute for new trial 
without costs. 

Leatherman t. Trow. — Rule absolute for new 
trial on payment of costs in three weeks. 

IHel y. Ferguson. — Held^ that a justice of the 
peace acting without jurisdiction, or in cases of 
excess of jurisdiction, is not entitled to notice 
of action. Rule discharged. Leave to appeal 
refused. 



Pyper y. McKay. — Judgment for defendant on 
demurrer to fourth and fifth pleas. 

Oilmore y. Grand Trunk Railway Co. — Appeal 
allowed and rule absolute to enter nonsuit in 
court below. 

Harrington y. -Murray. — Rule discharged with- 
out costs. 

Canada Permanent Building Society y. Harris. 
JttdfOnent fur plaintiff on demurrer to plea. 

Kerr y. Kinsey — Rule discharged. 

Ontario Bank y. Kirby. — Rule discharged with> 
coeits. 

Olenniey. /2ow.— Rule dipcbarged. 

In re Walfare and the Corporation of Halton. 
— Rule absolute with costs. 



Batarday, September, 80, 1805. 

Corporation of Thurlow y. Bogart. — Upon 
plaintiffs consenting to a verdict for defendant 
on issues to Ist count, verdict to stand for plain- 
tiffs for $20 on 2od count and rule to be dis- 
charged. 

Harrold v. T'Atf Counties of Simeoe and Ontario. 
—Heldf that the corporations of the counties of 
Simeoe ahd Ontario are liable for the defective 
state of the bridge over *• The Narrows," where- 
by plaintiff fell and sustained injuries. Rule 
discharged. Leave to appeal granted.. 

Diamond v. McAnany. — Unless plaintiff con* 
sent to reduce his verdict by $200 on Ist count of 
the declaration, with an order for full costs, rule- 
to be absolute for new trial without costs. 

Bumsy. Cox. — Stands. 

Bond y. Bond. --Plaintiff's rule absolute for » 
new assessment and for amendment of declara- 
tion by striking out third breach on payment of 
costs, and defendant's rule discharged with costs. 

City Bank v. Maedonald. — Stands with a view 
to a settlement between the parties. 

Kitchen y. Murray. — Rule discharged, with 
ousts. 

Crooks V. Dickson. — Rule discharged, with. 

COsitS. 

Smart y. Miller. — Stands. 

In re David Lee el al. — Judgment declaring 
the rights of the parties, and upon filing an affi- 
davit of service on Ann Barker an order to go to 
the real representative for partition or sale. 



IN THE COURT OF QUEEN'S BENCH 
AND COURT OF COMMON PLEAS. 

RsocLiE Genebales. 

Trinity Term, 29th Victoria. 
The Rules of Court, under the head of 
" New Trial List," numbers One, Two, Three, 
Four, Five, Six, Seven, Eight, Nine, Ten, 
Eleven and Twelve, passed in Michaelmas 
Term, 27th Victorisd, shall be, from and after 
the first day of Michaelmas Term next, an« 
nulled, and the following Rules shall come 
into force and take effect upon and after the 
I first day of Michaelmas Term next 
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NBW TRIAL LIST.. 

1. The party who obtains any rale nm for 
a new trial, or for entering a non-suit or a 
verdict, or for increasing or reducing a Terdict 
on leave reserved, may, on or after the fourth 
day, inclusive, after the serving such rule, file 
the same, together with an affidavit of service, 
with the Clerk of the Court granting such 
rule. 

2. The party served with any such rule 
may, (if the same has not been already filed 
by the party who obtained the same) on or 
after the fifth day after the granting of the 
rule, file the copy served, with an affidavit of 
the fact and time of such service, with the 
Clerk of the Court granting such rule. 

8. In case the party to whom any such rule 
is granted shall neglect or delay to draw up 
and serve the same, the opposite party may, 
on or after the third day after the granting 
such rule, and upon filing with the Clerk an 
affidavit that the rule has not been served, 
enter a ne recipiatur with such Clerk, after 
which the Clerk shall not receive or enter such 
rule in the book hereafter required to be kept 
by him, and such rule saall be deemed to be 
abandoned, and the opposite party may pro- 
ceed as if no such rule had been moved for or 
granted. 

4. The Clerk shall, immediately on the 
receipt of any rule or copy, under the first or 
second Rules, enter a memorandum thereof 
in a book to be kept for that purpose in the 
order in which the same shall be delivered to 
him, such memorandum to be according to the 
.form following : — 

Term, (year). 



TUiutifTi 
Name. 



Defend't'fl 
Name. 



Defccript'D 
of Uule. . 



Whftn filed 

with 
the Clerk. 



How 

disposed of. 



5. On the first Saturday, the second Tues- 
day, and the second Friday of every Term, the 
Court of Queer's Bench, after going tlirough 
tbe Bar to hear motions for rules nisi or mo- 
tions of course, will hear the rules so entered, 
according to the order in which they stand, in 
preference to any other business ; and on the 
first Friday, secon 1 Monday, and second Wed- 
nesday of every Term, the Court of Common 
Pleas will, after going through the Bar to hear 
motions for rules nisi or motions of course, 
hear the rules so entered according to the 
order in which they stand, in preference to 
any other business. The causes to be heard 
each day to be those on the list as it stands at 
the opening of the Court 

6. Each Court, in its discretion, will hear 
any rule so entered when both parties are pre- 
sent and prepared to proceed. 

7. If, when a rule is called on in its proper 
order, the party who obtained the same does 
not appear to support it, and the opposite 
party attends and applies to have it discharged, 
8 uch rule may be discharged accordingly. 



8. If the party called upon to shew cause 
does not appear when the rule is called on in 
its proper order, the Court will hear the other 
side, ex parte^ and dispose of the rule. 

9. If neither party appear, the rule may, in 
the discretion of the Court, be treated as hav- 
ing lapsed, and be struck out of the Clerk's 
books. 

10. In the absence of other business, the 
Courts may, in their discretion, hear Rules so 
entered on any other days during Term be- 
sides those mentioned in the fifth Rale, the 
parties to the Rule being present and desirous 
to proceed. 

11. Each Court will, on sufficient ground 
shown upon affidavit, enhuige a Rule so enter- 
ed to a subsequent day in tne same Term, or 
to the following Term, and the Clerk shall 
alter the entry accordingly, and place the en- 
larged Rule at the foot of the list 

12. All Rules entered by the Clerk as afore- 
said, which remain unheard at the end of any 
Term, shall be enlarged as of course, on filing 
a motion paper to that effect, to the following 
Term, and shall be forthwith reentered in the 
Clerk's book, in the order in which they then 
stand, for hearing in the next ensuing Term. 

18. The Court may, nevertheless, in any 
case, if it shall see fit so to do, make any spe- 
cial rule or order, or give any special direction 
upon or with respect to any such Rule, or the 
entering, taking out, or service thereof^ or with 
respect to any supposed lapse or abandonment 
thereof or otherwise, as it might, have done 
before the passing of these or the rescinded 
Rules. 
Dated 9th September, A.D. 1866. 

(Signed) Wm. H. Draper, C. J. 

Wm, B, Richards, C.J. C.P. 

John H. Hagartt, J.Q.B, 

Jos. C. Morrison, J.Q.B. 

Adam Wilson, J C.P. 

John Wilson, J. C.P. 



ORDERS OF THE COURT OF CHANCERY 
UNDER ACT FOR QUIETING TITLES. 

[September 10, 1S06.] 

1. Under the Act for quieting titles to real 
estate in Upper Canada, the petition for inves- 
tigation of title shall not include two or more 
properties dependent on separate and distinct 
titles ; but may include any number of lots or 
parcels belonging to the same person, and de- 
pendent on one and the same chain of title. 

2. Where a petition is filed under the said 
Act, the Registrar is to deliver to the party 
filing the same a certificate of the filing there- 
of for registration in the proper county ; and 
thereupon the petition is forthwith to be refer- 
red and delivered by the Registrar to such 
ofiBcer of the court or other referee as shall firom 
time to time be designated by the court for 
that purpose. 

8. Such ofiScer or other referee is to be called 
the Referee of Titles. 
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4. The particulars necessary under the Act 
to support the petition are to be delivered by 
the petitioner or his solicitor to the referee of 
titles, and are to be forthwith examined and 
considered by him. 

5. Where the application is under the second 
section of the Ac^ the referee of titles, on re- 
ceiving the petition, is to attend the presiding 
Judge in Chambers with the same for direc- 
tions as to proceeding therewith. 

6. In any case under the first section of the 
Act, and in any case which the Judge autho- 
rizes to be proceeded with under the second 
section of the Act, if, on such examination as 
aforesaid, the referee finds the proof of title 
defective, he is to deliver or mail to the peti- 
tioner, or to his solicitor or agent, a memoran- 
dum of such finding. 

7. When the referee finds that a good title 
is shown, he is to prepare the necessary ad- 
vertisement for the Canada Gazette, and to 
endorse thereon a memorandum of the other 
newspaper or newspapers, if any, in which he 
thinks it proper to have the same inserted, and 
the number of insertions to be given thereto 
in the Gazette and other newspaper or news- 
papers, respectively. 

8. Any notice of the application to be served 
or mailed under the fourteenth section of the 
Act, is to be prepared in like manner; and 
directions are in like manner to be given as to 
the persons to be served with such notice, and 
as to the mode of serving the same. 

9. The referee is, from time to time, to con- 
fer with one of the judges in respect of the 
matters before the referee, as there shall be 
occasion. 

10. Where there is no contest, the attend- 
ance of the petitioner, or of any solicitor on 
his behalf^ is not to be required on the examina- 
tion of the title, except where, for any special 
reason, the referee directs such attendance. 

11. But in case the petitioner is dissatisfied 
with any finding or direction of the referee, he 
may apply to him to review and alter the same, 
and is to be entitled to an appointment for dis- 
cussing the same before the referee ; and an 
appeal will lie to the court from any finding or 
direction which is then made. 

12. When any person has shown himself en- 
titled to a certificate or title, or a conveyance 
under the Act and has published and given all 
the notices required, the referee is to prepare 
the certificate of title, or conveyance, and is to 
sign the same at the foot or in the margin 
thereof; and is to attend one of the judges 
with the same, and with the deeds, evidence, 
and other papers before him, in reference there- 
to; and on the certificate or conveyance being 
signed by the judge, the referee is to transmit 
or deliver the same to the registrar, to be signed 
and registered by him ; and the registrar is to 
deliver or transmit the same, when so signed 
and r^stered, to the petitioner, his solicitor, or 
agent, for registration in the proper county. 

13. When a certificate of title or conveyance 



under the Act, has been granted, the referee 
may, without further order, deliver, on de- 
mand, to the party entitled thereto, or his 
solicitor, all deeds and other evidences of title, 
not including affidavits made, and evidence 
given in the matter of the title ; and is to take 
his receipt therefor. 

14. The fees of solicitors and counsel, and 
the fees payable by stamps, for proceedings 
under the said Act, are, respectively, to be the 
same under like proceedings in other cases. 

15. The referee is, in lieu of all other fees, 
to be entitled to a fee of fifty cents for every 
deed in the chain of title, omer than satisfied 
mortgages ; and to a fee of $2 on the certificate 
of title, or the conveyance under the Act ; and 
no fur^er or other fee is to be payable to the 
referee in respect of any of the proceedings by 
or before him under the said Act, in an uncon- 
tested case. 

16. In a contested case, the referee is, in ad- 
dition, to be entitled in respect of th^ proceed- 
ings occasioned by the contest, to the same 
fees therefor as are payable to the Maimer or 
accountant, for the like proceedings in suits. 

17. Petitions under the 85th section of the 
Act are to be filed and proceeded with in the 
same manner, as nearly as may be, as peti- 
tions for an indefeasible title ; and the fees of 
officers, solicitors, and counsel, are to be the 
same as in respect of the like proceedings in 
suits. 

ACTS OP LAST SESSION. 

An Act for quieting Titles to Real Estate 
IN Upper Canada. 

[Ascented to 18th September, 1865.] 

Whereas it is expedient to give certainty to 
the title to real estates in Upper Canada, and 
to facilitate the proof thereof; and also to 
render the dealing with land more simple and 
economical : Therefore, Her Majesty, by and 
with the advice and consent of the Legislative 
Council and Assembly of Canada, enacts as 
follows : 

1. — Any owner of an estate in fee simple in 
land in Upper Canada, or any trustee for the 
sale of the fee simple, shall be entitled to have 
his tide judicially investigated and the valid- 
ity tiiereof ascertained and declared ; and he 
shall be so entitled whether he has the legal 
estate or not, and whether his title is subject 
or not to any charges or incumbrances. 

2. — Any other person who has an estate or 
interest, legal or equitable, in or out of land 
in Upper Canada, may also apply for the in- 
vestigation of his title and a declaration of the 
validity thereof; but it shall be in the discre- 
tion of the Judge by or before whom the pro- 
ceedings are taken, to grant or refiise the appli- 
cation for the investigation ; and such discre- 
tion may be invoked and exercised at any 
stage of the proceedings, and the decision of ' 
the Judge in exercising such discretion shall 
be subject to appeal tike any other decision. 
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3.— The application shall be to the Court of 
Chancery or any Judge thereof, and may be 
by a short petition in the form given in the 
Schedule A. 

4. — A certificate by the Registrar of the 
said Court, of the petition being filed, shall be 
registered in the R<^istry Office of the County 
in which the land lies, and this certificate may 
be in. the form given in Shedule B. 

5. — The application shall be supported by 
the following particulars : 

(1.) The title deeds (if any] and evidences of 
title relating to the land that are in the pos- 
session or power of the applicant ; 

(2.) A certified copy of the memorials of all 
other registered instruments affecting the land, 
or of all since the last judicial certificate, if 
any under this Act, was given (as the case 
may be), up to- the time of the registering of 
a certificate of the petition as provided for by 
Section four ; 

(3.) The certificate of the Registrar of the 
County in which the land lies, as to bills and 
proceedings, in Chancery or in any County 
Court on its equity side, relating to the land, 
and of which a certificate has been registered 
in his office. 

(4.) A concise statement of such facts as are 
necessary to make out the title, and which do 
not appear in the produced documents; but 
no abstract of produced documents shall be 
required, except on special grounds ; 

(5.) Proofs of any facts which are required to 
be proved in order to make out the title, and 
which are not established by the other pro- 
duced documents, unless the Judge shall dis- 
pense with such proofs until a future stage of 
the investigation ; 

(6.) An affidavit or deposition by the person 
whose title is to be investigated and a certifi- 
cate of one of his Counsel or Solicitors, to the 

(7.) A Schedule of the particulars produced 
effect hereinafter respectively mentioned, un- 
less the Judge sees fit, for some special reason, 
to dispense with the same respectively ; 
under the preceding six sub-sections. 

6. — The affidavit or deposition of the person 
whose title is to be investigated, shall state to 
the efiect, that to the best of his knowledge 
and belief he is the owner of the estate or 
interest (whatever it is) which is claimed by 
the petition, subject only to the charges and 
incumbrances set forth in the petition or in 
the Schedule thereto, or that there is no charge 
of incumbrance afiecting the land ; that the 
deeds and evidences of title which he pro- 
duces, and of which a list is contained in the 
Schedule produced under the preceding sec- 
tion, are all the title deeds and evidences of 
title relating to the land that are in his pos- 
session or power, and that he is not aware of 
the existence of any claim adverse to or incon- 
sistent with his own to any part of the land 
or to any interest therein, or if he is aware of 
such adverse claim, he shall set forth every 
.such adverse claim, and shall depose that he 



is not aware of any except what he sets forth ; 
and the affidavit or deposition shall also set 
forth whether any one is in possession of the 
land, and under what claim, right or title ; and 
shall state that to the best of the deponent^s 
knowledge, information and belief^ the said affi- 
davit or deposition, and the other papers pro- 
duced therewith, fully and fairly disclose all 
facts material to the title claimed by the peti- 
tioner, and all contracts and dealings which 
affect the same or any part thereof; or give any 
right as against the applicant 

7. —This affidavit or deposition may, in a 
proper case, be dispensed with, or may he 
made by some other person instead of the per- 
son whose title is to be investigated, or an 
affidavit or deposition as to part may be made 
by the one, and as to part by another, at the 
discretion of the Judge to whom the applica- 
tion is made ; and in such case the affidavit 
shall be modified accordingly. 

8. — The certificate of the Counsel or Solici- 
tor shall state to the effect, that he has investi- 
gated the title and believes the party to be the 
owner of the estate which the petition claims 
in the land in question, subject only (if such 
be the case) to any charges or incumbrances 
that may be set forth in the Schedule to the 
petition (or that he so believes, subject to any 
condition, qualification or exemption to be set 
forth in the certificate), and that he has con- 
ferred with the deponent on the subject of the 
various matters set forth in the affidavit or 
deposition referred to in the preceding two sec- 
tions, and believes the affidavit or deposition 
to be true. 

9. - The Judge in investigating the title may 
receive and act upon any evidence that is now 
received by any of the Courts on a question 
of tiUe ; and any evidence which the practice 
of English Conveyancers authorizes to be 
received on an investigation of a title out of 
Court; or any other evidence, whether the 
same be or be not receivable or sufficient in 
point of strict law, or according to the practice 
of English Conveyancers, provided the same 
satisfies the Judge of the truth of the facts 
intended to be made out thereby. 

10. — The proofs required may be by, or in 
the form o( affidavits or certificates ; or may 
be given viva voce ; or may be in any other 
manner or form that under the circumstances 
of the case is satisfactory to the Judge in re- 
gard to the matters to which the same relate. 

11. — If the Judge is not satisfied with the 
evidence of title produced in the first instance, 
he shall give a reasonable opportunity of pro- 
ducing further evidence, or of removing defects 
in the evidence produced. 

1 2. — Before giving a certificate or conveyance 
under this Act, the Judge shall direct to be 
published in the Canada Oautte, and if he 
sees fit in any other newapaper or newspapers, 
and in such form and for such period or per- 
iods as the Judge thinks expedient, a notice 
either of the application being made, or of the 
order or decision of the Judge thereon ; and 
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the certificate of conveyance shall not be 
s^ed or executed until after the expiration 
of at least four weeks from the first publica- 
tion of such notice, or such other period as 
the Judge may appoint 

13. — When the Judge is satisfied respecting 
the title, and considers that the certificate of 
title can safely be granted without any other 
notice of application than the published notice 
60 required, he shall grant the certificate ac- 



14. — In case of there appearing to exist any 
claim adverse to or inconsistent with that of 
the Petitioner to or in respect of any part of 
the land, the Judge shall direct such notice 
as he deems necessary to be mailed to or serv- 
ed on the adverse claimant, his solicitor, 
attorney, or agent 

16. — In all cases he may require from time 
to time any further publication to take place, 
or any other notice to be mailed or served, 
that he deems necessary before granting his 
certificate. 

16. — ^Before a certificate of title is granted, 
satisfactory evidence shall be given by certifi- 
cate, affidavit or otherwise, that all taxes, rates 
and assessments, for which the land is liable, 
have been paid, or that all except those for 
the current year have been paid. 

17. — Every claim of title under this Act shall 
be presumed to be subject to the following ex- 
ceptions and qualifications, unless the petition 
for investigation expressly alleges the con- 
trary; 

(1.) The reservations (if any) contained in the 
original grant from the Crown ; 

(2.) Any municipal charges, rates or assess- 
ments theretofore imposed for local improve- 
ments, and not yet due and payable ; 

(8.) Any title or lien which, by possession or 
improvement or other means, the owner or 
person interested in any adjoining land has 
acquired to or in respect Of the land mentioned 
in the certificate ; 

(4.) Any lease or agreement for a lease, for 
a period yet to run, of not exceeding three 
years, where there is actual occupation under 
the same. 

18. — But if the applicant desires the certifi- 
cate to declare the title to be free from the 
said particulars, or any of them, his petition 
shall so state, and the investigation shall pro- 
ceed accordingly. 

19. — Any person having an adverse claim, or 
a claim not recognized in the applicants peti- 
tion, may at any time before the certificate of 
title is granted, file and serve on the applicant, 
his solicitor or agent, a short statement of his 
claim, which may be in the . form set forth 
in Schedule G. 

20. — ^This claim shall be verified by an affi- 
davit to be filed therewith. 

21. — In case of a contest, the Judge may 
either decide the question of title on the evi- 
dence before him, or may refer the same or any 
matter involved therein to the full Court, or to 
any mode of investigation which is usual in 



other cases, or which he may deem expedient, 
and may defer granting the certificate until 
afterwards, according as the circumstances of 
each case render just and expedient. 

22. — The Judge may, at any stage of the 
cause, order security for costs to be given by 
the applicant for a certificate, or by any person 
making any adverse claim. 

23. — ^The Judge may order costs either as 
between party and party, or as between solici- 
tor and client, to be paid by or to any person, 
party to any proceeding under this Act, and 
may give directions as to the fund out of which 
any costs shall be paid. 

24. — The Petitioner may by leave of the 
Judge withdraw his application at any time 
before final adjudication, or payment of all 
costs incurred in the investigation either by 
himself or by any adverse claimant 

25. — With a view of expediting investiga- 
tions, and subject to any general orders in this 
behalf^ the Judge, if be sees fit, may refer 
any petition presented under this Act to the 
Master or a Deputy Master or any other officer 
of the said Court, or to any Counsel named by 
the Judge, and in such case the referee shall 
proceed as the Judge himself should do under 
this Act, had the reference not been made, and 
shall have the same powers. 

26. — The Judge may also refer any title to 
counsel named by the Judge, for a preliminary 
report or examination, and may call for the 
assistance of counsel in any other way and for 
any other purpose that may tend to the dis- 
patch of business under this Act 

27. — The Judge may give one certificate of 
title, comprising all the land mentioned in the 
Petition, or may give separate certificates as 
to the title of separate parts of the land. 

28.— The certificate of title may bo in the 
form contained in Schedule D to this Act, and 
shall be under the seal of the Court, and shall 
be signed by one of the Judges and by the 
Registrar of the Court, and the same and the 
Schedule (if any) thereto, or a duplicate or 
counterpart of the same, shall be registered in 
frill, both in the Court of Chancery and in 
the Books of the Registry Office of the County 
where the land lies, without any further proof 
thereof 

29. — A memorandum or certificate of the 
r^stration may be endorsed on the certificate 
of title or on any counterpart or certified copy 
thereof thus: — 



*^ Registered in 
Book ^ Page — 



Chancery. 186- 

A. G. Registrar. 



R^stered in the Registry Office for the 

County of , Book , Page , (Date) 

Registrar," and a memorandum or certifi- 
cate so signed shall be evidence of the registra- 
tion mentioned therein. 

80. — ^The certificate of title when so scaled, 
signed and registered, shall be conclusive at 
law and in equity, and the title therein men- 
tioned shall be deemed absolute and indefeas, 
ible, from the day of the date of the certificate*. 
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as regards Her Majesty and all persons what- 
eyer^ subject only to any cbarges or incum- 
brances, exceptions or Qualifications men- 
tioned therein, or in the Schedule thereto, and 
shall be conclusive evidence that every applica- 
tion, notice, publication, proceedings, consent 
and act whatsoever, which ought to have been 
made, given and done previously to the grant- 
ing of the certificate, has been made, given 
and done by the proper parties. 

81. — After a certificate of title is duly rei^is- 
tered, a copy of a certificate, purporting to be 
signed and certified as such copy, by the 
Registrar in Chancery, or by the Registrar for 
thQ County in which the land lies, shall be 
admissible evidence of the certificate for all 
purposes whatsoever, without further evidence 
of such copy, and without accounting for the 
non-propuction of the certificate. 

82. — In case of a Chancery sale, the Court 
of Chancery, if it thinks fit, may investigate 
the title with a view to granting an indefeasible 
title, and in that case, a conveyance executed 
to the purchaser under the seal of the Court, 
and purporting to be under the authority of 
this Act, shall have the same conclusive effect 
as a certificate. 

83. — The conveyance may be in the form set 
forth in Schedule £ to this Act 

84. — Where a decree is made for the specific 
performance of a contract for the sale of an 
estate, and it is part of the contract that the 
vendor shall have an indefeasible title, the 
Court shall make the like investigation, and 
the conveyance may be in the form set forth 
in the same Schedule E. 

85. — In case any person domiciled in Upper 
Canada, or claiming any real estate in Upper 
Canada, desires to establish, not his title to 
some specific property, but generally that he 
is the legitimate child of his parents, or that 
the marriage of his father or mother, or of his 
grandfather and grandmother, was a valid mar- 
riage, .or that his own marriage was a valid 
marriage, or that he is the heir or one of the 
co-heirs of any person deceased, or that he is 
the natural born sobject of Her Majesty, he 
may, if the said Court thinks fit, have any of 
the said matters judicially investigated and 
declared. 

36. — The application may be by a short peti- 
tion stating the object of the application. 

37. — The petition shall be supported by an 
afiidavit of the applicant verifying the state- 
ments of the petition, and stating further that 
bis claim is not disputed or questioned by any 
person ; or if his claim is to his knowledge dis- 
puted or questioned, he shall set forth the 
jfacts in relation to such dispute or question, 
and shall depose that he is not aware of any 
dispute or question, except what he has set 
forth, and he shall state in the affidavit such 
other facts as may satisfy the Court of the 
propriety of proceeding with the investigation. 

88. — The investigation shall be made by the 
same judicial authority and in the same man- 
ner, and ^^ *^'* — '^^ evidence, and the same 



publication or other notice shall be required, 
and the same proceedings generally shall be 
had, and the certificate granted on such inyes- 
tigation shall be r^stered in the same wmy, 
and may be proved by the same ovidence, as 
nearly as may be respectively, as in cases 
under the first section of this Act 

89. — ^This certificate when registered shall be 
conclusive and indefeasible in favor of the 
party on whose application the same was 
granted, and all persons claiming by, from, 
through or mider him, and shall be prim 
facie evidence in fiivor of all other persona, 
and against all persons of the truth of the &ct 
therein declared. 

40. — A separate book shall be kept in Chan- 
cery for the registering of these and other 
certificates of title, and conveyances given 
under this Act, and the certificates and con- 
veyances registered therein shall be numbered 
in order, and convenient indexes to the books 
shall be kept in such form as the Court from 
time to time directs. 

41. — In case any person who, if not under 
disability, might have made any application^ 
given any consent* or done any act, or been 
party to any proceeding under this Act, is a 
minor, an idiot or a lunatic, the guardian of 
the minor, or committee of the estate of the 
idiot or lunatic may make such application, 
give such consent, do such act and be party 
to such proceeding as such person might, if 
free from disability, have made, given, done 
or been party to, and shall otherwise represent 
such person for the purposes of this Act ; and 
if the minor has no guardian, or the idiot or 
lunatic no committee of his estate, the Court 
or Judge may appoint a person with like power 
to act for the minor, idiot or lunatic ; but a 
•married woman shall, for the purposes of this 
Act, be deemed a feme-sole. 

42. — After a certificate is granted in regard 
to any of the matters investigated under this 
Act, any party aggrieved thereby may, on 
petition, and after satisfactorily accounting for 
his delay, have the title or claim re-investigated 
on such terms as may be just 

48. — But no proceeding on such petition 
shall affect the title of any person who, in the 
meantime, and after the registration of the 
certificate, shall have acquired, by sale, mort- 
gage or contract, for valuable consideration, 
any estate or interest in the land specified in 
the certificate of title ; or (in case the certificate 
was under the thirty-fifth section of this Act) 
in any land or other property, the title to 
which was derived from, through or under 
the person named in the certificate, in the 
character which is thereby declared to belong 
to him. 

44. — Proceedings under this Act shall not 
abate or be suspended by any death or trans- 
mission or charge of interest, but in any such 
event the Court or Judge may require notices 
to be given to persons becoming interested, or 
may make any order for discontinuing, or 
suspending, or carrying on the proceedings, or 
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otherwise in relation thereto; as under the 
circumstances may be iust 

46. — No petition, order, affidavit, certificate 
registration or other proceeding under this 
Act shall be invalid by reason of any infor- 
mality or technical irregularity therein, or of 
any mistake not affecting uie substantial 
justice of the proceeding. 

46. — An appeal shall lie from an order or 
decision of a Judge under this Act to the fiill 
Court, and from me full Court to the Court of 
Error and Appeals, as in the case of Orders, 
Decrees, Rules and Ju^ments, in suits. 

47. — The foregoing provisions of this Act 
shall be so construed and carried out, as to 
facilitate, as much as possible, the obtaining 
of indefeasible titles by the owners of estates 
in land, through the simplest machinery, at 
the smallest expense, and in the shortest 
time, consistent with reasonable prudence in 
reference to the rights or claims of other 
persons. 

48. — If in the course of any proceeding under 
this Act, any person acting either as principal 
or agent, shall, knowingly and with intent to 
deceivoi make, or assist or join in or be privy 
to the making of any material fidse statement 
or representation, or suppress, conceal or 
assist or join in or be privy to the suppressing, 
withholding or concealing from the Court any 
material document, fact or matter of informa- 
tion, erery person so acting shall be deemed 
to be guilty of a misdemeanor, and on convic- 
tion shall be liable to be imprisoned in the 
Provincial Penitentiary for a term not exceed- 
ing three years, and not less than two years, or 
to be imprisoned in any other prison or place of 
confinement for any term less than two years, 
and in the latter case with or without hard 
labor, or to fined such sum as the Court by 
which he is convicted shall award ; any order or 
declaration of title obtained by means of such 
fraud or falsehood, shall be null and void for 
or against all persons other than a purchaser 
for valuable consideration without notice. 

49. — If in the course of any proceeding 
before the Court, under this Act, any person 
shall fraudulently forge or alter, or assist in 
forging or altering any certificate or other 
document relating to such land or the title 
thereto, or shall fraudulently offer, utter, dis- 
pose of or put off any such certificate or other 
document, knowing the same to be forged or 
altered, such person shall be guUty of felony, 
and upon conviction shall be liable, at the 
discretion of the Court by which he is con- 
victed, to be imprisoned in the Provincial 
Penitentiary for life or for any term not less 
than three years, or to be imprisoned in any 
other prison or place of confinement for any 
term not exceeding two years, and in the 
latter case with or without hard labor. 

50. — No proceeding or conviction for any 
act hereby declared to be a misdemeanor, shall 
affect any remedy which any person aggrieved 
by such act may be entitled to, either at law 



or in equity, against the person who has com- 
mitted such act 

51. — ^Nothing in this Act shall entitle any 
person to refuse to answer any question or 
interrogatory in any civil proceeding in any 
Court of law or equity, but no answer to any 
such question or interrogatory shall be admis- 
sible in evidence against such person in any 
civil proceeding. 

62. — The said Court may, fix)m time to time, 
make general orders for referring all or any 
applications under this Act, to any master, 
deputy-master or other officer of the Court, or 
to anv Counsel or other person appointed by 
the Court in that behalf, and to regulate the 
fees to be paid on such reference, and the 
referee shall have the same powers as a Judge 
within the limits prescribed by such general 
orders ; and the Court may also from time to 
time, make other general orders for the pur- 
poses of this Act, and for regulating the prac- 
tice under the same ; and all general orders 
made in pursuance of this section may from 
time to time be rescinded or altered by the 
said Court 



SCHEDULE A. 

nr OHAVGIftT. 

Form of Petition for the investigation, sec. 8. 

In the matter of {the Bast half of lot No, 

in the concession in the township of 

or as the case may he, describing the proper- 
ty very briefly.) 
To the Honorable the Judges of the Court of 
Chancery: — 

The Petition of 

Sheweth, — 

That your petitioner is absolute owner in 
fee simple in possession (or as the case may 
be), of the following property {describing it). 
That there is no charge or other incumbrance 
affecting vour petitioner's title to the said land 
{except, ic., or, — that your petitioner's title 
is subject only to the charges or incumbrances 
in the schedule hereto mentioned, and that the 
only persons having or claiming any charge, 
incumbrance, estate, right or interest in the 
said land are set forth in the schedule hereto 
annexed, and that the charge, incumbrance, 
estate, right or interest belonging to or claim- 
ed by each is therein set forth^ Your peti- 
tioner therefore prays that his title to the said 
land may be investigated and declared under 
the Act for quieting titles to real estate in Up- 
per Canada. 

(Signed,) A. B. 

or C. D., Solicitor for A. B. 

SCHEDULE B. 

Form of Registrar's Certificate of an Appli- 
cation under this Act, sec. 4. 
I certify that an application has been made 

by to the Court of Chancery, under the 

Act for quieting titles to real estate in Upper 
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Canada, for a certificate of title to the follow- 
ing lands {stating them), 

Alex. Grant, 
BegUtrar, 



SCHEDULE C. 

Form of an Adverse Claimanfe Statement^ 

Sec. 19. 

In the matter of, &c (as in petition). 

A. B. of, &C., claims to be the owner of the 

said land, &a, Ac (stating very briefly the 

nattive of the claim and the grounds of it). 

Dated this day of 186—. 

(Signed,) A. B., 

or C. D., Solicitor for A.',B. 



SCHEDULE D. 
Form of Chancery Certificate of Title^ sec. 28. 
No. 

These are to certify under the authority of 
the Act for quieting titles to real estate in 

Upper Canada, that A. B. is the legal 

and beneficial owner in fee simple in pos- 
session (or as the case may he^) of all, dbc, 
(here describe the property^) subject to the 
reservations mentioned in the seventeenth sec- 
tion of the said Act and therein numbered 
respectively one, two, three and four (or as the 
case may be\ and to (specifying either by 
reference to a schedule or otherwise any of the 
other charges or incumbrances^ exc^tions^ or 
qualifications to which the title of A. B. is 
subject) but free from all other rights, interestr, 
claims and demands whatever. Or that (stat- 
ing the facts found and declared under the 
thirty fifth section of this Aet^ and stating 
on whose application the same are declared.) 

In witness whereof (Chancellor or one 

of the Vice- Chancellors^) of the said court, 
has hereunto set his hand, and the seal of the 

said court has been hereunto aflBxed, this 

day of . 

A. Grant, C. D. L. S. 

Begistrar. 

SCHEDULE E. 

Form of Chancery Deed, sees. 38 and 34. 
No. 

The Court of Chancery for Upper Canada, 
under the authority of the Act for quieting 
titles to real estate in Upper Canada, doth 
hereby grant unto A. B. &c. (h^re describe the 
premises sold), to hold the same unto the said 

his heirs and assigns for ever (or as the 

cane may be\ subject to (here specify as in the 
case of a Chancery certificate of title). 

In witness whereof ( Chancellor or one 

of the Vice- Chancellors of the said Court), 
has hereunto set his hand, and the seal of the 

said court has been set, this day of 

in the year of our Lord, 

A. Grant, C. D. L. S. 

Registrar, 



An Act to amend the Insolvent Ac?t of 18G4. 

[AflMoted to ISth Septomba-, 1M&.} 

Whereas, it is expedient to amend the Insol- 
vent Act of 1864, in the particulars hereinafter 
set forth; Therefore, Her Miyesty, by and 
with, &C., enacts as follows : 

1. — Every Assignee appointed under a Deed 
of Assignment s^U immediately give notice 
thereof by advertisement (Form D, append- 
ed to the said Act) 

2. — A voluntary assignment may be made to 
any official assignee appointed under the said 
Act, without the performance of any of the 
formalities^ or the publication of any of the 
notices required by subsections one, two, three 
and four of section two of the said Act 

8. The following shall be added to, and shall 
be read and construed as forming part of sub- 
section a of section three, that is to say : " or 
if, being a trader, he permits any execution 
issued against him under which any of his 
chattels, land or property are seized, levied 
upon or taken in execution, to remun unsatis- 
fied till '.within forty-eight hours of the time 
fixed by the Sheriff or officer for the sale 
thereof; subject however to the privileged 
claim of the seizing creditor of the costs of 
such execution, and also to his clum for the 
costs of the judgment under which such exe- 
cution has issued ; which shall constitute a 
lien upon the effects seized, or shall not do so, 
according to the law as it existed previous to 
the passing of this Act, in the section of this 
Province in which the execution shall issue." 
4. — In Upper Canada, if the defendant, in 
any process for compulsory liquidation, ab- 
sconds from the Province, or remains vrithout 
the Province, or conceals himself within the 
Province, service of the Writ of Attachment 
issued against him under the said Act mfty be 
validly made upon him in any manner which 
the Judge may otder, upon application to him 
in that behalf. 

5. — If the Sheriff or officer charged with any 
writ of attachment, is unable to obtain access 
to the interior of the h^use, store, or other 
premises of the defendant named in such writ 
by reason of the same being locked, barred or 
fastened, such Sheriff or officer shall have the 
right forcibly to open the same. 

6. — In proceedings for compulsory liquida- 
tion, concurrent Writs of Attachment may be 
issued, if required bjr the plaintiff, addressed 
to the Sheriffs of districts or counties other 
than that in which such proceedings are being 
carried on. 

7. — No declaration shall hereafter be required 
in proceedings for compulsory liquidation, and 
such proceedings shall not be contested either 
as to form or upon the merits, otherwise than 
by summary petition, as provided by sub-sec- 
tion twelve of section three of the said Act 

8. — Writs of attachment in proceedings for 
compulsory liquidation may be made return- 
able after the expiry of five days firom the ser- 
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vice thereof where the defendant resides in 
this Province, and not more than fifteen miles 
from the place of return ; and one additional 
day for every additional distance of fifteen 
miles between such residence, if in this Prov- 
ince, and such place of return. 

9. — The guardian appointed under a writ of 
attachment shall have the right in his own 
name, and in his capadty as such guardian 
— but only after having obtained an order of 
the Judge to that effect, upon cause shewn, 
to institute any conservatory process that may 
be necessary for the protection of the estate. 
10. — If, pending proceedings for compulsory 
liquidation, the insolvent should make a vol- 
untary assignment of his estate and effects, in 
conformity with the provisions of the said 
Insolvent Act of 1864 and of this Act, the 
assignee under such assignment may apply for 
and obtain from the Judge an order to stay such 
proceedings, subject to the claim of the plain- 
tifif for payment, out of the estate, of the costs 
incurred in such proceedings. 

11. — If a writ of attachment issue against 
any trader, by reason of the neglect of such 
trader to satisfy a writ of execution against 
him as hereinbefore provided, and such trader 
shall petition to set aside such writ of attach- 
ment, it shall be sufficient for him to shew 
upon such petition that such neglect was caus- 
ed by a temporary embarrassment, and that it 
was not caused by any fraud or fraudulent in- 
tent, or by the insufficiency of the assets of 
such trader to meet his liabilities. 

12. — The operation of the seventh sub-sec- 
tion of section two, and of the twenty-second 
sub-section of section three of the said Act, 
shall extend to all the assets of the insolvent, 
of every kind and description, although they 
are actually under seizure under any ordinary 
writ of attachment, or under any writ of exe- 
cution, so long as they are not actually sold 
by the Sheriff or Sheriff's officer under such 
writ This clause shall not apply to any writ 
of execution now in the hands of the Sheriff. 
But the rights, liens and privileges of the seiz- 
ing or attaching creditor, for his costs upon 
any such writ, shall be the same as they were 
previous to the passing of this Act, in the 
section of this Province in which such writ 
shall issue. 
13. — No lien or privilege upon either the 
personal or real estate of the insolvent shall 
bo created for the amount of any judgment 
debt, or of the interest thereon, by the issue 
or delivery to the Sheriff of any writ of exe- 
cution, or by levying upon or seizing under 
such writ, the effects or estate of the insol- 
vent ; unless such writ of execution shall 
have issued and been delivered to the Sheriff 
at least thirty days before the execution of a 
deed of assignment, or the issue of a writ of 
attachment, under the said Act ; but this pro- 
vision shall not apply to any writ of execution 
heretofore issued and delivered to the Sheriff, 
nor affect any lien or privilege for costs which 
the plaintiff heretofore possessed under the 



law of that section of the Province in which 
such writ shall have issued. 

14. — The preferential lien of the landlord for 
rent in Upper Canada, is restricted to the 
arrears of rent due during the period of one 
year last previous to the execution of a deed 
of assignment, or the issue of a writ of attach- 
ment under the said Act as the case may be, 
and from thence, so long as the assignee shall 
retain the premises leased. 

16. — The right of appeal granted by sub-sec- 
tion two of section seven of the said Act is 
hereby extended, and shall apply to any order 
of a Judge made upon any of the matters or 
things upon which he is authorized to adjudi- 
cate or to make any order by the said Act, or 
by this Act And the delay for applying for 
tiie allowance of an appeal is hereby extended 
to eight days; and the provisions of the 
seventh sub-section of the seventh section of 
the said Act are hereby extended to all judg- 
ments and orders of a Judge which are ren- 
dered in Lower Canada under the said Act, or 
under this Act. 

16. — No attachment, or seizure or sale under 
execution, of any of the estate or effects of an 
insolvent shall be issued, made or proceeded 
with, after an Assignee has been appointed 
under a Deed of Assignment, or liquidation, 
as the case may be. But all rights and reme- 
dies which might otherwise require to be en- 
forced by such attachment, seizure or sale, 
shall be enforced by the Judge upon summary 
petition duly signified to the assignee and to 
parties interested, and by the assignee under 
the order of the Judge to be made thereon. 

17. — K at the time of the issue of a writ of 
attachment or the execution of a deed of 
assignment, any immovable property or real 
estate of the insolvent be under seizure, or in 
process of sale, under any writ of execution 
or other order of any competent court, such 
sale shall be proceeded with by the officer 
charged with the same — unless stayed by order 
of the Judge upon application by the guard- 
ian or assignee and upon special cause shewn, 
and afler notice to the Plaintiff, reserving to 
the party prosecuting the sale, his privileged 
claim on the proceeds of any subsequent sale, 
for such costs as he would have been entitled 
to be paid by privilege, out of the proceeds of 
the sale of such property, if made by such 
officer. But if such sale be proceeded with, 
the moneys levied therefrom shall be paid over 
to the assignee for distribution according to 
the rank and priority of the claimants there- 
on, and the officer charged ^th the execution 
shall make his return accordingly. 

18. — Upon a secured claim being filed, with 
a valuation of the security, it shall be the duty 
of the assignee to procure the authority of the 
creditors at their first meeting thereafter, to 
consent to the retention of the security by the 
creditor, or to require from him an assignment, 
and delivery thereof. And if any meeting of 
creditors take place without deciding upon the 
course to be adopted in respect of such secur- 
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itj, the assi^ee shall set in the premises ac- 
cordmg to his discretion, and without delay. 

19. — If the security consist of a mort^ige 
upon real estate, or upon ships or shipping, 
the property mortgaged shall only be assigned 
and delivered to the creditor, subject to all 
previous mortgages, hypoth^um, and liens 
thereon, holding rank and priority before his 
claims ; and upon his assuming and binding 
himself to pay all such previous mortgages, 
hypothiquMy and liens, — and upon his secur- 
ing previous charges upon the property mort- 
gaged in the same manner, and to the same 
extent as the same previously secured there- 
on ; and thereafter the holders of such previ- 
ous mortgages, hypothiquei^ and liens shall 
have no further recourse or claim upon the 
estate of the insolvent 

20. — In any contestation in insolvency being 
proceeded with before an assignee, the assignee 
may issue subpoenas requiring the attendance 
of witnesses, and the production of documents 
by such witnesses — ^in the same manner as 
such subpoenas may be issued by the ordinary 
courts of law — and any witness so summoned 
may be punished for disobedience to any such 
subpoena, by the Judge, upon summary peti- 
tion, in the same manner as any witness may 
be punished for disobedience to a subpoena 
issued from the court in which the Judge has 
jurisdiction. 

21. — If for any purpose it becomes necessary 
to ascertain the proportion of the creditors of 
an insolvent who have voted at any meeting 
or concurred in any act or document ; and if it 
be found that the whole of the creditors hold- 
ing claims against an insolvent for sums of 
^ne hundred dollars and upwards do not 
represent the proportion in value of the lia- 
bilities of the insolvent subject to be computed 
in that behalf and required to give validity to 
such vote, act or document, such proportion 
may be completed by the votes or concurrence 
of creditors holding claims of less than one 
hundred dollars each. 

22. — In the nomination of an assignee, in the 
granting of an allowance to the insolvent, in 
the execution of a deed of composition and 
discharge, in the consent to a discharge, and 
in every other matter wherein the right of a 
creditor to vote or act depends upon the amount 
of his claim, every creditor whose claim 
amounts to or exceeds one hundred dollars 
shall have such right ; subject always to the 
provisions of the said Act respecting the 
voting and action of secured creditors ; and 
the proportions of creditors so voting or con- 
curring shall be ascertained by computing all 
claims entitled so to vote or act 

2d.--Nothing in the said Act contained shall 
invalidate payment made by a debtor of the 
insolvent to the insolvent within one week 
after the execution of a deed of assignment or 
of the issue of a writ of attachment, in good 
faith, and in ignorance of the insolvency of 
his creditor. 



24.— The statute of setoff shall afvply to aS 
claims in inaolvency and also to aU suits ia- 
stituted by an assigoM for the recovery <i 
debts due to the insolyeDt in the same masi- 
ner and to the same extent as if the insoJvect 
were himself plaintiff or defendsnt as the esse 
may be, except in so far as any dMm for set- 
off shall be affected by section eig:l&t of the 
Insolvent Act of 1864^ treating of frmad aad 
fhiudulent preferenocL 

26. — Any affidavit requiring to be sworn ir 
proceedings in insolvencr may be worn bdore 
any Commissioner for taking affidsvits appomt- 
ed by any of the Oourts of Iaw or Equity in 
this Provincei 

26.— The forms A, H, K, N, O and Q to this 
Act appended are substituted for and shall he 
used respectively instead of the forms A, H, 
K, N, and Q appended to the said Act, and 
the publication thereof in the Canad^^ Gazette 
may be restricted to one language in the dis- 
cretion of the person causing such adrertise- 
ment to be published ; and in publishing anv 
notice required by the said Act^ the form wbei«- 
of is not given uerein, such will be suCBdest 
as shall intelligibly express the purport of 
such notice. 

27.— The provisions of the said Act shall 
apply to the heirs, administrators or other 
legal representatives of any deceased person 
who, if living, would be subject to its proris- 
ions ; but only in their capacity as such heirs, 
administrators or representatives, without thesr 
being held to be liable for the debts of the 
deceased to any greater extent, than the/ 
would have been, if the said Act and this 
Act had not been passed. 

28. — If any creditor of an insolvent, direct]/ 
or indirectly takes or receives from such in- 
solvent any payment, gift, gratuity or prefer- 
ence or any promise of payment^ gift, gratuity 
or preference, as a consideration or induce- 
ment to consent to the discharge of such in- 
solvent, or to execute a deed of composition 
and discharge with him ; such creditor shall 
forfeit and pay a sum equal to treble the val- 
ue of the payment, gift, gratuity or preference 
so taken, received or promised ; and ^e same 
shall be recoverable by the assignee for the 
benefit of the estate, by suit in any competent 
court, and when recovered shall be distributed 
as part of the ordinary assets of the estate. 

29. — If, after the issue of a writ of attach- 
ment in insolvency, or the execution of a deed 
of assignment, as the case may be, the insol- 
vent retains or receives any portion of his 
estate or effects, or of his moneys, securities 
for money, business papers, documents, boc^ 
of account, or evidences of the debt, or an/ 
sum or sums of money, belonging or due to 
him, and retains and withholds from his 
assignee, without lawful right, such portion of 
his estate or effects of his moneys, securities 
for money, business papers, documents, books 
of account, evidences of debt, sum or sums of 
money, the assignee may make application to 
the Judge by summary petition, and after due 
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notice to insolvent, for an order for the deliyery 
over to him of the effects, documents or mon- 
eys, so retained ; and in default of such delir- 
erj in conformity with any order to be made 
by the Judge, upon such application, such in- 
BolTent may be imprisoned in the common 
gad, for such time, not exceeding one year, as 
such Judge may order. 

80. — Wheneyer, under the said Act, a meet- 
ing of creditors cannot be held, or an applica- 
tion made until ^e expiration of a delay named 
therein, the notices of such meeting or appli- 
cation may be given pending such delay. 

FORM A. 
ImoUent Act of 1864 
The Creditors of the undersigned are noti- 
fied to meet at ^ in on ^ the day 

of at o'clock, ^ to receive statements 

of his affairs, and to name an Assignee. 
{Domicile of debtor and date,) 

(Sigruiture). 

The following to ho added io mottoes eent hy 
Post: 

The Creditors holding direct claims and in- 
direct claims, maturing before the meeting, for 
one hundred dollars each and upwards, are as 
follows : (namee of Crediton ana amoun ti due) 
and the aggregate of claims imder one hun- 
dred dollarsi is . {Domicile i^ Debtor and 

date,) {Signature). 



FORM H. 

Insolvent Act of 1864 
A. B., Plaintiff 
C. D., Defendant 
A Writ of Attachment has issued in this causa 
iPlace, DaU.) {Signature), 

Sheriff 



FORM K. 
iMoUent Act of 1864. 
In matter of A. B. (or A. B. ft Co.), an 
insolvent 

The undersigned has been appointed As- 
signee, in this matter, and requires claims to 
be filed within two months from this date. 
{Place, Date,) {Signature), 

Assignee. 

FORM N. 
Insolment Act of 1864. 
In matter of A. B. {or A. B. & Co.), an 
insolvent 

A dividend sheet has been prepared, sub- 
ject to objection until the day of ^ 

{Date). Assignee. 

FORM 0. 
Ineohent Act of 1864. 
Province of Canada^ District {or County) of 



In the (name of Court,) 

In the matter of A. B. {or A. B. ft Co.), an 
insolvent 

The undersigned has filed a consent by his 
creditors to his discharge (or a deed of com- 
position and discharge, executed by his Cred- 
itors), and on the day of next, he 

will apply to the said court or to the Judge 
of the said Court, (as the case may he) for a 
confirmation thereof. 

(Place. Date,) 

(Signature of Jhsolvent, or of his Attorney 
etd Utem,) 

FORM Q. 

Imohent Act of 1864. 
Province of Canada, District (or County) of 

In the (name of Court). 

In the matter of A. B. (or A. B. ft Co.), an 
iBBolyent 

On the— —day of ^next, the under- 
signed will ^>ply to the said Court or the 
Judge of the said Court, (a» the eaee may he) 
for a discharge under the said Act 

{Place. DaU.) 

(Signature of the Insolvent, ov his Attorney 
ad liUm.), 

An Act to amesd thb Act bespbctino 
Attobnsts. 

[AManted to 18th Ssptmber, ISes.] 

Whereas by the Act passed in the twenty- 
eighth year of Her Majesty's Reign, chaptered 
twenty-one, and intituled *' An Act to amend 
the Act respecting Attorneys,*' the fourth 
sub-section of the third section of chapter 
thirty-five of the Consolidated Statutes for 
Upper Canada, was repealed, and a new 
fourth sub-section was substituted in lieu 
thereof; and whereas the fifth sub-section of 
the third section of the said chapter thirty- 
five conflicts with the said substituted sub- 
section, and it is desirable that the same 
should be repealed ; Therefore, Her Majesty, 
by and with the advice and consent of the 
legislative Council and Assembly of Canada, 
enacts as follows: 

1. — The fifth sub-section of the third section 
of chapter thirty-five of the Consolidated Stat- 
utes for Upper Canada shall be and the same 
is hereby repealed. 



An Act to AXSNn thb Act nvTmiLBD "An 
Act rbspbctino County Coubts." 

[AM0&t«d to IStk B«pttmber, 1S66.] 

Her Majesty, by and with the advice and 
consent of the Legislative Council and Assem- 
bly of Canada, enacts as follows: 

1.— The fifth section of the fifteenth chap- 
ter of the Consolidated Statutes for Upper 
Canada is hereby amended and extended by 
the addition of the words, "or as a convey- 
" ancer, or do any manner of conveyancing, or 
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** prepare any papers or documents to be used 
" in any Court of this Province," which words 
are hereby Incorporated in that section, and 
shall be read as a part thereof immediately 
alter the word " Public," in such section. 



An Act TO declare valid certain Sales op 
Lands in Upper Canada. 

[Aawnted to ISth 8«ptMBli«r, 186ft.] 

Whereas, by an Act passed in the Session 
of Parliament held in the thirteenth and four- 
teenth years of Her Majest/s Reign, chapter 
sixty-seven, intituled: ^^ An Act to eitoMUh 
a more equal and ju»t ayitem of Auessment 
in the $everal TotDnship$^ Villaget, Town$, 
and Cities in Upper Canada^''^ it was amongst 
other things enacted that certain lands upon 
which any taxes should remain unpaid on the 
1st day of January, one thousand eignt hundred 
and fifty -one, or so much thereof as should be 
sufficient to discharge such taxes, with inter- 
est and costs, should be sold by the Sheriff or 
High Bailiff in manner in and by the said Act 
particularly mentioned and set forth. And 
whereas, it was further provided by the said 
Act, that the owner of any such lands so sold 
as aforesaid, might redeem the same within 
three years from day of sale, and in case the 
same should not be so redeemed within that 
period, then that the Sheriff or High Bailiff at 
any time after the expiration of that period, 
should axecute and deliver a deed of sale of 
such land to the purchaser, his heirs and 
assigns. 

And whereas, under the provisions of the 
said Act, various lands, upon which taxes 
were unpaid as aforesaid, were in the year one 
thousand eight hundred and fifty-two, sold by 
various Sheriffs of Counties in Upper Canada; 
which lands were never redeemed by the own- 
ers, according to the provisions of the said 
Act 

And whereas, after such sales were made, 
and before the said period for the redemption 
thereof had expired, that is to say, on the. 
fourteenth day of June, one thousand eight 
hundred and fifty-three, a certain other Act 
was passed (sixteenth Victoria, chapter one 
hundred and eighty-two), which took effect on 
the first day of January, one thousand eight 
hundred and fifty-four, whereby the said ftret- 
mentioned Act (thirteenth and fourteenth Vic- 
toria, chapter sixty-seven), was repealed, and 
no provision was made thereby for completing 
the sales made under the authority of the 
said first-mentioned Act 

And whereas, in many cases, the lands sold 
under the said first-mentioned Act have never 
been redeemed, and the purchasers thereof 
have obtained deeds thereof from the respec- 
tive Sheriffs, and gone into possession thereof 
and made valuable improvements thereon. 

And whereas, it has been decided and ad- 
judged that by reason of the repeal of the 
first-mentioned Act, before the expiration of 



the period allowed for the redemption of sucfa 
lands, and before the execution by the Sheriff 
to the purchaser, of a deed of the same, the 
title of suc^ purchaser is defective, and unless 
a remedy be provided much loss and injury 
will be sustained by innocent purchasers ; and 
it is expedient to provide a remedy in that 
behalf. 

Therefore, Her Majesty, by and with advice 
and consent of the Legislative Council and 
Assembly of Canada, declares and enacts as 
follows: — 

1. — In all cases where lands were legally 
sold for taxes under the authority of the said 
first-mentioned Act, and not redeemed within 
the period by that Act limited in that behaU; 
and the purchaser or those claiming under 
him shall have gone into actual possession, 
such sales shall be and are hereby declared 
legal and binding upon all parties concerned, 
and all deeds executed or that may be executed 
by the Sheriff for conveying such lands to the 
respective purchasers thereof, shall be held to 
be legal and valid, anything in Uie said statute 
secondly hereinbefore-mentioned or any other 
statute or law to the contrary notwithstand- 
ing. 

2. — In all cases where the purchaser at such 
sales, or those claiming under him shall not 
have gone into actual possession of the lands 
sold, the owner of such last-mentioned land 
may redeem the same within one year from 
the passing of this Act by paying the amount 
of the taxes for which the lands were sold and 
the costs of the sale, and ten per cent inter- 
est thereon, together vrith all taxes that may 
have been paid by the purchaser or his assigns, 
and ten per cent interest thereon — and in de- 
fiiult thereof such last-mentioned sales are 
hereby declared to be lesal and binding upon 
tiil parties concerned, and all deeds executed 
or tnat may be executed by the Sheriff for 
conveying such last mentioned lands to the 
respective purchasers thereof shall be held to 
be l^al and valid. 



An Act to regulate the Costs of Abbftra- 
TiONS IN Upper Canada. 

[AMentod to 18th September, 1665.] 

For restraint of unreasonable charges at- 
tending Arbitrations; Her Majesty, by and 
with the advice and consent of the Legislative 
Council and Assembly of Canada enacts as 
follows : 

1. — No arbitrator who is not by profession 
and calling a barrister, attorney, engineer, 
architect, or deputy provincial land surveyor, 
shall be entitled to demand or take for his at- 
tendance and services as an arbitrator, any 
greater fees than are hereinafter set down in 
Qie schedule to this Act, marked A. 

2. — ^No arbitrator who is by profession and 
calling a barrister, attorney, engineer, or dep- 
uty provincial land surveyor, shall be entitled 
to demand or take for his attendance and ser- 
vices as such arbitrator any greater fees than 
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are hereinafter set dowD in the schedule to 
tbis Act, marked B. 

8. — No greater fees shall be taxed or allow- 
ed to any persons called as witnesses before 
anj arbitrator or umpire than would be taxed 
and allowed to the same persons in an ordi- 
nary suit before a Court having jurisdiction 
over the subject-matter of reference. 

4. — Whenever, at any meeting of arbitra- 
tors of which due notice has been given to the 
respective parties, no proceedings are taken in 
tx>nsequence of the absence of either of the 
parties or because a postponement is made by 
the arbitrators at the request of either party 
to some future day, the arbitrators shall make 
up an account of the costs, charges and dis- 
bursements of such meeting, including the 
proper charge for their own attendance and 
that of any witnesses, and of the counsel or 
attorney of the party present or not desiring 
such postponement, and shall charge the 
amount thereof, or of the disbursements 
against the party making default in attending, 
or at whose request the postponement shiul 
have been made (unless the arbitrators under 
the special circumstances of the case shall 
think that it would be unjust to charge such 
disbursements, or costs, charges and disburse- 
ments against him), and such last-named party 
shall be bound to pay the same to the other, 
whatever may be tne event of the award and 
reference, and the arbitrators shall, in the 
award make any direction or adjudication ne- 
cessary for that purpose, and if such sum be 
payable by the party in whose fkvor the award 
is otherwise made, it may be set off against, 
and deducted from, any amount awarded in 
favor of that party. 

5. — ^Either party to an arbitration shall be 
entitled to have the costs thereof taxed, in- 
cluding the fees to the arbitrators, by ^e 
master of either of the Superior Courts at 
Toronto having iurisdiction of the cause ; or 
in cases where ue arbitrators determine the 
amount of the costs, or where there is no 
cause in Court, by the master to be named in 
;. Judge^s order, which may be granted for 
that purpose on a proper application on affi- 
davit, setting forth the facts. 

6. — The master shall in no case tax higher 
fees than are set down in this Act, but upon 
reasonable ^unds established before him 
upon affidavit, he may in taxation reduce ^e 
maximum mentioned in the schedules, but not 
below the minimum, having always regard to 
the length of the arbitration, and to the value 
of the matter in dispute and the difficulty of 
the questions to be decided, but he shall not 
tax more than one counsel fee to either party 
for any meeting of the arbitrators. 

T.— The master may tax and allow a reason- 
able sum for the preparation and drawing up 
of the award. 

8. — A revision of taxation may at any time 
be granted upon application to the Court or a 
Judge, reasonable ground being shewn. 



9. — It shall be lawful for the parties who 
refer an^ matter in difference between them to 
arbitration, whether any cause, suit, or action 
be pending between them or not, to agree by 
writing signed by them, or by making such 
agreement a part of their submission, to pay 
to the asbitrator or arbitrators, if more than 
one — ^and for this purpose an umpire duly ap- 
pointed shall be included in the term arbitra- 
tors — such fees or sums for each day's atten- 
dance, or such gross sums for their taking 
upon themselves the burden of the reference 
and making the award, as the said parties 
shall see fit, and in every such case the fees 
and sums so agreed upon shall be substituted 
for those set down and authorized in the sched- 
ules to this Act, and shall be taxed and allow- 
ed by the master accordingly. 

10. — ^If any arbitrator, after taking upon 
himself the burden of any reference, and after 
hearing the parties, their counsel and attorneys 
or evidence, as the case may be, shall refuse 
or delay, after the expiration of one calendar 
month firom the close of the proceedings before 
him, to make, execute and deliver his award 
upon the matters submitted until a larger sum 
is paid to him for his fees than is by Uiis Act 
permitted, and may be taxed ; or shall receive 
for such his award, or for his fees as arbitra- 
tor, any such larger sum, he shall, for each 
and every such refusal or delay, forfeit and 
pay to the part^ who has demanded and was 
entitled to obtain the award, or who has paid 
to the arbitrator any such larger sum in order 
to obtain, or as a consideration for having ob- 
tained such award, treble the amount of the 
whole sum demanded by the arbitrator, and 
to obtain payment whereof he has refused or 
delayed as aforesaid to make, execute or de- 
liver his award, and received by him contrary 
to the provisions of this Act, such treble sum 
or sums to be recoverable with full costs in an 
action of debt to be brought in either of the 
Superior Courts of Common Law. 

• 11. — In all cases where an award has here- 
tofore been or shall hereafter be made, the 
arbitrator making the same may maintain an 
action for his fees upon such award, after the 
same shall have been taxed, which taxation 
may be made at the instance of the arbitrator 
upon notice to any party to the reference; 
against whom he may afterwards bring such 
action, and in the absence of an express agree- 
ment in respect thereof; the arbitrator may 
maintain such action, after such taxation, 
against all the parties to such reference jointly 
or severally. 

12.— The word " arbitrator" in the Act shall 
be taken to include all arbitrators, every um- 
pire or umpires, and every referee in the nature 
of an arbitrator; and the word "award'' shall 
include every umpirage and every certificate 
in the nature of an award. 

18.— This Act shall extend only to Upper 
Canada 
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SCHEDULE A, 
For eyery meeting where the cause is 
not proceeded with, but an enlam- 
ment or postponement is made at the 
request of either party not less than $2 00 

nor more than 4 00 

For every day's sitting, to consist of not 
less than six hours, not less than. . . 6 00 

nor more than 10 00 

For every sitting not extending to six 
hours (fractional parts of hours being 
excluded) when arbitration is actual- 
ly proceeded with, for each hour oc- 
cupied in such proceedings, at the 

rate of not less than 1 00 

nor more than 1 60 



SCHEDULE B. 

For every meeting where the cause is 
not proceeded with, but an enlarge- 
ment or postponement is made at the 
request of either party, not less than $4 00 
nor more than 8 00 

For every day*s sitting, to consist of not 
less than six hours, not less than. . . 10 00 
nor more than 20 00 

For every sitting not extending to tAx 
hours (flractional parts of hours being 
excluded) where the arbitration is ac- 
tually proceeded with, for each hour 
occupied in such proceedings, at the 

rate of not less than 2 00 

nor more than 8 00 



An Act to extend the Act to imposb nimxs on 
pROHissoRT Notes and Bil-ls of Exchange 
to all Notes a Bills of whatever ahount, 

AND otherwise TO AMEND THE SAID ACT. 

[AMentod to 18th Septamber, 1866.] 

Whereas it is expedient to impose duties on 
promissory notes and bills of exchange now 
excepted from the operation of the Act passed 
in the session held in the twenty-seventh and 
twenty-eight years of Her Majesty's Reign, 
chapter four, and otherwise to amend the said 
Act: Therefore, Her Majesty, by and with 
the advice and consent of Uie Legislative 
Council and Assembly of Canada^ enacts as 
follows : 

1. — Upon and in respect of every promis- 
sory note, draft or bill of exchange, for an 
amount less than one hundred dollars, made, 
drawn or accepted in this Province upon or 
after the first day of January, in the year one 
thousand eight hundred and sixty-six, there 
shall be levied, collected and paid to Her 
Majesty, for the public uses of uie Province, 
the duties hereinafter mentioned, that is to 
say:— 

On each such promissory note, and on each 
such draft or bill of exchange, a duty of one 
cent, if the amount of such note, bill or draft, 
does not exceed twenty-five dollars ; — a duty 
of two cents if the amount thereof exceeds 



twenty-five dollars but does not exceed fifty 
dollars, — and a duty of three cents if the 
amount thereof exceeds fifty dollars but is 
less than one hundred dollars. 

2. — The Governor in coimcil may from 
time to time direct stamped paper to be pre- 
pared for die purposes of the Act dted in the 
preamble and of Uiis Act, of such kinds and 
bearing respectively such device as he thinks 
proper, and may defi^y the cost thereof out 
of any unappropriated monies forming part of 
the Consolidated Revenue Fund ; but the der 
vice on each stamp shall express the value 
thereof^ that is to say, the sum at which it 
shall be reckoned in payment of the duties 
imnosed by the said Act, and by this Act ; 
and any such stamp on tiie paper on which 
any note, bill or draft is written shall have in 
all respects the same effect as an adhesive 
stamp of the same value ; and all the provi- 
sions of the thirteenth section of the Act dted 
in the preamble shall apply to the stamps on 
paper stamped under this section as fully as 
to the adhesive stamps mentioned in the said 
Act, as shall also all other provisions of the 
said Act which can be so applied, and are not 
inconsistent with this Act 

8. — Upon, from, and after the first day of 
October next after the passing of this Act, it 
shall not be necessary that the signature or 
part of the signature of the maker or drawer, 
or in the case of a draft or bill made or 
drawn out of this Province, of the acceptor 
or first endorser in this Province, or his 
initials, or some integral or material part of 
the instrument, be written on any adhesive 
stamp affixed to any promissory note, draft, 
or bill of exchange, but the person aflixing 
such adhesive stamp, shall, at the time of 
affixing the same, write or stamp thereon the 
date at which it is affixed, and such stamp 
shall be held primd facie to have been affixed 
at the date stamped or written thereon, and 
if no date be so stamped or written thereon 
such adhesive stamp shall be of no avail ; any 
person wilfully writing or stamping a false 
date on any adhesive stamp shall incur a pen- 
alty of one hundred dollars for each such of- 
fence. 

4 — No par^ to or holder of any promis- 
sory note, draft, or bill of exchange, shall in- 
cur any penalty by reason of the duty thereon 
not having been paid at the proper time and 
by the proper party or parties, provided that 
at the time it came into his hands it had affix- 
ed to it stamps to the amount of the duty 
apparently payable upon it, that he had no 
Imowledge that they were not affixed at the 
proper time and by the proper party or par- 
ties, and that he pays such duty as soon as 
he acquires such knowledge, — and any holder 
of such instrument may pay the duty thereon, 
and give it validity, und&c section nine of the 
Act cited in the preamble, without becoming 
a party thereto; — ^In this section the word 
"duty*' includes any double duty payable un- 
der the said section nine. 
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5.— This Act shall be construed as one Act 
with the Act cited in the preamble, and here- 
by amended, all the provisions whereof not 
inconsistent with this Act, shaU apply to the 
duties and penalties hereby imposed as if such 
duties and penalties were imposed by the 
said Act 



UPPER CANADA REPORTS. 



in them, though I cannot say I have arrived at 
a final oonclusion (a). 

On the preliminary objeotion this rule must be 
discharged. . . ^ ui * 

My brother Hagarty, not hatmg been able to 
ooDsider the case with ua, takes no part in this 
judgment. 

MoBBisoH, J., cononrred. 

Rule discharged. 



QUEEN'S BENCH 

RioiHA V. Smitb. 

PraetiM oourt-Habeat earpua—a a.U. Cdi. 10, tec 0. 

A Jadg« In PzAoaM Ooart hu nosnthofity to gmat a rule 
iMtoK % habea* carmu ad sulffieiendum ; and where roch 
role had been iuned thera returnable In ftOl ooort, It wae 
dfacha^ on thi. prdlmlnary oldeclton.^ ^ ^ 

•r. B. RMd obtained a rale in the PraoUoe 
Court, calling upon the Attomey-Oeneral to shew 
cause why a writ of hebeoi eorpua ad itU^'idendum 
shonld not issue to the keeper of the Common 
Oaol of the County of Kent, to bring up the body 
of Andrew Smith, for his discharge from cuatody. 
This rule was made returnable in this court 

Robert A. ffctrruon, shewed cause. 

He took a preliminary objection, that the 
Practice Court had no authority to grant such a 
rule, citing SamM and The Corporation of Toronto, 
9 U. G. Q. B. 181, and subject thereto the rule 
was argued upon the objections raised to two 
warrants upon which the prisoner was com- 
mitted. 

Bbapbr, C. J.— The power of a single judge 
sitting in banc during Term in the Practice Court 
is conferred by sec. 9 of Consol. Stat U. C. ch. 
10, in these words—" Every such judge so sit- 
ting apart in banc shall bold the Practice Court, 
and shall have the same powers and authority as 
belong to either of such Superior Courts in any 
way relating to the bnsinees of adding or justify- 
ing bail, discharging InsolTent debtors, admin- 
istering oaths, hearing and determining matters 
on motion, and making rules and orders, in 
causes and business depending in either of the 
Bud courte, in the same manner and with the 
same force, yalidi^'and effect as might be done 
by the court in which such causes or business 
may respectlTely be depending." 

I think the words of the act do not include 
such a proceeding as the issuing the rule to 
shew cause above stated. Till this rule was 
moved there was no cause or business depending 
in relation to the prisoner's oonTiction or com- 
mitment, and the foundation for the jurisdiction 
of the judge sitting in the Practice Court did 
not exist 

The prisoner was brought before my brother 
Hagarty on a writ of habtat eorpu$, in order to 
apply for his discharge on the same objections as 
have been now raiaed, and was after argument 
remanded. 

I have been made aware of the grounds of 
that decisioi^ and as at present advised concur 



QwTSiri ▼. Thi Qkaitd Tbuhk Railway Co. 
Sher^i feet-a L, P. A, ate 211—Oomtruetion of. 

A Jndfe'i order, under a L. P. A. leo. 2T1. fixing the aUow- 
ifne^to be made to the eherlff where there hw been a 
•elsaxe nnder execution but no money levied, h final. 

In^e^vhe eberiff rMdend hie Mil, and the plaintiff 
obtained a aammonM to ndooe it or determine what would 
be a reeeonaUe charge. SembU^ that the aheriff shonld 
hare applied, In order to anthorfie him to make charges' 
not lanetloned by the tariff: . ^ ^^ 

SembU, aleo. the Judge»i dnty ie not to tax the eberiff* « ae- 

^ount, bul to &. a rato of chargee tor eeryloee rendered, 
leaving it to the Marter to determine the amount in ceae 

«'*»^"^- [Q.B.B.T.1866.] 

In HUiary Term, Stephem obtained a rule call- 
ing on the plaintiff to shew cause why the order 
made by Morrison, J„ on the 8rd of February, 
1866, should not be rescinded. 

The order was made under the 271st section of 
the Consol. SUt. U. C. ch. 22, C. L. P. A. which, 
among other things, provides that if the real or 
personal estote of a defendant be seised or adver- 
tised on an execution, but not sold, from any 
cause, and no money be actually levied, the 
sheriff shall not receive poundage, and the court 
out of which the writ issued, or any judgs there- 
of in vacation, may allow him a reasonable charge 
for any service rendered in respect thereof, in 
case no special fee be assigned in any table of 

The sheriff in this case received a fi. fa. against 
goods, upon which proceedings were stayed, and 
there was neither sale nor advertisement. He 
rendered a bill of hia charges, without having 
obtained any rule of court or judge's order allow- 
ing any of those for which no special fee is assign- 
ed in the tariff. 

Upon this the plwutiff obtained a summons, 
to reduce, or determine the amount which should 
be deemed a reasonable charge, on which 
above order was made. 

(7ipyfi»«, Q.C., shewed cause. 

DBAPI&, C. J.— ReguUrly, as it seems to me, 
the sheriff should have applied, in order to obtain 
the authority to claim the fees or charges not 
aanctioned by the existing tariff. However, both 
parties appeared before my brother Morrison, who 
made the order above menUoned, fixing what, 
upon the affidavits before him, he deemed •• a 
reasonable charge." 

ThS sheriff moves to rescind the order, on tne 
ground that it does not allow to him as mai^ 
days possession money as he claims to be entitled 
to, and that the sum allowed for each day's keep- 
ing is too small. 

I rather incline to the opinion that the more 
regular course would have been to have fixed lor 
the judge's order the daily sum which should be 
allowed for possession money , and if the number 

(a) The judgmwitinOhambenH f^Kirtedin 1 U. a I- 
J. ail, N. 8. [B^ note.] 
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of days was ia dispate to have refsrred that point 
to the Master, who wonld then hare a complete 
tariff to enable him to tax the sheriff's whule bill. 
No objection is howcTer urged except those above 
stated. 

In my opinion the order of the judge in Taoa- 
tion as to what is to be deemed " a reasonable 
charge" for serrices not provided in any tariff, is 
as final as a mle of court on the same subject 
would be in term ; and I arrive at this conclu- 
sion, among other reasons, because I think it was 
not meant that either the court or a judge should 
tax the sheriff's account, and determine what 
services the sheriff had rendered, but that they 
should supply the foundation for ascertuning 
what he is entitled to, by fixing a rate of charge 
for services rendered and for which no rule of 
court or tariff has made any provision. 

I think therefore the rule should be discharged, 
but without costs, as the point has not been pre- 
viously raised. 

My brother Bagarty^ having considered this 
case with us, concurs in the judgment 

MoBRiso!7, J., concurred. 

Rule discharged. 



Thi Quibn y. Whbblbk bt al. 
Cbn. sua, U.a cap, in^BtoimUemet impnnerlx nimimi^ 

Where bail entered into a reeogniaanoe conditioned lt>r the 
appearance of their prlndpai to anewer a charge of aiiault 
with intent to oonunlt rape, and the only Utl Iband against 
the aecnaed was for the more lerlonfl offonoe of rape, and 
their recogolcanoe estreated for hla non-appearance to an- 
ewer that charge, a mle waa made abaolate for their relief 
from the estreated recognizanm. 

John McBride, during Easter term last, ob- 
tained a rule calling upon the Attorney-General 
or his agent to show cause why the writ of fieri 
faciat issued to the sheriff of the county of Kent, 
against Josiah Hewson and John Myers, in this 
matter, should not be set aside, or all proceed- 
ings thereon perpetually stayed, on (among 
others) the following ground: that William 
Wheeler was committed on a charge of rape and 
attempting to procure an abortion, and the con- 
dition of the said recognizance was that he should 
take his trial on a charge of assault with intent 
to commit rape, and the bill found by the grand 
jury against the said Wheeler was for rape and 
that only ; or why the said recognisance and the 
said writ of fieri faeiat should not be discharged 
and set aside on all or any of the grounds men- 
tioned in the rule, and on the other grounds set 
forth in affidavits and papers filed ; or why such 
ordet should not be made regarding the discharge 
of the said forfeited recognizance as this court 
should deem fit on the return of the said Me. 

The recognizance was in the following form : 
County of Kent, ) Be it remembered, that on 
to wit. j the tenth day of March, in the 
year of our Lord 1866, Josiah Hewson, of the 
gore of Camden, and John Meyers, of same place, 
personally came before me, the undersigned, one 
of Her Majesty's justices of the peace in and for 
the said county, and severally acknowledged 
themselves to owe to our Sovereign Lady the 
Queen the several sums following, that is to say: 



the said Josiah Hewson in the* sum of two hnn^ 
dred dollars, and the said John Meyers in the 
sum of two hundred dollars, of good and lawful 
money of Canada; to be made and loried of 
their several goods and chattels^ ^nda and tene- 
ments, respectively, to the use of our said Lady 
the Queen, her heirs and successors, if WilliaB 
Wheeler fhil in the oondiUoa following. 

Taken and acknowledged the day and year first 
above mentioned, at Cliatbam, before me. 

(Signed) Thos. MoCbba, [l.9] 
Police Magistrate. 

The condition of the above reoognixanoe is 
such, that whereas the said William Wheeler was 
charged, before James Smith, Esq., and other 
justices then present, for that he the said William 
Wheeler, within six months past, did assault 
Emily Wilson with intent to oommit rape upon 
the said Emily Wilson; if, therefore, the sud 
William Wheeler will appear at the next Court 
of Assise and Nisi Prius and General Gaol Deli- 
very, to be holden in and for theooonty of Kent, 
and plead to such indictment as may be found 
against him by the Grand Jury, for iaA in res- 
pect of the charge aforesaid, and take his trial 
upon the same, and not depart the court withoni 
leave, then the said recognisance to be void, or 
else to remain in ftill force and virtue. 

The bill found by the grand jury was for rape, 
and it was for non-appearance to the bill so found 
that the recognizance was estreated. 

The only point argued was that as to the dif- 
ference between the recognizance and the bill 
found, and the effect thereof on the obligation of 
the bail. 

Robert A. J7arrif on,' during last Trinity term, 
showed cause. 

John McBrid$ supported the rule. 

HAGAaTT, J. — ^We think this estreat cannot be 
sustained. The condition of the recognizance 
was for the appearance of the accused to such 
indictment as should be found against him for 
an assault on Emily Wilson with intent to com- 
mit rape ; but the bill found was for the more 
serious offence of rape. Bail might well be con- 
tent to become bail for the appearance of the 
accused to answer the lesser charge, and yet 
refuse to become so on a charge more grave. 
They did not become bail for the appearance of 
the accused to answer a charge of rape, and bis 
non-appearance to answer that charge was no 
breach of the recognizance. The rule must 
be made absolute for the relief of the bail. 

MoBBisON, J., concurred. 

P«r ear. — Rule absolute. 



Thi Qubin y. Rztohis. 

Oon. StaL U. C. cap. IVt-^BaU—Cbnditim oft ^ 
Meaning thereof— Bdi^ from eHreaL 

Hddy that nnder an ordinary reoognlsanoe of bail on an In^ 
dictable charge, the acciued la not bound to appear nnl6U 
a bill be found agalnit him ; when therefore the aeeoaed via 
called, though the grand jury had not, owing to abeeooB 
of witbweei, an opportunity of finding a bill, and hb 
recognisance eetreated, a rule wae made absolute fox the 
relief of the ball. 

[Q.B,E.T.,1866.] 

B. McMiehaelf during last Easter term, obtained 
a rule calling on the Attorney-General or hia 
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agent to show cause why the estreat of the reoog- 
mzance of Henry Smyth and Alfred Smyth for 
the dae appearance of above defendant, dated 
27th October, 1864, should not bo set aside, and 
irhy the fieri faeiat issued thereon on the 6th 
April, 1866, and returnable into this court, should 
not be set aside on the ground thatoio forfeiture 
of the said recognisance had taken place, no 
indictment having been found against the said 
Joshua Ritchie, at the Court of Oyer and Termi- 
ner and General Gaol Deliyery, in the county of 
Kent, at which the said Joshua Ritchie was to 
appear, and that no breach of the condition of 
the recoi^nisanee had been made, and on grounds 
disclosed in affidavits filed. 

It appeared that on or about the 26th October 
last, Joshua Ritchie was committed to the com- 
mon gaol of the county of Kent, to await his trial 
at the then next Court of Oyer and Terminer for 
the county of Kent, charged with a breach of the 
Foreign Enlistment Act ; that on the 27th October 
last he was admitted to bail, to await his trial at 
the said court ; and that the recognisance was in 
the ordinary form. 

The condition of the recognisance, which was 
also in the ordinary form, was as follows : *' The 
oondition of the within written recognisance is 
SQch, that whereas the said Joshua Ritchie was 
this day charged before, &c., for that, &c. ; if, 
therefore, the said Joshua Ritchie will appear at 
next Court of Oyer and Terminer, &o., to be 
holden, &o., and there surrender himself into the 
custody of the keeper of the common gaol there, 
and plead to such indictment as may be found 
against him by the grand jury for and in respect 
of the charge aforesaid, and take his trial upon 
the same, and not depart the said court without 
leave, then the recognisance to be void, &c." 

The witness for the prosecution not appearing, 
the grand jury had no opportunity of finding a 
bill; but the accused, notwithstanding, was 
called, and not appearing, his recognisance 
estreated. 

Rohtrt A, Harrison showed cause, and argued 
that the condition of the recognizance was not 
simply to appear if a bill were found, but abso- 
lutely to appear at the court, and there surrender 
himself, and (in the event of a bill being found) 
plead to such indictment, &c. 

D. MeMiehael, in support of the rule, con- 
tended that such was not the legal effect of the 
oondition, and that in practice the accused was 
never required to appear unless a bill were found. 

Hagabtt, J. — I am aware the construction for 
which Mr. Harrison contends has prevailed in 
some counties, and I think, looking at the object 
of the recognisance and the reason of the law, 
that his criticism of the words of the recogni- 
sance is too sharp. I do not think it was in- 
tended by the Legislature that the accused should 
appear and surrender himself unless a bill were 
found. The estreat of the recognisance here was 
therefore premature. The rule must be made 
absolute for the relief of bail. 

Morrison, J., concurred. 

PiT eur. — Rule absolute. 



COMMON LAW CHAMBERS. 
{R^oriei hy Ron. A. HjisBifloir, Esq., BarrUta^at'lixw.) 

Dunn t. Jarvis. 

Om, StaL U. a cap. 22, tec N^Fbud judgment in default of 

a plea—Whm regular, 
Whw« pUintlff'a daoUntton oontalned two eonnta— th« 
lint In caie agalott % aheriff finr alleged breach of duty in 
not paying OT«r money levied under an execution, and the 
■eoond for money had and reoelTed— itwaa fuld^ that plain- 
tiff ooald not in defiralt of a plea sign final jnd^nent 
under aec 67 of 0. L. P. keL 

[Chamhera, April 10, 1866.] 

T, B, Inee obtained a summons calling on the 
plaintiff to show eause why the final judgment 
entered in this cause should not be set aside, 
upon the ground that the action was one for 
damages, which could only be assessed by a jury, 
and upon grounds disclosed in affidavits and 
papers filed. 

John 0* Connor shewed cause. 

The declaration contained two counts, the first 
in case against a sheriff for alleged breach of 
duty in not paying over money levied under an 
execution, and the second a count for money had 
and received. There being no plea filed or 
served, plaintiff entered final judgment, under 
see. 67 of the C. L. P. Act 

Richards, C. J.— I think the declaring against 
the sheriff in case for a breach of duty, is not a 
proceeding in which final judgment can be entered 
under sees. 66 or 67 of Con. Stat cap. 22. The 
action sounds in damages, which must be as- 
sessed by a jury. This is the best conclusion I 
can form in the haste in which I have been called 
upon to decide, and I must therefore set aside 
the judgment with costs. The joinder of the 
count for money had and received will not make 
the whole judgment regular, as the case of 
Wettlake v. Abbott, 4 V. C. L. J. 46, decides. 



HOOPEE y. BuiiLET. 



^feetmmi^-JudgtMnt at on a vacant pottttsion—Regvhirily 
of—IdU and umUtt q^IdovOt and ttaitmtntt in affidavitt 
to be di taUowed on taxation, 

Bdd, upon the fiicta di«doaed in the affldavlU filed in this 
oanse, thtt the premises for which the action of ejectment 
was broQght were Taeant when the action was commenced 
and that Judgment ss on a vaeant possession was duly 
oDtained and entered. 

Where plaintiff filed many useless affidayits and had a great 
manv repetitions as well as idle statements on information 
and belief In affidavits filed, a direetion was given to tha 
master that they should not k>e allowed to the plaintiff on 
taxation, thou^ he discharged defondant's summons 
wilheosts. 

lOhamhers, April 24, 1866.] 

Ejectment, for that part of No. 86, 6th Con- 
cession, Emestown, containing sixty-six acres, 
being that part of the north east half which lies 
north of the travelled road leading, &c. 

Notice of plaintiff's title, under a deed of 
assignment from Nicholas Hicoh to the plaintiff, 
of a mortgage made to George Hinch, deceased, 
dated 28rd February, 1868. 

Writ served by affixing a true copy thereof 
and of the notice of title to the front door of the 
dwelling house on the premises, on the 18th 
February, 1866. 

Affiidavit of Alexander Dulmage, that defen- 
dant does not reside in Upper Canada, but is 
supposed to reside either in British Columbia Of 
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California, bat where is not asoertained, that the 
premises in question are now, t.e., on 28th Feb., 
1865, Taoant and were so from the 18th of that 
month; that Tarions ineffectual attempts were 
made to serve defendants's wife who usually 
resides in Ernestown. 

Affidavit of plaintiff's attorney, that on 7th 
March he searched for an appearance, but none 
was filed. 

On this a judge's order, dated 18th March, 
1865, was made, under which plaintiff on 14th 
of March, entered judgment for want of an 
appearance. 

On 24th March, Eliia Burley made affidavit, 
that she is wife of defendant ; that defendant has 
been absent ten years fW>m the Province, and is 
as she believes residing in British Columbia; 
that she has been in possession of the premises 
since defendant's departure ftrom the Province ; 
that her husband is the owner and has never to 
her knowledge disposed of the premises ; that 
about a year ago, Patrick Hatch and John 
Waddell, took forcible possession of the premises 
in her absence, and put plaintiff in possession ; 
that Hatch and Waddell were indicted and con- 
victed for forcible entry and detainer (not si^ng 
of what premises) ; that on 8rd March, 1865, 
the took possession of the premises and moved 
her furniture into the dwelling house, and going 
to Kingston left her sister and daughter in pos- 
session, and during her absence plaintiff took 
possession ; that she did net endeavour to avoid 
service of the writ, and verily believes service 
might have been made on her. 

Her attorney made oath verifying copies of 
the affidavits filed on the application for leave to 
enter judgment. One was an affidavit of the 
plaintiff, stating among other things his title, 
according to the notice of titie, and that Qeorge 
Hinch, the mortgagee of defendant, died unmar- 
ried and intestate, leaving him surviving, his 
mother, his brothers Edward and Nicholas and 
three sisters ; that all his next of kin and heirs 
at law assigned their interest in the mortgage to 
Nicholas, who assigned to plaintiff, and that the 
mortgage is registered ; that the mortgage with 
interest exceeds |1,0CK), and is long due and 
unpaid. In a second affidavit the attorney veri- 
fies a copy of the indictment against Hatch and 
Waddell, which charged the offence as committed 
against the defendant, Agnes Burley. 

On these affidavits a summons was granted to 
set aside the judgment, alleging the possession 
was not vacant, and therefore the judge's order 
of the 18th March was wrongfully obtained. 

In reply, the execution by defendant of the 
mortgage to plaintiff, was proved by the affida- 
vits of a subscribing witness. Nicholas Hinch 
also made affidavit, that he saw defendant execute 
that mortgage in California which was sent to 
to Canada and registered, and that the memorial 
is a true copy of the mortgage. That after the 
mortgagee's death, his mother and other brothers 
and the sisters of the mortgagee assigned to 
Nicholas, who placed the mortgage and a note 
therein mentioned in his attorney's hands, with 
instructions to eject one Storms and Elisa Burley, 
defendant's wife ; and an ejectment was brought 
in 1868, but the mortgage and note were mislaid 
and have not been fouiid and that ejectment has 
not been proceeded with. 



The plaintiff on the 11th April, 1865, ouule 
aa affidavit, stating among other things, that tbe 
person last residing on the premises before 
issuing of the ejectment summons (which was 
tested 14th February last) abandoned the poo- 
session, and the keys were about let Febraaiy 
last sent to the father of defendant's wife for ber» 
and her attorney was immediately thereafter 
notified (not saying by whom or on whose behalf) 
that the keys were sent to her, but said attomej 
on her behalf refused to accept possession of the 
premises. 

In another affidavit he swore the jadgment 
was entered on the 14th March last, and a kaU 
/ae pot. issued on that day, at which date he 
supposed the premises were vacant, and had do 
knowledge that the defendant's wife was in 
possession. 

In a third affidavit he swore that the premises 
were vacant when he bought the mortgage, and 
sent two of his men, Hatch and Waddell, to take 
possession, who found the back door open and 
took possession and were convicted on an indict- 
ment for forcible entry and detainer in so doing. 
That when Nicholas Hinch brought his ejectment 
the tenant under defendant's wife vacated the 
premises, and they remained vacant until Hatch 
and Waddell entered. 

Alexander Dulmage in a second affidavit, swore 
that he was present on the 28th December, 1864« 
when Abraham Snider (presumably the tenant 
under defendant's wife) left these premises, and 
that Snider was the last person who resided 
thereon, before the bringing of this action ; that 
he resided there about ei|^t months, and after 
he left the possession was vacant until defen- 
dant's wife entered, about the, third of March 
last. 

Defendant's wife made a further affidavit, 
swearing that until the sheriff's officer under 
the writ of vmditioni exponas^ (probably an error 
in the affidavit for habtrt faciat pouetntmem) 
dispossessed her, she was not aware an action of 
ejectment had been commenced, and that till 
such dispossession she had no knowledge of any 
paper, summons or copy thereof, or of any paper 
whatever being stuck on the door of said dwelling 
house. She also swore that on the second of 
March she was informed *' that one tenant of the 
plaintiff's, formerly in possession of the premises 
for which this action was brought, had left, and 
that the dwellina house was vacant," and that 
she took possession the next day, and that she 
" was snly in possession of the said dwelling 
house twelve days, when she was put out of 
possession by a sheriff's officer." 

Dbapir, C. J.— I conclude from these affidavits, 
1. That Cyrus Burley was owner in fee of these 
premises. 2. That he mortgaged them in fee. 
8. That the plaintiff became and now is assignee 
of that mortgage. 4. That the mortgage is over 
due and that the plaintiff (no other adverse right 
or titie being shown) has a right in. law to the 
possession. 6. That the defendant Cyrus Barley 
left this Province ten years ago, and has not 
since returned; and that he IfSi his wife Elisa 
behind him. 6. That she has no special authority 
from him in relation to these premises, nor soy 
other right or authority, unless such as she may 
derive from being defendant's wife. 7. That 
she did occupy the premises (how long not 
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after her hnsband went away. 8. 
[That after' she left, a tenant was in possession, 
probably her tenant, but not distinotly shown. 
9. That such tenant abandoned the premises on 
hearing of Nicholas Hinch's ejectment 10 
That the premises were then Tacant and oon- 
tintied so nntil and for tome short time after 
this ejectment was brought. 11. That judgment 
as on a vacant possession was duly obtained and 
entered. 12. That the defendant cannot deny 
plaintiff 's right to possession unless the mort- 
gage is satisfied orToid or some new arrangement 
has been made, which is not set up in the affida- 
vits. Therefore plaintiff is lawfully entitled to 
the possession, and the summons must be dis- 
charged with costs. 

There are many useless affidavits and a great 
many repetitions as well as idle statements on 
information and belief in affidavits filed for 
plaintiff. They should not be allowed to plain- 
tiff on taxation. 

Summons discharged with costs. 



SS: 



HoFB y. M01B IT AL. ; (Bahe or Brttish North 
Ahbrioa, Oamisheet.) 

Married Woma»*s Ad— Oon. 8UU. U. C. cap. 13—Marriaatt 
28/A Maif, mO—AUachmeta of intarat arising from her 
Ugaej to (utnoer her Atutoiif « debit. 

Where, on a debt oontneted in the jmr 1966, pleintlff, on 
the 20th No¥emb«r, 1864, ieeo?er«d Jodgmeat agelnet U. 
and otben, he wm held enUti«d to attach the Interast of 
moneys arising oat of the amount of a legacy deposited 
by the wlfo of HL fai her own name In the Btnk of the g 
nliheaflb ahe fanvfaig been manted on the 3Sth Mar, 18 
[Chambeii^ June 8, 1866.] 

On a' debt oontmoted in the year 1856, the 
plaintiff reooTcred a judgment in this court 
against the defendant Muir and others, on the 
26th November, 1864, for $1,492 47, which is 
stiU due and unpaid. 

Oo the 28th May, 1869, the defsndant Muir 
married Elisa his present wife, who, by the will 
of her late uncle, Robert W. Harris, took to her 
own use a legacy to a large amount. Part of the 
interest arising therefrom, namely, $462 22, she 
lately deposited, to her own credit, in her own 
namo, in the Bank of British North America, at 
its agency in Hamilton. 

This money, by an order dated the 16th May, 
1865, was o»iered to be attached, and the gar- 
nishees were called upon to show cause why 
they should not pay it o?er to the judgment 
creditor. 

After the serrice of this order, Muir and his 
wife sued the garnishees; and while the gar- 
nishee prooeedvigs were pending, were proceed- 
ing to enforce the payment of the money. 

Whereupon the defendants in that action and 
the garnishees in this matter applied for leaYC to 
pay the money into court, which was granted, 
and they paid it into court 

Some preliminary objections were raised by 
the attorney of Mrs. Muir, which were not 
pressed, and the sole question raised was, whe- 
ther this money was liable for the debt of Muir. 
J. Wilson, J— It is enacted by chapter 78 of 
the Consolidated Statutes of Upper Canada, sec- 
tion 2, smong other things, that erery married 
woman, who, on or before the 4th day of May, 
1859, married without any marriage contract or 
settlement, shall and may, from and after that 



day, notwithstanding her coTerture, hare, hold 
and eigoy all her personal property not then 
reduced into the possession of her husband, 
whether belonging to her before marriage or in 
any way acquired by her after her marriage, free 
from his debts and obligations contracted after 
the 4th day of May, 1859, and from his control 
or disposition without her consent, in as full and 
ample a manner as if she were sole and un- 
married. 

It has not been shown what the protisions of 
the will of the late Mr. Harris were ; but the 
attorney for Mrs. Muir stated on oath that the 
moneys were the sole and only property of Mrs. 
Muir, and were a portion of certain moneys set- 
tled on her and her issue by Mr. Harris, and are 
by the terms of the settlement entirely beyond 
the control of her husband or his creditors. He 
is here speaking of the principal morfleys, for on 
the argument the money in question is spoken of 
as the interest which Mrs. Muir had receiyed and 
deposited in her own name and to her own credit. 
It is now in court, baring been paid in at her 
suit, her husband joining in the action. 

I take it for granted that in making so great 
and so sudden a change in the law of property as 
this statute (Con. Stat. 0. C. cap. 78) did, the 
Legislature intended to save the rights of those 
who had made contracts on the faith of the law 
as it stood before the passing of this act. The 
money in dispute would then haye been Muir's. 
But under the circumstances disclosed on oath 
and admitted on the argument, the statute leaTos 
the righta of the parties as if no change had been 
made in the law. This money ought therefore, 
I think, to be paid to the judgment creditor. 
Order accordingly. 
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LiahiUtjf of ifMlee^pen for moneg loif from ooft. 
(Oontinoed ftt»n p. 240.) 
Beyond that, unless the innkeeper has Tolun- 
tarily and knowingly undertaken the custody or 
care of property, no case has adjudged his lia- 
bility : some elementary writers and some dicta 
make him liable for CTerythtng a traveller chooses 
to bring into an inn. Judge Story, in his Com- 
mentaries, states the liability in general terms 
(p. 806, sec. 470} ; Chancellor Kent, in his, ex- 
tends it to ** all the moTeable goods, chattels and 
moneys of the guest which are within the inn " 
(2nd Tol. 698). In CoyU^a case (ubi tup.) it is 
said to embrace even documents relating to the 
title of lands and choses in action. In Kent t. 
Shuekard (Q. & Ad. 808) the only question raised 
was, whether the innkeeper was liable for money 
as well as other chattels, and it was held that he 
was : the amount lost in that case was only fifty 
pounds, and it was staled to have been kept to 
meet daily expenses only. In Quindn ▼. Courtney 
(Hay [N. 0] 41) the amount was only two hun- 
dred doUara ; and the case of Fowler y. Dorian, 
ia our own court (24 Barb. 884), is in direct con- 
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fiiot with the principle held in that ease. In Tke 
Berkshire Woollen Company ▼. Proctor (7 Cash. 
417), aUhoagh the money lost was more than 
sufficient to defray the expenses of the parUcular 
guest in whose charge it was, it was the property 
of another person, aod left with such guest to 
pay to others who were guests at the same inn, 
or to defray their ezpeuses there, they being 
witnesses in a law suit, whose management was 
the eri'end of such guest at such inn, and all such 
circumstances are dwelt upon in the opioioa 
delivered in that case. Nothing was said, except 
In general terms, in Purvis t. Coleman (21 N. Y. 
Ill) about the liability of an Innkeeper who had 
not given aay notice to his guests of means pro- 
vided for the safe keeping of their property. In 
that case he was held to be exempt from liability 
for a loss, in consequence of the failure of the 
guest to avail himself of such means after notice. 
In the case of OUet r. Libby, ubi sup., it was held 
that ornaments or money usually carried about 
the person by a prudent man did not come within 
the provisions of the statute of 1855 (cap. 421), 
exempting innkeepers from liability for goods of 
a guest not deposited in a place of safe keeping 
provided by them, after notice of such provision, 
as the money lost (twenty-five dollars) was held 
not to be more than a prudent person might 
carry about with him. 

Being thus at sea in regard to direct decisions 
as to the extent of an innkeeper's liability for the 
goods of his guest, we can only have recourse to 
indireot recognitions of the true doctrine in de- 
cided cases, to analogies to the liability of other 
persons and principles drawn from the origin and 
nature of the legal relation of the innkeeper and 
his guests. 

It has always been conceded that, upon all the 
goods for whose safe keeping he is liable, an inn- 
keeper has a lien for the keeping of his guest 
( Orinnell v. Cook, 8 Hill, 485 ; Ingoldsbee v. Wood, 
ubi eup.), even when they are not the property of 
his guest (Robinson v. Walter^ Bulstr. R. 269 ; 
S. C. Poph. 127). But in the case of Broadioood 
Y.'Oranava (10 Ex. 417 ; 8. C. 1 Jurist, N.S. 19 ; 
2 L. J. Ex. 1), it wsji held that an innkeeper 
was not bound to receive a piano with a guest, 
and therefore had no lien upon it. Counsel in 
that case said, in argument, that he was ** only 
compellable to take in such articles as both in 
nature and quality are reasonable for a traveller," 
to which Parke, B., assented, and added, ** He 
is bound to take in those things with which a 
person ordinarily travels ; * * * to reoei?e 
all goods which by his public profession he en- 
gages to receive ; " but put the pertinent interro- 
gatory, **Is he bound to take in articles of ex- 
traordinary bulk T " to which I would add, " or 
value ? " the principle being precisely the same. 

The origin of the liability of an innkeeper to 
bis guest for the loss of the latter's property 
while in his inn, the principle or policy applica- 
ble to it, and indeed the whole relation, are so 
analogous to those applicable to a common car- 
rier and a passenger transported by him, in rela- 
tion to what is called hie '* baggage," that the 
extent and conditions of their liability have been 
held to be the same (Orange County Bank v. 
Brown, 9 Wend. R. 85 ; Jones on Bailment, 108 ; 
Edwards on Bailment, 414). The definite term 
baggage, it is true, has been applied only to the 



property of the passenger carried about with 
him for travelling purposes, for which the earner 
is liable ; and probably if the same term had becm 
applied in legal phraseology to the goods of a 
guest at an inn, for whose safe keeping an inn- 
keeper was liable, the question of liability would 
have been long since settled. The same obliga- 
tion is imposed upon t>oth, upon acooant of the 
public chvMter of their occupation of receiving 
travellers, by the carrier as passengers and by 
the innkeeper as guests, whii^ involves also the 
necessity of receiving their travelling eqaipments, 
although the carrier escapes liability if they are 
not delivered directly into his custody {Tower v. 
Utica and Schenectady Railroad Company, 7 Hill, 
47; Cohen v. Frost, 2 Duer, 835). Qenerally, 
neither receives separate compensation for care 
in regard to such baggage (Powell v. Meyern^ 20 
Wend. 591), except when a carrier receives com- 
pensation for it as freight The same danger, in 
both cases, of fraud or carelessness on the part 
of the innkeeper and carrier, or their servants, 
and the impossibility of the constant attention of 
the owner of the goods to their safe keeping, is 
the ground of liability. Although the carrier has 
been held to be exempt from liability for money 
destined to meet travelling expenses (Oranye 
County Bank v. Brown, 9 Wend. 85). yet this 
rule does not prevail when travelling abroad 
(Dujgfy V. Thompson^ 4 E. D. Smith), in which 
case even a gun carried in a trunk and the tools 
of a trade have been included (Davis v. Cayuga 
and Susquehanna Railroad Company, 10 How. 
880) ; articles usnally worn abont the person, 
such as a watch and articles of jewellery, are in- 
cluded in such liability, if in a trunk (McCormaek 
V. Hudson Railroad Company, 4 £. D. Smith, 81). 
And although it is laid down in general terms 
that everything destined for the personal use, 
oonvenientfe, and even instruction and amuse- 
ment of a passenger, is included in the baggage 
for whose safe transportation a carrier is liable 
(Hawkins v. Hoffman, 6 Hill, 586), yet the extent 
of his liability is very much narrowed ; it does 
not embrace merchandise (Pardee v. Drew, 15 
Wend. 457), or samples of it (Hawkins v. Hoff- 
man, ubi sup.), or boxes of jewellery for sale 
(Richards v. Westeott, 2 Bosw. 587), or silverware 
(Bell V. Drew, 4 E. D. Smith, 59), or presents for 
friends (Ib.)i or regalia or jewels of a society 
(yevins v. Bay State Steamboat Company, 4 Bosw. 
225) ; and it is fully settled that the mere accep- 
tance of a trunk or baggage containing what is 
not for personal use, does not bind the carrier 
without knowledge of such contents (Richards v. 
Westeott, ubi sup,). Of course different rules 
prevail in regard to a common carrier of mere 
freight (Batson v. Donovan, 4 B. & A. 21 ; Mitts 
V. CattU, 6 Bing. 743), where goods of all kinds 
and of any amount of value are received, and a 
distinct compensation is paid for carrying them. 
Deceit practised in regard to goods carried as 
baggage relieves the carrier fh>m liability, which 
it would not if carried as freight (Richards v. 
Westeott, ubi sup). The presumption in regard 
to articles brought by travellers to an inn, as well 
to the depdtof a carrier for transportadon, when 
contained in trunks or packages, and of unknown 
value, must be that they consist merely of the 
ordinary accompaniments of a traveller when 
travelling, and not articles or securities for com- 
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meroial or other purposes : if they are more, both 
the innkeeper and the carrier are at least entitled 
to notice of their Talae and character bejond 
that extent 

Previous to the introduction of the law allow- 
ing parties to be witnesses for themeelyes, tra- 
Tellers, in case of a loss at an inn of their 
personal eifects, were allowed to testify to the 
contents of their trunks (Ta^fhr t. Monnot^ ubi 
9up.)t and this was placea on the ground of the 
necessity of the case, counterbalancing the con- 
sideration of any danger arising therefrom by 
the fact that the loser could only recover to the 
extent of the talue of what usually Is carried by 
traToUers. But the eiil arising from such ad- 
mission of testimony, which would be slight when 
confined within such limit, would become gigan- 
tic if a traveller could testify to the loss of arti- 
cles of indefinite value, as to which there would 
be no power of contradiction. 

It is possible that the liability of an innkeeper 
may be divided into two elements, as well as that 
of a carrier {Dorr t. If. J, Steam NavigatUm 
Company t 4 Sandf.186), and that he may under 
that which makes him liable as a bailee be so 
liable for goods received by him into his inn, 
when, either ftom their appearance or actual 
notice, be knows they are not the usual accom- 
paniments of a traveller as such, and assents to 
their reception, but still such notice would be 
reqnisite. 

It is Tcry plain that it would be highly unjust, 
and not foonded upon any principle upon which 
an innkeeper's liability rests, for a traveller to 
bring into an inn unobserved any amount of 
Talnables without notice to the innkeeper, and 
hold him responsible for their safe keeping. 
There mast be some restriction or qualification 
of such liability, if it exist ; and that must be a 
warning to the innkeeper of the extra risk he is 
about to ran. It is not very material, in such 
cases, whether such notice is made a condition of 
such liability, or the want of it is made such 
negligence on the part of the traveller as to be 
assumed to have contributed to the loss, and 
thereby exonerate the innkeeper {Petiigrew v. 
Barron, 12 Wend. 824 ; OiUt v. Fauntleroy, 18 
Id. 216 ; Martin v. Brown^ 1 Cala. 225 ; Fowler 
V. Dorlon, 24 Barb. 884). In the case last cited 
{Fowler v. Dorlon) it was held to be such negli- 
gence in the traveller, who delivered his valise 
coataining money to a servant of the innkeeper, 
not to have informed him of the fact, as to de- 
prive him of the right of recovery for Its loss. 
In this ease, therefore, unless a special contract 
was made by the delivery by the plaintiff of the 
package of Taluables in question to the clerk of 
the defendvnts on the occasion proved, the ques- 
tion of notice will be essential. If no special 
contract was made, and no notice given, the lia- 
bility of the defendants would depend upon pre- 
cisely the same principles as if the package in 
question had been taken from the plaintiff *s 
room in the inn of the defendants. 

If any special contract was entered into by the 
transaction between the plaintiff and the clerk on 
the occasion in question of the delivery of the 
package to the latter, it oould only have been by 
virtue of some authority given to the latter to 
make such contract. The safe in which the 
plaintiff requested such package to be deposited, 



was one provided by the defendants, pursuant to 
the provisions of the statute of 1856, already 
referred to, and such clerk was not authorised to 
make any other contract except that to be im- 
plied from the mere receipt and deposit of the 
package in such safe, exactly in the condition in 
which it was. No authority was proved or 
found to have been given to him to agree to be- 
come responsible for parcels of unknown valae. 
The notice posted in the hotel of the defendants 
requured a package to be deposited to be ** pro- 
perly labelled," and the clerk informed the plain- 
tiff **.that they made their guests describe the 
property before redelivery." It was therefore 
only for packages properlylabelled the defendants 
undertook to be responsible, and it was only of 
such property as could be described their clerk 
undertook to take osre. If the defendants were 
not responsible for the contents of such package 
before it was deposited in such safe, while in 
their hotel, I do not think the clerk who received 
it was authorized to make, or did make on their 
behalf, a special contract for its safe keeping at 
all haiards, especially when without any com- 
pensation commensurate with the riek. 

This case, therefore, resolves itself into the 
question, whether the plaintiff, by depositing in 
the safe of the defendants the package which he 
delivered to their clerk, under the circumstances 
under which he so deposited it, and with no more 
notice of ite value than was given in his conver- 
sation with him at the time of such delivery, 
was not guilty of such negligence, or did not so 
violate the implied condition of the liability of 
the defendants as to exempt them entirely there- 
firom. A notice, to be sufficient to relieve the 
plaintiff from the imputation of negligence, 
should be not only of the kind of property, but 
its value. Otherwise, if the innkeeper was upon 
other principles not bound to accept its custody, - 
he could not fix his compensation for the volun- 
tary risk assumed by him, and wouM not increase 
his vigilance and precautions to prevent a loss. 
The package was sealed up, and marked only 
with the plaintiff's name, which furnished no 
information. The plaintiff, upon being aeked 
what it was, answered merely ** money," which 
is equally unsatisfactory and indefiinite. Besides, 
the defendants notified him that, if their safe was 
to be used as a depository, packages deposited 
in it were to be ** properly labeled," which, of 
course, involved a description of their contents, 
or a statement of their value. The mere infor- 
mation that a package contained ** money," 
without knowledge of the amount, would not 
necessarily arouse the increased vigilance of the 
defendants. Indeed, the whole conduct of the 
plaintiff, including his mode ef carrying the pro- 
perty in question, the time and place selected for 
changing the envelope, the sealing op with no 
external mark but his name, his curt reply to 
the question, what it was, indicate rather a re- 
luctance to make known its value. Such acts 
were deficient in candour to the defendants, 
whose safe he chose to make the depository of 
his capital in business, instead of the vaults of a 
b&nk. True, he might have lost such package, 
even if its contents bad been disclosed, and yet 
the defendants might have had their attention 
attracted to it if it had been properly labelled. 
By not giving proper notice, the plaintiff must 
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be presumed to baye trasted to tbe safety of bla 
place of deposit and tbe honesty of tbe clerk, 
rather than the responsibility of the defendants. 
I am, therefore, of opinion the defendants are 
only liable for tbe amount lost by tbe plaintiff 
equal to his trayelling expenses, as found by the 
jury ; the general terdict, whlob is controlled by 
such special finding, must be reduced to that 
«um, and the exceptions as to tbe amount beyond 
that sustained : the other exceptions, being un- 
tenable, must be overruled, and Judgment ren- 
dered for the amount so found. 
Qaktin, J., concurred. 

DissisTiNa opimov. 
Mr. Justice MoCunn dellTered the foUoiHng 
dissenting opinion : 

I confess to haying considered this case anxi- 
ously, and I may say, with more than ordinary 
attention and researcb, for the reason that the 
Chief Justice has seriously changed his first 
yiewB in the premises, and also from haying great 
reluctance in putting forword my yiews in oppo- 
sition to two of the learned justices of this oourt ; 
yet I baye been unable to bring my mind to the 
same conclusions as tbose recently entertuned 
and promulgated as the opinion of the oourt in 
tbis case at General Term. 

There is but one important question in tbis 
«ase ; and that question is, whether Mr. Earle, 
as innkeeper, is liable, under the circumstances, 
far the large amount of money deposited with 
iiim by plaintiff? 

The facts appear to be as follows : 
On the 20tb of April, 1868, Mr. Wilkins, tbe 
plaintiff, came to this city and went to Earle's 
Hotel ; he registered his name and asked for a 
room, and was told that the house was crowded, 
and that he could get a bed but not ft ^ngle 
room, and he was assigned to room No. 124 ; in 
the room was tbe following notice : 

** Quests are cautioned against leaying money 
or yaluables in their rooms, as the proprietors 
will not be responsible for tbem. All packages 
of yalue should be properly labeled and deposit- 
ed in an iron safe, which is kept in the o£5ce for 
that purpose. 

** Quests will please comply witb the above 
requests, or tbe proprietors are relieyed in case 
of loss from all responsibility." After said notice 
followed a copy of the Law of 1855, relatiye to 
innkeepers. 

On the same eyening, tbe plaintiff handed a 
package to a clerk in the office named Howard. 
Howard picked the package op, and asked Wil- 
kins what it was. Wilkins said it was money, 
irhich he wished deposited in the safe. 

The clerk then, in plaintiff's presence, procur- 
ed the key of tbe safe, opened it, deposited the 
package, and locked it. Plaintiff asked him for 
a check. The clerk said they gaye no checks, 
bat required guests to identify their packages, 
and assured plaintiff no accident had oyer occur- 
red. One ot the proprietors was in the office at 
the time, and plaintiff thinks Howard obtained 
the key from him. Early the next morning, 
before Mr. Earle was up. Howard went to Earless 
room and asked him for the key of the safe, 
which was giyen. Afterwards, when Mr. Earle 
came down, he found tbe safe locked, and, as he 
ai leges, Howard had absconded, and had taken 



the money of plaintiflT with him, together vith 
other mon^s deposited in the safe. 

These are the facts, and the ainple and ool; 
question in the case is, whether, under tbe cff- 
cumstances, Mr. Barle, the defendant, is litbli 
in law as innkeeper to the plaintiff for the eotin 
amount of $20,000, so reo^yed by him and de- 
posited in his safe, or only liable for enouffa to 
coyer trayelling expenses, to wit: $1,000? I 
am clearly of opinion, that he is liable to t^ 
plaintiff to the full extent of ^20,000 with iDtc^ 
•St, and my conclusions to that effect haye bMs 
strengthened and confirmed by the fkct, tbit aQ 
the oases in the English and American books for 
nearly the last three hundred years go, bejood 
a doubt, to establish the fact of his entire lisbil- 
ity, for not one solitary ease can be found ws- 
taining the theory of a limited responsibility. 

Indeed, the learned Chief Justice admits tbtt 
all the oases cited in his opinion go to show, tbtt 
to a certain extent, innkeepers are liable, bot 
says we are at sea abont the extent of the lU- 
bility, and cites a number of oases, all of wbieb 
I am compelled to say, are unlike the one at 
bar. According to my nnderslanding of tbes9 
cases, the innkeeper is olcarly liable, bat tbo 
Chief Justice mainUins that none of tbose csms 
fixes or limits the extent of the liability. I 
think they all fix the liabiUty to any amoont tbe 
trateller may haye with him la the inn. It la • 
well-established principle, that in tbe amooot 
charged for the keep and board of tbe trsfeller, 
the innkeeper reoeiyes the consideration for tbi 
safe keeping of his guest, bis goods, end bii 
money; 2 Kent's Com. 768. 7th 9d. ; Lantr. 
Gotten, 12 Mod. 488, 487 ; The Berkihir^ fiool- 
Im Co. y. Proctor, 7 Cashing, 417; M(uon f. 
Thampton, 12 Peck. 280; Btnneti y. ifWfr, 6 
Term R. 278 ; and tbie principle runs througb 
all the cases to the present time. 

The common law fixes an implied oontnct 
between the innkeeper and his guest Tbe ion- 
keeper is to entertain and keep safely the goest, 
bis money and his goods. The trayeller, in con- 
sideration thereof, is bound to pay the pnc« 
demanded for such entertainment^ and tbe Mie 
keeping of himself, his money and goods recei«<i 
at the inn are by law pledged to the innkeeper, 
for the fulfillment of his part of the oontrnct. 
and it cannot therefore be said there is no cod* 
sidcration passing from the trayeller to bis host 
for the risk or liabiUty incurred by the inn- 
keeper. 

This has been an undisputed principle of J*^ 
for hundreds of years past, and the question tbif 
now arises is, does the sUtute of 1865 change 
this principle? Tbe act simply says, there » 
to be a safe in this inn, under the Bhsolate, 
especial, and immediate control of the innkeeper, 
his agents and seryants, and unless the go* 
deposits his money in that safe the i°°^^*P*u^t 
not responsible, and the role of law is clear, tn» 
if the guest does deposit his money in that 8a^. 
the innkeeper is certainly liable to protect Dm 
against the theft of himself or seryants. A"y 
other rule of law would place the tr»^®r^.* 
the mercy of a dishonest innkeeper and his a 
honest sertants without a remedy, and po^ 
policy calls for the inflexible enforcement of 9^° 
a rule of law, although occasionally it ^^S ^^. . 
harshly. It must be conceded that befor« »• 
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law of 1856 was enacted, if a guest came to an 
inn, and took with him to hii room $20,000, and 
the innkeeper's oerrantB or agents break in and 
rob the gneat, the innkeeper was held liable, and 
surely if the law of 1866 compels the guest to 
place that monej under the absolnte and imme- 
diate control of the innkeeper and his dishonest 
Berrant, he is doubly responsible, beoanse, if this 
trap of a safe had not been there, the traveller 
might have protected his money in his room with 
his own means of protection. The act, undoubt- 
edly, was to relieye the inkeeper from responsi- 
bility, where the guest was robbed of his money 
or goods, while they were in the room. I, 
therefore hold, that where the guest complies 
with the law of 1866, as in this case, the inn- 
keeper should be held to a more strict acoounta- 
bill ty than he was before the law was passed. 
This being so, it is quite clear that the same 
principle that would make htm liable for $10 
would make him liable for $10,000. If this were 
not the rule, how absurd it would be to compel a 
trsTeller, under the Act of 1866, to hand an 
innkeeper $20,000 for safe keeping, and hare 
the innkeeper say neit morning that he reoeiyed 
that amount from him, put it in his safe, but it 
was lost through his negligence, and he could 
only give $1,000 instead of the $20,000. That 
is precisely this case. 

(3b be eoiMnmd.) 



GENERAL CO AAESPONOEI^CE. 

RegUtry lawi — Chain of title — Record of 
heirs. 
To THE Editors or thb Law Journal. 
Gentxemen, — The proposed changes in the 
Registry Law, while calculated to increase its 
efficiency, hardly, I think, embrace all the 
alterations to be desired. Would it not be 
well further to amend the law by providing 
some method by which the title of heirs should 
appear on the registry books ? It seems to 
me an obvious defect in our system of regis- 
tration that no such provision at present exists. 
Where title is claimed through an intestate a 
hiatus appears upon the face of the abstract, 
a link is wanting to complete the chain of the 
title which has to be supplied by outside proof. 
Would it not be advisable to adopt some plan 
by which all the evidence which would be 
necessary to enable the claimant to prove his 
claim in court should be placed on record 
and so preserved f Some such arrangement, 
besides affording the heir additional facilities 
for making a good title, would in many cases 
be a saving of trouble and expense to parties 
searching the books. 

Yours respectfully, 

T. Phillips Thompson. 
St. CATHA.KIHM, C. W., Sept 7, 1866. 



[Some such arrangement as our correspon- 
dent proposes would, if practicable, tend much 
to the completeness of records of title. We 
recommend the suggestion to the attention of 
our law makers. — Eds. L. J.] 



Chattel mortgages — Charge /or copying — 

When not done hy clerh — Legality of charge 
for search tohen mortgage more than two 

years old. 
To THx EnrroBS or the Law Joubmal. 

Gentlemen, — Will you give the public the 
benefit of your views on a matter about which 
there is a difference of opinion f 

Isi When a party makes a search of a 
chattel mortgage, and takes certain extracts 
(e, g,f date, parties, and articles mortgaged), 
have I any right to charge him more than 10 
cents f The party does not want a copy of the 
mortgage at all, but simply for his informa- 
tion takes a short memorandum of those 
particulars. 

2nd. Have I any right to charge 60 cents if 
the chattel mortgage is more than two years 
old, on the ground (vide 0. 0. Tariff of Fees) 
that it is a search " exceeding two years," or 
a *' general search," which the tariff provides 
for f — " Every search exceeding two years, or 
a general search, 60 cents." Some lawyers 
say that this has reference only to searches in 
suits, and that I have no right to charge 60&, 
but must be guided by the charges given by 
the Chattel Mortgage Act 

I want only what is right, and as different 
clerks have different views, please answer. 

A Clerk. 

Sept 21, 1866. 

[Clerks of County Courts, with whom chat- 
tel mortgages, Ac, are filed, can only charge 
the fees by law allowed for services performed 
in regard to such chattel mortgages, &c They 
are as follows : 

1. For filing each instrument and affidavit, 
and for entering the same in the book, twenty- 
five cents. 

2. For searching for each paper, ten cents. 

8. For copies of any document, with certi- 
ficate prepared, ten cents for every hundred 
words.— (Con. Stat U. C. cap. 45, sec. 14.) 

It will be observed that the act does not in 
terms make it obligatory upon the clerk to 
allow a person making a search to take a copy 
or extract Hence some clerks refuse this 
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privilege, unless upon the terms of payment 
for the copy or extract, as if made by them- 
selves. 

We have always doubted the legality of this 
exaction, and would be glad to find it con- 
• tested and decided. Any one^ upon payment 
of ten cents, has a right to search for and to 
see the instrument filed. When he sees it he 
has a right to read it He has a right to recol- 
lect the entire contents of it, and, if his me- 
mory is a good one, from memory write it out 
in the same room, or in the next room. Why 
should he not be allowed, without extra cost, 
to aid his memory by the use of a pen or 
pencil ? The copy or extract may or may not 
be correct, but the clerk is in no way respon- 
sible for its correctness. Where he does no 
work, and assumes no responsibility for the 
work done, it is difficult to understand why 
he should be allowed to charge for it, as if 
done by himself and certified as correct 

The chaise of fifty cents for a chattel mort- 
gage more than two years old, is wholly inde- 
fensible. The tariff* has no reference what- 
ever to chattel mortgages. — ^Ens. L. J.] 

MONTHLY REPERTORY. 

CHANCERY. 

M. R, May 8. 

Ri Saod. 

Solicitor and client — Taxation^ Cottt incurred 

be/ore rttainpr-^Compontum deed, 

A fiolicitcr was retained by a debtor to prepare 
a composition deed, the first trost of which pro- 
vided fur the costs of its preparation. The 
trustees accepted the trasts, and Tarioas sums 
were received and paid by the solicitor on 
account of the trustees. The trustees obtained 
a common order for taxation of the solicitor's 
bill of costs. 

Held, that the solicitor was entitled to set off 
against his receipts the costs of and attending 
the preparation of the deed, though incurred 
prior to the retainer by the Uustees, and though 
no action could be maintained for them against 
the trustees. (18 W. R. 1009.) 



M. R. 



Banks y. Gibson. 



July 21. 



PartnerMhip-^Dieaolution — Right to use name of 
firm. 

On the dissolution of a partnership each partner 
is, in the absence of any special agreement, 
entitled to trade under the name or style of the 
old firm. 

The plaintiff's husband, B., and the defendant 
for many years carried on busiuena under the 
style ot 15. & Co. The pluint'iff, on the death of 
her hu&band, continued the partnership in pur- 



saanoe of a proTiso in the articles ot partnership. 
The plaintiff and defendant afterwards diesolTcd 
partnership by mutual consent, and no atipola- 
tton was made with respect to the use of the 
name of the firm. The defendant continued to 
trade under the style of B. & Co., while the 
plaintiff traded in her own name B. It was 
proTed that orders intended for the plaintiff 
were sent to the defendant, bat no frand was 
established. 

Held, that the plaintiff was not entitled to aa 
injunotion to restrain the defendant from trading 
as B. & Co. (13 W. R. 1012.) 
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Grant y. Gsaht. 



July 1 0. 



Married taoman — OiJU by hutband to wife — 
Separate property— ^Mence of voluntary yifte. 
In order to establish the faot of a gift of 
chattels fh>m a husband to his wife, there mas^ 
be olear and distinct STidenoe oorroboratire o 
the wife's testimony. It is not neoessary that 
be should delirer them to a trustee for his wife; 
it is suffioiet't if he constitutes himself n trustee 
for her by making the gift in the presence of a 
witness, or by subsequent statements to a witness 
that he has made the gift : but a meire declara- 
tion of intention to gire is not sufficient. 

Semble, presents made by a husband to his 
wife, whether in oontemplation of or subsequent 
to their marriage, are the separate property of 
the wife, and do not form part of the husband's 
personal estate. 

Obserrations on the eTidence necessary to sap- 
port a voluntary gift (18 W. R. 1057.) 

APPOINTMtNTS TO OFFICE. 

OOUNTT JUDQB. 
GBORGK SHERWOOD, SMialra, eommoaly called Um 
Hon. Qeorg* Sherwtiod, to be Jadge of the Coaoty Court 
of the Oonnty of Haatingi. (Q*sette<l Sept. 2, 1805.; 

NOTARIES P0BLia 

HIRAM UcCREA, of FnmkTUle, Eequira, to be a Notwy 
Public in Upper CanitdA. (Gazetted Sept. 16, 1866.) 

THOtf AS PHILLIPS THOMSON, of St Oatharinee, Eeq., 
Attorney-at-lAw, to be a Notary Publie in Upper Canada. 
(Gaietted Sept *23, 1865.) 

ANDREW THOMAS DRUMMOND, of Kingston, l^v\t% 
Barristerat-law, to be a Notary Publie in Upper Canada. 
(Gaaetied Sept. 23, 1866.) 

FRANCIS EDWIN KILTSRT, of the aty of HamUtoo, 
Bsqnlre, Attomeyat-Law, to be a Notary Public in UMMr 
Canada. (Gaietted Sept. 23, 1806*) 

THOMAS FERRIS NELLIS, of the City of Ottawa, Erq., 
Barriater«t-Uw, to be a* Notary Public In Upper CaxadM. ' 

(GsMtted, Sept 23, 1866.) 

CORONERS. 

JESSE 8HIBLET, Esquire, Associate Corooer, County ot \ 

Lennox and Addlngton. (Gaxetted Sept 2, 1866.) J 

DUOALD L. MoALPINE, Esquire, MJ>., AseocUteCorcaer 
County of Middlesex. (Gaietted Sept 2, 1866.) 

JOHN HARRIS COMFORT, EMiuire, MJO., Avodate 
Coroner, County of Lincoln. (Gazetted Sept 16, 1866.) j 

JOHN FERGUSSON, of Appin, Require, M.D , Aasociats 
Coroner, County of Midd Ivsex. (Gazetted Sept 23, 1»65.) 

JOHN R. ASH, of GentreyUle, Esquire, M.D., Aiodale 
Coroner Ibr the United Counties of Lennox and Addlngioo. 
Gautted Sept 23, 1866.) 

TO CORRESPONDENTS. 

«*T. Phiujpb TnoMMOK" — " A Clhul"— Under "General 
Correspondence." 
*' iiAT£ PATKK*' in cum;nt number of Local Ctwrtf OasetU. 
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1. Wed.... AU SaMi, 

4, Sat. ... Articles, Ao, to be left with 8eo. L«w 8. 

6. SVS ,,.21^ Svnday <^fter THnitjf. 
12. HUN ... 2-.2nd Sunday afler Trinity. 
15. Wed ... Last day for lerriM for Connty Court 

19. BUN ». 'iSrd SimdOiy afUr Triniiy, 

20. Mod ... MichaeImM Term begin*. 

24. Frld.... Paper Day a B. New Trial Day C. P. 

15. Sat .... Paper Day C. P. N. T. Pay Q. B. Declare for 

26. SUN... 24M Svmiay ofter IWtttQr. [Co. Ct. 

27. Mon ... Paper Day Q. B. New Trial Day C. P. 

25. TneJi... Paper Day C. P. New Trial Day Q. B. 
2». Wed ... P/tper Day Q. B. New Trial Day C. P. 
30. Thars. St. AndrtM. Paper D<iy C. P. 



NOTICE. 

Owing to tht very largt demand for the Law Journal and 
Local Courta' Qazetta, iubtqribert nU duiring to take both 
publioationt art, partieuhariy rtquettoi at met to return tht 
ba&'c numbtrt qf that one for wMch they do not io%$h to 
mbscribe. 
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THE HON. ARCHIBALD McLEAN. 

More than two years and a half ago it was 
our melancholy duty to chronicle the death of 
one whose name will ever be remembered with 
respect and afifection by all true hearted Cana- 
dians, Sir John Beverley Robinson. Second 
only to liis memory will be that of his tried 
friend, his brother in arms and his brother 
judge, the Hon. Archibald McLean who-expired 
at his residence in Toronto on Tuesday, the 
*24th day of October last, at the advanced age 
of seventy-five. 

The father of Archibald McLean was the 
Hon. Neil McLean, a member of the L^isla- 
lative Council for Upper Canada before the 
Union : his mother was a daughter of Colonel 
Macdonald. He was bom at St Andrews, 
near Cornwall, in April, 1791. Like Sir John 
Robinson and many others who have attained 
a conspicuous position in Canadian history, 
he was a pupil of Dr. Strachan, the present 
venerable Bishop of Toronto, at the town of 
ComvalL He left this to study law, which 
he did in Toronto, then York, in the oflSce of 
Attorney General Firth. As to. his success 
or application in these early studies we know 
but little ; whatever they were they were cut 
short by the breaking out of the war of 1812. 
The son of an officer in the 84th Highlanders, 
and the grandson on his mother's side of a 



U. E. Loyalist, it needed no persuasion to 
induce him to take up arms in defence of his 
country. 

He was identified with the struggles of that 
eventful period. He was a lieutenant in Cap- 
tain Cameron's No. 1 flank company of York 
Militia at the battle of Queenston Heights. 
No. 2 flank company being on that day com- 
manded by Lieut. John Beverley Robinson. 
He was severely wounded early in the en- 
gagement, during the temporary repulse that 
preceded the victory, whilst aiding Captain 
Dennis of the 4r9th in his endeavours to stop 
the retreat, but was* helped off the field by 
Lieut. Stanton, the present Clerk of the Pro- 
cess, and other comrades, shortly after Sir 
Isaac Brock received his mortal wound. 

He also behaved very gallantly at the en- 
gagement at York, saving the colors of the 
York Militia. He was present at the battle of 
Lundy's Lane, where lie was taken prisoner, 
and so remained till the termination of the 
war. 

On the breaking out of the Rebellion of 
1837, the old military fire of the then lawyer, 
but former soldier revived, and on the morning 
of the day when the attack of the rebels on 
Toronto was expected, he might have been 
seen drilling a company of men hastily got 
together in firont of the old City Hall, with the 
ardour of a quarter of a century before — ^the 
then Chief Justice of Upper Canada being in 
the ranks, shouldering his musket like any 
private. 

He was called to the Bar and admitted as 
an attorney on 9th April, 1813, and was 
engaged in the successful practice of his pro- 
fession until the year 3887, when he was 
appointed one of the judges of the Court of 
King's Bench along with the late Mr. Justice 
Jones, when the number of judges was in- 
creased firom three to five, under the 7 Wm. 
IV. cap. 1. 

Before his appointment to the Bench he 
represented his native county for several years 
in the Legislative Assembly for Upper Canada, 
and was for sonStft time Speaker of the House, 
a position for which his dignified bearing and 
and courteous manners well fitted him. 

He was throughout his parliamentary ca- 
reer a consistent advocate for the rights ot 
the Presbyterian Church, of which he was 
an elder, during the struggle brought about 
by the proposed secularization of the clergy 
I reserves. And this was the more creditable 
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to him, as he had to act in opposition to 
his own personal and political friends. He 
was violently assailed in the House of Assem- 
bly by Mr. Hagerman, then a member of the 
GoTemment, for his conduct in this matter ; 
but neither the withering language of the 
eloquent and impassioned speaker, nor the 
persuasions of his friends could prevent him 
taking the course which he considered right 

When the Court of Common Pleas was con- 
stituted in 1849, the Ute Sir James Macaulay 
was made Chief Justice, and Judge McLean 
and Judge Sullivan puisne judges of that 
court, by commission dated 16 th December, 
1849. He continued in this court until the 
resignation of Chief Justice Macaulay and the 
appointment of Judge Draper to the vacant 
office. 

This appointment of his junior, which he 
looked upon as a slight, was a blow to the old 
judge which he felt acutely, and the conse- 
quence was, that in Hilary Term, 1856, he took 
his seat in the Queen's Bench. The step, how- 
ever, was considered a judicious one by the 
profession as weU as by the Attorney General, 
J. A. McDonald, though he, as well as others, 
expressed and felt much regret at the pain 
caused by the course which it was considered 
advisable to take, and all were well pleased to 
see Mr. McLean made Chief Justice of Upper 
Canada in the place of Sir John Robinson, 
who resigned his seat in the Queen's Bench 
and accepted the Presidency of the Court of 
Error and Appeal. Upon the death of the 
latter in January, 1868, Chief Justice McLean, 
then in failing health, again took his place, 
which he held till his death. 

As a judge, though. not perhaps possessing 
the brilliancy or application of some of his 
brethren, his opinions were always received 
with the respect and attention which his ex- 
perience, and his character for unblemished 
impartiality and integrity claimed. His views 
generally coincided with those of his old fnend 
Sir John, in whose judgment he placed the most 
unbounded confidence, and for whose charac- 
ter he had the greatest admiration. He 
joined with him when these two dissented 
from the rest of the Court of Appeal in the 
well known case of the The City of Toronto 
V. Bowes^ — the decision, however,' of the 
majority was upheld on an appeal to England. 
The judgment of Judge McLean, in opposi- 
tion to the opinion of Sir John Robinson and 



Judge Bums, in the celebrated Anderson case, 
is the most prominent feature in his judicial 
career, and des^erves more than a passing 
notice. The facts of this case are £uniliar 
doubtiess to most of our readers ; they will 
be found reported m full in 20 U. C. Q. R 
124. Judge McLean took the broad ground, 
that in administering the laws of a British 
Province he was not bound " to recognize as 
law any enactment which could oonyert into 
chattels a very large number of the human 
raoe,^ and that a man endeavouring to ef- 
fect his escape fit>m slavery was entitled 
to use any means necessary for that purpose, 
even to taking the life of his pursuer, and that 
the crime with which Anderson was chai^ged, 
even if it had been clearly made out, did not 
come within the Ashburton Treaty. Nor 
could he ** recognise the law of slavery in 
Missouri to such an extent as to make it mur- 
der in Missouri, while it is justifiable in this 
Province to do precisely the same acf 

Whatever may be the strict law of the case, 
and there are many even amongst lawyers 
who think that Judge McLean was right, one 
cannot help admiring the firee British spirit so 
characteristic of the man, whose feelings doubt- 
less were shared by his brethren, but by 
them kept.soli^t to the rigid dictates of 
severe and ciloi judgment 

The manner of the late President of the 
Court of Appeal upon the Bench was dignified 
and courteous. Unsuspicious and utterly 
devoid of anything mean or petty in his own * 
character, his conduct to others was always 
that which he expected from them. 

The profession generally, the young stu- 
dent as well as the old practitioner, will long 
remember with affection his courtesy and 
forbearance in Chambers and on the Bench. 
Others will think of him as an entertaining 
and agreeable companion and a true firiend ; 
whilst others still will call to mind the stately 
form of the old judge, as he approached and 
entered St Andrew's Church, where he was a 
constant and devout attendant, rain oi sun- 
shine, until his last illness, which terminated 
in death. 

Archibald McLean was a man of remark- 
ably handsome and commanding presence; 
tall, straight, and well formed in person, with 
a pleasant, handsome face, and a kind and 
courteous manner, he looked and was, every 
inch, a man and a gentieman. He belonged 
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to a race, most of whom have now passed 
away — the '* giants" of Canada's early history. 
He was one of those honest, brave, enduring, 
steadfast men sent by Providence to lay the 
foundation of a country's greatness. 

For the last few years Mr, McLean had 
been afflicted with partial paralysis, which, 
irhilst it impaired his physical powers, left 
his intellect unclouded. For a long time how- 
ever his iron frame resisted the attack of man's 
*' last enemy," until having passed the span 
of life allotted to humanity, a general break up 
of the system took place, which, combined 
with his malady, at length carried him off 
As he had lived, so did he die ; calmly, cour- 
ageously, and peacefully he went to stand 
before the Judge of all mankind, in the sure 
and certain hope of an eternity of joy and 
peace. 

On the second day after his decease a meet- 
ing of the Benchers of the Law Society of 
Upper Canada took place in the Convocation 
Boom at Osgoode Hall, for the purpose of 
taking such steps as were fitting under the 
circumstances. The Hon. John Ross was 
appointed chairman, when the following reso- 
lution was passed on the nibtion of Mr. John 
Crawford, seconded by Mr. Yankoughnet : 

** That this meeting has heard with unfeigned 
regret of the death of the Honorable Archibald 
McLean, late President, of the Court of Appeal, 
and as a mark of the high estimation in which 
he was held by the members of this society— be 
it resolved therefore, that a deputation do wait 
upon the faiUily of the late President and request 
that the funeral do take place from Osgoode Hall 
and be condaoted by this Sooiety, and that the 
Hon. John Ross, and the mover and seconder 
compose saoh deputation." 

A committee was also appointed to draft 
resolutions expressive of the feelings of respect 
and affection of the profession to the late Pres- 
ident, and the mode of testifying the same. 

On Saturday before the Amoral a meeting of 
the Society was held to take into consideration 
the resolutions which had been accordingly 
prepared by the committee. The Hon. John 
Ross being again called to the chair, the fol- 
lowing resolutions were passed : 

Moved by Mr. Kmneth McKawia, Q. C, 
seconded by Mr. Dtjggan, Q. C, and 

''Rtiolved, That the members of the Law So- 
ciety now assembled, desire to record their feeling 
of profound regret at the death of the Honorable 



Archibald MoLean, President of the Court of 
Error and Appeal, and their sincere sympathy 
with his family in the great bereavement they 
have sustained. In paying this hnmble tribute 
to his virtues as a Judge, and his worth as a 
man, they are but giving feeble utterance to the 
sentiments of the whole profession. His great 
public services, extending over nearly half a 
century of our country's history, and embracing 
offices of the highest trust, will cause his loss to 
be widely mourned, bot by no part of the com- 
munity as much as by the members of the bar, 
with whom he was so long and so intimately 
associated. By the upright and conscientious 
discharge of his jodicial duties, he gained the 
oonfidence and secured the esteem of his fellow 
eitiiens ; by a happy nnion of courtesy with dig- 
nity, he inspired affection, as well as respect, in . 
those who practised before him, and thus helped 
to foster the spirit of mutual regard and cordial 
cooperation between the bench and the bar, 
whioh distinguishes the administration of justice - 
in Upper Canada." 

Moved by Mr. Gambli, seconded by Mr. 
Bbouoh, Q C, and ruolved,^ 

"2. That the members of the Law Society 
shall wear crape on their left srm for a month, 
as a testimonial of respect and affection for hia . 
memory." 

Moved by Mr. Crawfokd, seconded by Mr. 
Albxahdbr CANvaoii, and rewlved, — 

«* 8. That the treasurer be requested to trans- 
mit a copy of the first resolution to Mrs. McLean.'* 

Moved by. Mr. Roap, Q. C, seconded by Mr. 
C BOOKS, Q. C, and retolved, — 

*' That the Treasurer do lay these resolutions 
before the Convocation, and on behalf of this 
meeting request their insertion in the minutes of 
the proceedings of the Society." 

The corpse, attended by personal friends, 
was taken from his residence on Peter Street 
to Osgoode Hall, where the funeral was 
arranged under the direction of the Law Soci- 
ety. Shortly after two o^clock the burial ser- 
vice of the Presbyterian Church was performed 
by the Rev. Dr. Barclay, when the cofiSn was 
placed in the hearse and the procession moved* 
off. The pall-bearers were : The Chancellor 
of Upper Canada, Ez-Chanoellor Blake, Mr. 
Justice Morrison, Mr. Justice Adam Wilson, 
and Mr. Vice-Chancellor Mowat The proces- 
sion was composed of the Bishop of Toronto, 
such of the Judges of the Superior Court as 
their duties on circuit permitted to attend, 
the Hon. S. B. Harrison, and others holding 
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public positions, the Mayor and Corporation, 
the members of St Andrew's Society, of which 
the deceased had been President for several 
years, and the members of the bar, in their 
robes, besides a large number of citizens gen- 
erally. The funeral was a very large one, and 
would have been much larger but for the 
inclemency of the weather, and from the fact 
that a number of the profession were out of 
town on circuit, and many firom the country 
were for the same reason prevented from 
attentling. 

The funeral cortege proceeded to the Ne- 
cropolis, where, amidst the sorrow of all who 
knew him, were deposited the mortal remains . 
of the Honorable Archibald McLean, the brave 
soldier, the upright judge, and the Christian 
gentleman. 



JUDICIAL CHANGES. 

The death of the late lamented President of 
the Court of Appeal, will probably cause 
some changes on the Bench. Pumour has it 
that the present Chief Justice of Upper Can- 
ada will take the vacant office and obtain that 
repose, partial though it be, which he so 
well merits. His place, it is also said, may 
then be filled by the Chancellor. Both these ap- 
pointments would be unexceptionable, provid- 
ed the right man be found for the then vacant 
Chancellorship, should its present able occu- 
pant care to leave the Equity Bench. A short 
time will however probably solve the question, 
:as the event that has just taken place has long 
been expected, and those in authority have 
had plenty of time to make up tlieir minds. 

Should any vacancy occur in the present 
Bench of Judges, either of Law or Equity, the 
following gentlemen, amongst others, have 
been spoken of as likely men for ^e place : 
John W. Gwynne, Q.C., Thomas Gait, Q.C., 
Stephen Richards, Q.C., and S. B. Freeman, 
Q.C. It is very possible, however, that the 
learned Chief Justice may, at least for a year 
or two, still give the country the benefit of 
his services in his present position. We 
heartily hope he may. 



ACTS OP LAST SESSION. 

It seems probable that the Acts of last 

Session will not be printed and distributed for 

some little time yet, owing to the removal of 

the Government offices and their pharaphra- 



nalia, from Quebec to Ottawa. With this in 
view, we published in our last number several 
Acts of interest to our professional brethren, 
and to the public generally. We called atten- 
tion amongst others, to the Act amending the 
law of property and trusts in Upper Canada, 
but had no space then to insert it It has 
been suggested to us, to publish it in this im- 
pression, which, as it contains many impor- 
tant alterations in the law, And as many are 
anxious to see it; we now da 

An Act to amend the Law op Property 
AND Trusts in Upper Canada. 

[AMeot«d to ISth Beptamber, 186&.] 

Her Majesty, by and with the advice and 
consent of the Legislative Council and Assem- 
bly of Canada, enacts as follows : 

LBASBS. 

1. — Where any license to do any act whicbi 
without such license, would create a forfeiture) 
or give a right to re-enter, under a condition 
or power reserved in any lease heretofore 
granted, or to be hereafter granted, shall at 
any time after the passing of this Act, be given 
to any lessee or his assigns, every such li- 
cense shall, unless otherwise expressed, extend 
only to the permission actually given, or to 
any specific breach of any proviso or cove- 
nant made or to be made, or to the actual as- 
signment, under-lease, or other matter thereby 
specifically authorized to be done, but not so 
as to prevent any proceeding for ahy subse- 
quent breach (unless otherwise specified in 
such license) ; and all rights under covenants 
and powers of forfeiture and re-entry in the 
lease contained, shall remain in full force and 
virti^ and shall be available as against any 
subsequent breach of covenant or condition, 
assignment, underlease, or other matter not 
specifically authorized or made dispunishable 
by such license, in the same manner as if no 
such license had been given and the condition 
or right of re-entry shall be and remain in all 
respects as if such license had not been given, 
except in respect of the particular matter au- 
thorized to be done. 

2. — Where in any lease heretofore granted 
or to be hereafter granted, there is or shall be 
a power or condition of re-entry on assigning 
or underletting or doing any other specipea 
act without license, and a license at any time 
after the passing of this Act shall be given to 
one of several lessees or go-owners to assign 
or underlet his share or interest, or to do any 
other act prohibited to be done without license^ 
or shall be given to any lessee or owner, or 
any one of several lessees or owners to assign 
or underlet part only of the property, or to ao 
any other such act as aforesaid in respect ol 
part only of such property such license snaU 
not operate to destroy or extinguish the ngu' 
of re-entry in case of any breach of the cove- 
nant or condition by the co-lessee or co-lessees 
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or owner or owners of the other shares or in- 
terests in the property, or by the lessee or 
owner of the rest of the property, (as the case 
may be), over or in respect of such shares or 
interests or remaining property^ but such right 
of re-entry shall remain in full force over or 
in respect of the shares or interests or proper- 
ty not the subject of such license. 

8. — Where any actual waiver of the benefit 
of any covenant or condition in any lease, on 
the part of any lessor, or his heirs, executors, 
administrators, or assigns, shall be proved to 
have taken place after the passing of this Ace 
in any one particular instance, such actual 
waiver shall not be assumed or deemed to ex- 
tend to any instance or any breach of covenant 
or condition other than that to which such 
waiver shall specially relate, nor to be a gen- 
eral waiver of the benefit of any such cove- 
nant or condition, unless an intention to that 
effect shall appear. 

4. — Where the reversion upon a lease is 
severed, and the rent or other reservation is 
legally apportioned, the assignee of each part 
of the reversion shall, in respect of the appor- 
tioned rent or other reservation allotted or be- 
longing to him, have and be entitled to the 
benefit of all conditions or powers of re-entry 
for non-payment of the original rent or other 
reservation, in like manner as if such condi- 
tions or powers had been reserved to him as 
incident to his part of the reservation in res- 
pect of the apportioned rent or other reserva- 
tion allotted or belonging to him. 

POLICIES OF INSURANCE. 

5. — The Court of Chancery shall have power 
to relieve against a forfeiture for breach of a 
covenant or condition to insure against loss or 
damage by fire, where no loss or damage by 
l&re has happened, and the breach has, in the 
opinion of the Courts been committed through 
accident or mistake, or otherwise without 
fraud or gross n^ligence, and there is an in- 
surance on foot at the time of the application 
to the Court, in conformity with the covenant 
to insure, upon such terms as to the Court 
may seem fit 

6, — ^The Court, where relief shall be grant- 
ed, shall direct a record of such relief having 
been granted to be made by endorsement on 
the lease or otherwise. 

7. — The person entitled to the benefit of a 
covenant on the part of a lessee or mortgagor 
to insure against loss or damage by fire, shall, 
on loss or damage by fire happening, have the 
same advantage from any then subsisting in- 
surance relative to the building or other pro- 
perty covenanted to be insured, effected by the 
lessee or mortgagor in respect of his interest 
under the lease or in the property, or by any 
person claiming under him, but not effected in 
conformity with the covenant, as he would 
have from an insurance effected in conformity 
with the covenant 



8.-;-- Where on the lona fide purchase after 
the passing of this Act^ of a leasehold interest 
under . a lease containing a covenant on the - 
part of the lessee to insure against loss or 
damage by fire, the purchaser is furnished 
with the written receipt of the person entitled 
to receive the rent, or his agent, for the last 
payment of the rent accrued due before the 
completion of the purchase, and there is sub- 
sisting at the time of the completion of the 
purchase, an insurance in conformity with the 
covenant,, the purchaser or any person claim- 
ing under him, shall not be subject to any lia- 
bility by way of forfeiture or damage or other- 
wise, in respect of any breach of the covenant 
committed at any time before the completion 
of the purchase^ of which the purchaser had 
not notice before the completion of the pur- 
eease ; but this provision is not to take away 
any remedy which the lessor or his legal repre- 
sentatives may have against the lessee or his 
l^al representatives for breach of covenant 

9. — The preceding provisions shall be ap- 
plicable to leases for a term of years absolute, 
or determinable on a life or lives, or otherwise, 
and also to a lease for the life of the lessee or 
the life or lives of «ny other person or persons. 

RENT CHARGES. 

10. — The release from a rent-charge, of 
part of the hereditaments charged therewith 
shall not extinguish the whole rentchargc, but 
shall operate only to bar the right to recover 
any part of the rent-charge out of the heredit- 
aments released, without prejudice, neverthe- 
less, to the rights of all persons interested in 
the h^editaments remaining unreleased, and 
not. concurring in or confirming the releases. 

POWERS. 

11. — A deed hereafter executed in the pre- 
sence of, and attested by two or more witnes- 
ses in the manner in which deeds are ordinari- 
ly executed and attested, shall, so far as re- 
spects the execution and attestation thereof, 
be a valid execution of a power of appoint- 
ment by deed or by any instrument in writing, 
not testamentary, notwithstanding it shall 
have been especially required that a deed or 
instrument in writing, made in exercise of 
such power, should be executed or attested 
with some additional or other form of execu- 
tion or attestation or solemnity; Provided al- 
ways, that this provision shall not operate to 
defeat any direction in the instrumtot creating 
the power, that the consent of any particular 
person shall be necessary to a valid execution, 
or that any act shall be performed in order to 
give validity to any appointment, having no 
relation to the mode of executing and attest- 
ing the instrument; and nothing herein con- 
tained shall prevent the donor of a power from 
executing it conformably to the power, by 
writing or otherwise, than by an instrument 
executed and attested as an ordinary deed, 
and to any such execution of a power, this 
proviflion shall not extend. 
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12. — ^Where, under a power of sale, a hona 
fide sale shall be made of an estate, with the 
timber thereon, or any other articles attached 
thereto, and the tenant for life, or any other 
party to the transaction shall, by mistake, be 
allowed to receive for his own benefit a portion 
of the purchase money or value of the timber 
or other articles, it shall be lawful for the 
Court of Chancery, upon any bill or claim or 
application in a summary way, as the case 
may require or permit, to declare that upon 
payment by the purchaser or the claimant 
un^er him, of the full value of the timber and 
articles at the time of sale, with such interest 
thereon as the Court shall direct, and the set- 
tlement of the said principal moneys and in- 
terest under the direction of the Court, upon 
such parties, as in the opinion of the Court 
shall be entitled thereto, the said sale ought to 
be established ; and upon such payment and 
settlement being made accordingly, the Court 
may declare that the said sale is valid, and 
thereupon the legal estate shall vest and go in 
like manner as if the power had been duly 
executed, and the costs of the said application, 
as between solicitor and client, shall be paid 
by the purchaser or the claimant under him. 

13.— Where, by any will which shall come 
into operation after the passing of this Act, the 
testator shall have charged his real estate or 
-any specific portion thereof^ with the payment 
of his debts, or with the payment of any le- 
gacy or other specific sum of money, and shall 
^ave devised toe estate so charged to any 
trustee or trustees for the whole of his estate 
or interest therein, and shall not have made 
any express provision for the. raising of such 
debt, legacy, or sum of money out of such 
-estate, it shall bo lawful for the said devisee 
•or devisees in trust, notwithstanding any 
trusts actually declared by the testator, to 
raise such debt, l^acy or mone^ as aforesaid 
by a sale and absolute disposition, by public 
auction or private contract, of the said here- 
ditaments or any part thereof, or by a mort- 
gage of the same, or partly in one mode and 
partly in the other, and any deed or deeds of 
mortgage so executed, may reserve such rate 
of interest, and fix such period or periods of 
repayment as the per^oa or persons executing 
the same shall th nk proper. 

14. — The powers conferred by the last sec- 
tion shall extend to all and every person or 
persons in whom the estate devised shall for 
the time being be vested by survivorship, des- 
cent or detise, or to any person or persons 
who may be appointed under any power in the 
will, or by th© Court of Chancery, to succeed 
to the trusteeship vested in such devisee or 
devisees in trust as aforesaid. 

15. — If any testator who shall have created 
such a charge as is described in the thirteenth 
section, shall not have devised the heredita- 
ments charged as aforesaid, in such terms as 
that his whole estate and interest therein 
shall become vested in any trustee or trustees. 



the executor or executors for the time bein^ 
named in the will, if any, shall have the same 
or the like power of raising the said monejs 
as is hereinbefore vested in the devisee or d^ 
visees in trust of the said hereditaments, ud 
such power shall from time to time devolve to 
and become veisted in the person or persons 
(if any) in whom the executorship shall, for 
the time being, be Tested ; but any sale or 
mortgage under this Act shall operate onlyoo 
the estate and interest, whether legal or equit- 
able, of the testator, and shidl not render it 
unnecessary to get in anj outstanding sub- 
sisting legal estate. 

16. — Purchasers or mortgagees shall not be 
bound to inquire whether the powers confer- 
red by sections thirteen, fourteen, and tifteen 
of this Act, or either of them, shall have }>eeo 
duly and correctly exercised by the person or 
persons acting in virtue thereof 

17. — ^The provisions <;ontained in sections 
thirteen, fourteen, fifteen and sixteen, Fhall 
not in any way prejudice or affect any sale 
or mortgage already made or hereafter to be 
made, under or in pursuance of any will 
coming into operation before the passing 'f 
this Act, but the validity of any such sale or 
mortgage shall be ascertained and determined 
in all respects as if this Act had not paired ; 
and the said several sections shall not e^iteod 
to a devise to any person or p^sons in fee or 
in tail, or for the testator's wliole estate and 
interest charged with debts or legacies; nor 
shall they affect the power of any such it- 
visee or devisees to sell or mortgajge as be or 
they may by law now do.* 

PROVISIONS POR CASES OP FUTURE AND COS- 
TINGENT USES. 

18.— Where by any instrument any hert^ 
ditaments have been or shall be limited to 
uses, all uses* thereunder, whether expressed 
or implied by law, and whether immediate or 
future, or contingent or executory, or to w 
declared under any power therein contained, 
shall take effect when and as they arise hy 
force of and by relation to the estate and seizin 
originally vested in the person seized to tne 



uses, and the continued existence in hin\ 
elsewhere of any seizin to uses or ic\)^' 



ji/ria, shall not be deemed necessary wr to 
support of, or to give effect \xi future or co^ 
tingent or executory uses ; nor shall any sucn 
seizin to uses or scintilla juris be ^^^. \^ 
be suspended, or to remain or to subsist 
him or elsewhere. 

ASSIGNMENT OP PERSONALTT. 

19.— Any person shall have*power to assign 
personal property, now by law •s^'P'* v«nd 
eluding chattels real, directly to himsell au 
another person or other persons or ^o^P^^' 
tion, by the like means as he might assign 
same to another. 

FRAUDS ON SALES AND MORTOAff^*- 

20.— Any seller or mortgagor of laui.^^ ^ 
any chattels, real or personal, or choses m 
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tion, conveyed or assigned to a purchaser or 
mortgagee, or the solicitor or agent of any 
such seller or mortgagor, who shall, after the 
passing of this Act, conceal any settlement, 
deed, will or other instrument material to the 
title, or any incumbrance, from the purchaser 
or mortgagee, or falsify any pedigree upon 
^vhich the title does or may depend, in order 
to induce him to accept the title offered or 
produced to him, with intent in any of such 
cases to defraud, shall be guilty of a misde- 
meanor, and being found guilty, shall be liable, 
at the discretion of the court, to suffer such 
punishment^ by fine or by imprisonment for 
any time not exceeding two years, with or 
without hard labor, or by both, as the court 
shall award, and shall also be liable to an ac- 
tion for damages at the suit of the purchaser 
or mortgagee, or those claiming under the 
purchaser or mortgagee, for any loss sustained 
by them or either or any of them, in conse- 
quence of the settlement, deed, will or other 
instrument or incumbrance so concealed, or of 
any claim made by any person under such 
pedigree, but whose right was concealed by 
the falsification of such pedigree ; and in esti- 
mating such damages where the estate shall 
be rccoTered from such purchaser or mort- 
gagee, or from tiiose claiming under the pur- 
chaser or mortgagee, regard shall be had to 
any expenditure by them, or either or any of 
them, in improvements on the land; but no 
prosecution for any offence included in this 
section, against any seller or mortgagor, or 
any solicitor or agent, shall be commenced 
without the sanction of Her Majesty's Attor- 
ney General for Upper Canada, or in case that 
office be vacant, of Her Majesty's Solicitor 
General for Upper Canada ; and no such sanc- 
tion shall be given without such previous 
notice of the application for leave to prosecute, 
to the person intended to be prosecuted, as 
the Attorney General or the Solicitor General 
(as the case may be) shall direct; and no 
prosecution for concealment shall be sustained 
unless a written demand of an abstract of title 
was served by or on behalf of the purchaser 
or mortgagee before the completion of the 
purchase or mortgage. 

interpretation clause. 

21. — In the construction of the previous 
provisions in this Act, the term "land" shall 
be taken to include all tenements and heredita- 
ments, and any part or share of or estate or 
interest in any tenements or hereditame its, of 
what tenure or kind soever; and; 

The term "mortgage" shall be taken to in- 
clude every instrument by virtue whereof land 
is in any manner conveyed, assigned, pledged 
or (Charged as security for the repayment of 
money or money's worth lent, and to be re- 
cohveyed, re-assigned or re-leased on satis&c- 
tion of the debt; and 

The term "mortgagor" shall be taken to in- 
clude every person by whom any such convey- 



ance, assignment, pledge or charge as aforesaid 
shall be made ; and 

The term "mortgagee" shall be taken to 
include every person to whom or in whose 
favour any such conveyance, assignment, 
pledge or charge as aforesaid is made or trans- 
ferred 

powers of attobnet. 

22. — A power of attorney executed by a 
married woman for the sale or conveyance ot 
any real estate of or to which she is seized or 
entitled in Upper Canada, or authorizing the 
attorney to execute adeefl barring or releasing 
her dower in any lands or hereditaments in 
Upper Canada, shall be valid both at law and 
in equity ; provided, (1) that she be examined 
and a certificate indorsed on the power ot 
attorney, as required in regard to deeds and 
conveyances by a married woman under the 
Consolidated Statutes for Upper Canada re- 
spectively intituled, " An Act respecting 
Dower," and "An Act respecting the con- 
veyance of real estate by married women ;" 
and provided (2) that her husband is a party 
to and executes such power of attorney or the 
deed or other instrument executed in pursu- 
ance thereof where the power is for the sale 
or conveyance of her real estate. 

28. — In ca<se a power of attorney for the 
sale or management of real or personal estate, 
or for any other purpose, provides that the 
same may be exercised in the name and on 
the behalf of the heirs or devisees, executors 
or administrators of the person executing the 
same, or provides by any form of words, that 
the same shall not be revoked by the death of 
the person executing the same, such provision 
shall be valid and effectual to all intents and 
purposes both at law and in equity, according 
to the tenor and effect thereof, and subject to 
such conditions and restrictions, if any, as. 
may be therein contained. 

24. — Independently of any such special 
provision in a power of attorney, every pay- 
ment made and every act done under and in 
pursuance of any power of attorney, or any 
power, whether in writing or verbal, and 
whether expressly or impliedly given, or an 
agency expressly or impliedly created after the 
death of such person who gave such power or 
created such agency, or after he has done 
some act to avoid the power or agency, shall, 
notwithstanding such death or act last afore- 
said, be valid as respects every person party 
to such payment or act, to whom the fact of 
the death, or of the doing of such act as last 
aforesaid was not known at the time of such 
payment or act bond fide done as aforesaid, 
and as respects all claiming under such last 
mentioned person. 

DISTRIBUTION OF ASSETS. 

25. — ^Where an executor or administrator, 
liable as such to the rents, covenants or agree- 
ments contained in any lease or agreement for 
a lease granted or assigned to the testator or 
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intcstite whose estate is being tdministered, 
shall have satisfied all such liabilities under 
the said lease or agreement for a lease, as may 
have accrued due and been claimed up to the 
time of the assignment hereinafter mentioned, 
and Hhall have set apart a sufficient fund to 
answer any future claim that may be made in 
respect of any fixed and ascertained sura cov- 
enanted or agreed by the lessee to be laid out 
on the property demised, or agreed to be de- 
mised, although the period for laying out the 
same may not have arrived, and shall have 
assigned the lease or agreement for a lease to 
a purchaser thereof, he shall be at liberty to 
distribute the residuary personal estate of the 
deceased to and amongst the parties entitled 
thereto respectively without appropriating any 
part, or any further part (as the case may be) 
of the personal estate of the deceased, to meet 
any future liability under the said lease or 
agreement for a lease; and the executor or 
administrator so distributing the residuary 
estitc shall not, after having assigned the 
said lease or agreement for a lease, and having^ 
where necessary, set apart such sufficient fund 
as aforesaid, be personally liable in respect of 
any subsequent claim under the said lease or 
agreement for a lease ; but nothing herein con- 
tained shall prejudice the right of the lessor 
or those claiming under him, to follow the 
assets of the deceased into the hands of the 
person or persons to or amongst whom the 
said assets may have been distributed. 

26. — In like manner, where an executor or 
administrator, liable as such, to the rent, cove- 
nants or agreeu)ents contained in any convey- 
ance on chief rent or rent-charge (whether 
any such rent be by limitation of use, grant, 
or reservation), or agreement for such convey- 
ance, granted or assigned to or made and en- 
tered into with the testator or intestate whose 
estate is being administered, shall have satis- 
fied all such liabilities under the said convey- 
ance, or agreement for a conveyance, as may 
have accrued due and been claimed up to the 
time of the conveyance hereinafter mentioned, 
and shall have set apart a sufficient fund to 
answer any future claim that may be made in 
respect of any fixed and ascertained sum cove- 
nanted or agreed by the grantee to be laid out 
on the property conveyed, or agreed to be con- 
voyed, although the period for laying out the 
same may not have arrived, and shall have 
conveyed such property, or assigned the said 
agreement for such conveyance, as aforesaid, 
to a purchaser thereof, he shall be at liberty 
to distribute the residuary personal estate of 
the deceased to and amongst the parties en- 
titled thereto respectively, without appropri- 
ating any part or any further pai*t (as the case 
may be), of the personal estate of the deceased 
to meet any future liability under the said 
conveyance or agreement for a conveyance ; 
and the executor or administrator so distribut- ( 
ing the residuary estate shall not, after having 
made or executed such conveyance or assign- 
ment, and having, where necessary, set apart 



such scifflcteDt fund as aforesaid, be personally 
h'able hi respect of any subsequent claim 
under the said conveyance or agreement for 
conveyance; but nothing herein contained 
shallpr^udice the right of the grantor, or 
those ciaimtng under him, to follow the assets 
of the deceased into the hands of the person 
or persons to or among whom the said assets 
may have been distributed. 

27. — ^Where an executor or administrator 
shall have given such or the like notices a<3, 
in the opinion of the Ooart in which such ex- 
ecutor or administrator is sought to be chax^ged, 
would have been giveti by the Court of Chan- 
cery in an administration suit, for creditors 
and others to send in to the executor or ad- 
nliinistrator their claims against the estate of 
the testator or intestate, such executor or ad- 
ministrator shall, at the expiration of the 
time pamed in the said notices, or the last of 
the said notices, for sending in such claims, 
be at liberty to distribute the assets of the 
testator or intestate^ or any part thereof 
amongst the parties entitled thereto, having 
regard to the claims of which such executor 
or administrator has then notice, and shall not 
be liable for the assets or any part thereof so 
distributed to any person of whose claim such 
executor or administrator shall not have had 
notice of the time of distribution cf the said 
assets, or a part thereof, as the case may be; 
but nothing in the present Act contained shall 
prejudice the right of any creditor or claimant 
to follow the assets, or any part thereof^ into 
the hands of the person or persons who may 
have received the same respectively. 

28. — On the administration of the estate of 
any person dying after the passing of this Act, 
in case of a deficiency of assets,— debts due 
to the Crown, and to the executor or adminis- 
trator of the deceased person, and debts due 
to others, including therein respectively debts 
by judgment, decree or order, and other 
debts of record, debts by specialty, simple 
contract debts, and such claims for damages 
as by statute are payable in like order of ad- 
ministration as simple contract debts, — shall 
be paid paripasiu and without any preference 
or priority of debts of one rank or nature 
over those of another. But nothing herein 
contained shall prejudice any lien existing 
during the lifetime of the debtor on any of his 
real or personal estate. 

^ 29. — In case the executor or administrator 
gives notice in writing to any creditor or other 
person of whose claims against the estate such 
executor or administrator has notice, or to the 
attorney or agent of such creditor or other 
person, that the said executor or administrator 
rejects or disputes such claim, it shall be the 
duty of the claimant to commence his suit in 
respect of such claim within six months after 
such written notice was given, in case the 
debt, or some part thereof, was due at the 
time of the notice, or within six months from 
the time the debt, or some part thereof, falls 
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due, if no part thereof was due at the time of 
the said notice; and in de&ult the said suit 
shall be for ever barred. 

limitation in intestacy. 
so. — After the first day of January, one 
thousand eight hundred and sixty -siJc, no suit 
or other proceeding shall be brought to reco- 
ver the personal estate, or any share of the 
personal estate of any person dying intestate, 
possessed by the l^al personal representative 
of suck intestate, but within the time within 
which the same might be brought to recover 
& legacy, that is to say, within twenty years 
next after a present right to receive the same 
shall have accrued to some person capable of 
giving a discharge for or release of the same, 
unless in the meantime some part of such 
estate or share, or some interest in respect 
thereof, shall have been accounted for or paid, 
or some acknowledgment of the right there- 
to shall have been given in writing, signed by 
the person accountable for the same, or his 
agept, to the person entitled thereto, or his 
agent; and in such case no such action or 
suit shall be brought but within twenty years 
after such accounting, payment or acknow- 
ledgment, or the last of such accountings, 
payments or acknowledgments, . if more than 
one was made or given. 

BUXMABT APPLICATION& TO CHANCERY. 

81. — Any trustee, executor or administrator 
shall be at liberty, without the institution of 
a suit, to apply by petition to any Judge of 
the Court of Chancery, or by summons upon 
a written statement to any such Judge in 
Chambers, for the opinion, advice, or direction 
of such Judge on any question respecting the 
management or administration of the trust 
property or the assets of any testator or in- 
testate ; such petition or statement to be ac- 
companied by a certificate of dounsel, to the 
effect that in his judgment the case stated is 
a proper one for the opinion, advice, or direc- 
tion of the Judge under this Act, and such 
application to be served upon, or the hearing 
thereof to be attended by, all persons interest- 
ed in such application or such of them as the 
said Judge shall think expedient; and the 
trustee, executor or administrator acting upon 
the opinion, advice or direction given by the 
said Judge, shall be deemed, so far as regards 
his own responsibility, to have discharg^ his 
duty as such trustee, executor or administra- 
tor, in the subject matter of the said applica- 
tion; Provided, neverthelesf!!, that this Act 
shall not extend to indemnify any trustee, 
executor or administrator in respect of any 
act done in accordance with such opinion, 
advice or direction as aforesaid, if such trus- 
tee, executor or administrator shall have been 
guilty of any fraud or wilftil concealment or 
misrepresentation in obtaining such opinion, 
advice, or direction ; and the costs of such 
application as aforesaid shall be in the discre- 
T^1,?f ^^® Judge to whom the said application 
shall foe made. 



LIABILITY OP TRUSTEES. 

82. — Every deed, will, or other document 
creating a trust, either expressly or by impli- 
cation, shall, without prejudice to the clauses 
actually contained therein, be deemed to con- 
tain a clause in the words or to the effect fol- 
lowing, that is to say : — ** That the trustees 
** or trustee, for the time being, of the said 
*' deed, will, or other instrument, shall be re- 
" spectivelv chargeable only for such moneys, 
** stocks, funds and securities as they shall 
"respectively actually receive, notwithstand- 
" ing their respectively signing any receipt for 
" the sake of conformity, and shall be answer- 
" able and accountable only for their own acts, 
"receipts, neglects, or defaults, and not for 
"those of each other, nor' for any banker, 
"broker, or other person with whom any 
" trust moneys or securities may be deposited ; 
"nor for the insufficiency or deficiency of any 
"stocks, funds, or securities; nor for any 
"other loss, unless the same shall happen 
" through theif own wilful default respective- 
" ly ; and also that it shall be lawful for the 
" trustees or trustee for the time being, of the 
" said deed, will, or other instrument, to reim- 
" burse themselves or himself,. or pay or dts- 
** charge out of the trust premises all expenses 
"incurred in or about the execution of the 
"trusts or powers of the said deed, will or 
" other instrument" 

83. — When any person shall, after the thirty- 
first of December, one thousand eight hundred 
and sixty-five, die seized of or entitled to any 
estate or interest in any land or other heredit- 
aments, which shall at the time of his death 
be chained with the payment of any sum or ^ 
sums of money by wa^ of mortgage, and such 
person shall not, by his will or deed, or other 
document have signified any contrary or other 
intention, the heir or devisee to whom such 
land or hereditaments shall descend or be de- 
vised, shflJl hot be entitled to have the mort- 
gage debt discharged or satisfied out of the 
personal estate, or any other real estate of 
such person, but the land or hereditaments so 
charged shall, as between the different persons 
claiming through or under the deceased per- 
son, be primarily liable to the payment ot all 
mortgage debts with which the same shall be 
charged, every part thereof, according to its 
Talue, bearing a proportionate part of the 
mortgage debts charged on the whole thereof; 
Provid^ always, that nothing herein contain- 
ed shall affect or diminish any right of the 
mortgagee on such lands or hereditements to 
obtain full payment or satisfaction of his mort- 
gage debts, either out of the personal estate of 
the person so dying as aforesaid or otherwise ; 
Provided also, that nothing herein contained 
shall affect the rights of any person claiming * 
under or by virtue of any will, deed, or docu- 
ment already made or to be made before the 
first day of January, ono thousand eight 
hundred and sixty-six. 
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SELECTIONS. 



THE IRISH BENCH. 

The Tisitor going the round of " the Hall " 
first enters the Court of Chancery. There he 
beholds the Lord Chancellor, Maaiere Brady, 
in his place, hale and yigorons, strongly built, 
and looking earnest and determined. ^ He may 
be observed daily during Term walking home 
with his umbrella under his arm, evidently 
caring more about his health than his dignity. 
Yet it is forty-six years since he was called to 
th e bar. He has filled his present office sinee 
1856, having previously been Chief Baron of 
the Exchequer from 1840, so that it is twenty- 
five years since he was elevated to the bench. 

Associated with the Chancellor in the Court 
of Appeal is the Lord Justice Blaokbume, who 
was called to the bar in 18Q5, and has been 
consequently sixty years in the profession, of 
which period nineteen years have been spent 
on the ^ench. He was Chief Justice of the 
Court of Queen's Bench from Jan., 1846, to 
March, 1852, and was appointed Justice of 
Appeal — a new office — in 1856, having been 
Lord Chancellor, about nine months in 1852. 
He had also been Master of the Rolls from 
1842 to 1846, when he was succeeded by the 
present Master, the Right Hon. T. B. C. Smith. 
This gentleman was called to the,bar in 1819, 
forty-six years ago. 

We next enter the Conrt of Queen's Bench. 
Justices O'Brien. Hayes, and J. D. Fitxgerald 
are all comparatively young. In their midst 
sits their chief, one of the most remarkable 
instances on record of judicial longevity. The 
Lord Chief Justice of the Queen's Bench is 
said to be now in his ninetieth year, but he 
has yet given no signs of his intention to re- 
tire. It is affirmed by his numerous friends 
and admirers that his perception is still quick 
and keen, and his judgment clear. This is 
admitted to be wonderfully true even by those 
who are not his friends ; but they say, it is 
true, only for two or three hours after his 
comiog into court in the morning, and that in 
the afternoon his intellectual powers visibly 
fail, and he does not seem so capable of 
grasping a subject or offollowing a chain of 
■ argument, and this is said to be a matter of 
frequent and anxious observation by barristers 
who practise in his court He was called to 
the bar in 1797, and has been incessantly en- 
gaged in his profession fjr the long period of 
sixty-eight years. He has occupied his present 
post since 1852, having previously been a 
puisne judge. 

The next judge in the order of seniority is 
the Chief Baron Pigot, who was called in 
1826, and has been on the bench since 1846. 
He has been thirty-nine years working at his 
profession, and he may be said to be the most 
painstaking of all the judges. The only fault 
with him is that he takes too much pains with 
'.minor matters, and too often wears out the 
j)atience of jurors and suitors, entailing upon 



the latter heavy eitra expenses in the 8ba;» 
of '* refreshers." Like all our judges, he is 
strictly upright and impartial, but it seems to 
be generally felt that his scrupulosity is exces- 
sive, almost morbid, and that it is sometimes 
a heinous inconvenience to the poblie. As- 
sociated with him are Barons Fitsicenld, 
Hughes, and Deasy, all able and efficient 
judges. 

Chief Justice Monaban, is the TooD^^est of 
the Chiefs. He was called to the bar in 1828. 
the year before Emancination, and has been 
Chief Justice since 1850. He was Attorney- 
General during the State trials of 1848, when 
he distinguished himself by his zeal and abil- 
ity in conducting the prosecutions of the poli- 
tical prisoners. No one has complained of any 
failure on his part. It is in his court the va- 
cancy has been left by the retirement of Mr. 
Justice Ball, The other judges in it are Mr. 
Justice Keogh and Mr. Justice Christian, both 
highly esteemed by the public. 

All these gentlemen acted prudently, and 
went on the bench when they had an oppor> 
tunity. The name of Judge Keogh suggests 
another name — the most eminent of our ef^uity 
lawyers — Mr. Brewster, who is still toiling at 
the bar, though he was Attorney-General un- 
der Lord Aberdeen's Government, Mr. Keo^b 
being Solicitor-General. When that adminis- 
tration was broken up, and the Peel section 
retired from office, Mr. Brewster, who was one 
of the part^, felt that he was bound in honour 
to retire with them. Mr. Keogh did not see 
matters exactly in the same light, and so he 
remained in office nnder the Whigs, and be- 
came a very young judge. It has neen gene- 
rally regretted that the exigencies of party, 
and the legitimate claims of others, haye so 
long kept Mr. Brewster from receiving the just 
rewards of his pre-eminent professional merit. 
He was called to the bar so long ago as 1819, 
and for years his energies have been taxed to 
the utmost by the accumulating business that 
presses upon him.— Zkiio Times. 



MEDICAL EVIDENCE. 

The assizes now drawing to a close have 
been unusually fertile in cases where medical 
evidence has been required, and in many there 
has been a £ulufe,'or partial failure of justice 
from the causes to which we are about to refer. 
We do not wish,* however, to throw the slight- 
est discredit by our observations on the medi- 
cal profession. As a rule doctors are able and 
humane men, and discharge difficult and pain- 
ful duties with singular discretion and often 
with much self-abnegation. Still they differ, 
of course, in mental power, and if a distinc- 
tion is to be drawn between them, we should 
say that most of the really first-rate men 
among their ranks are to be found in the 
metropolis and one or two other great dties. 
The hard life and poor pay of Ae country 
practitioner are not attractive. The "blue 
ribbon*' of the science of medicine is not 
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likely to be won in agricultural districts. 
Hence it often happens that a medical man in 
a county town has neither the brains nor the 
knowledge to be a competent scientific wit- 
ness, very frequently, especially in cases of 
murder and manslaughter, he is called on to 
speak to ftcts and drcumstanoes quite as new 
to him as to the counsel who examine and 
cross-examine him. Such a State of things, 
we need hardly say, is pre|udicial to the 
proper administration of Justice. 

Take, for example, a case of infanticide. 
The body of a new bom child is found, and 
the nearest surgeon is immediately sent for to 
examine it It matters not that he has never 
performed a similar duty before. He must do 
so now, and from whatever conclusion his in- 
experience will allow. Probably, if he is a 
sensible man, he will be able to make out a 
tolerably straightforward account of his past 
mortem examination, to be laid before the 
counsel for the prosecution. We will sup- 
pose, for the sake of an illustration, Uiat he 
forms an opinion that the infant was bom 
alive, and that it met its death by drowning. 
These two points he will insist on in his ex- 
amination in chie^ and so &r all vrill go welL 
But it is almost impossible that he can come 
unscathed out of the craclble of cross-exami- 
nation. The counsel for the prisoner will 
probable begin by asking *' whether he has 
had much experience in these cases,'* and at 
the answer in the negative, the jury may be 
observed interchanging significant glances. 
Then Taylor's ^^Mediod Jurisprudence," or 
some work of equal reputation wiU be pro- 
duced, and long extracts read to the witness. 
After each extract he will be asked whether 
he agrees or disagrees with the writer. Of 
course he can only agree. He no more dare 
differ from Dr. Taylor on Dr. Taylor's own 
subject than a humble junior, upon a point of 
practice, from the Attomey-General or Mr. 
Lush. The extracts, if cautiously selected, will 
probably go to show that death might have 
happened from some other cause than drown- 
ing, such as accidental sufibca^on, or else that 
the child never had im independent existence. 
The unpractised surgeon, whose original opin- 
ion was very likely correct, is soon flounder- 
ing hopelessly out of his depth in a sea of 
physiological difficulties. He cannot well re- 
tract his evidence in chief and he is afraid to 
question the worth of the suggestions put to 
him by his cross-examiner, ^e result is that 
he leaves the witness-box with the value of 
his testimony seriously injured. If not entirely 
destroyed. 

We put it confidently to those of our read- 
ers who have had any experience in circuit 
courts, if we have at all exaggerated the scene 
which over and over again tokes place. T&e 
fault lies in our present system of calling in 
doctors in criminal cases at hap hazard, and 
not in the ignorance of this or that particular 
doctor. A man may be a very fair physician, 
yet wholly incompetent to conduct the 



simplest po$t mortem examination. The 
only remedy is to be found in fresh legisla- 
tion, and we trust that when the question of 
child-murder and other kindred crimes is 
brought before Parliament (as, after the hor- 
rid revelations the other day at Exeter, they 
surely must be), some meUiod of getting re- 
liable medical evidence may be devised. A 
plan has been suggested which we submit to 
the impartial consideration of our readers. It 
is that in every county in England there 
should be a sufficient staff of competent sur- 
geons appointed to assist the coroner in his 
duties. Very few, or even one, in each county 
of ordinary size, would be sufficient The 
telegraph could summon the '* surgeon to the 
coroner," to the place where his presence was 
needed, with the loss of scarcely an hour, and 
the small delay would be well repaid by the 
trustworthy report such a man would be sure 
to give. It would be the fruit of years of 
labour instead of the hesitating result of a 
few hours ^* cram" at a text book, and would 
bear a searching investigation at the hands of 
the ablest counsel at the bar, without losing 
any of its value. Indeed, the practice of try- 
ing to pose the surgeon, which, in cases where 
his evidence is essential, is now the almost in- 
variable resource of an experienced defender 
of prisoners, would soon die out, and from its 
extinction both the medical and legal profes- 
sions, as well as the public, would reap a sub- 
stantial bend&t. Neither counsel nor witness 
cut a very dignified figure in the contests we 
have described. 

Many objections, no doubt, can be fairly 
raised to the proposed scheme, which, we may 
observe, is already in operation on the other 
side of the Tweed We do not intend, at 
present, to do more than present it to our 
readers. It is certain that the futility of medi- 
cal evidence in criminal cases " has been in- 
creasing, is increasing, and ought to bo 
diminished ;" and our purpose in writing these 
remarks is to draw attention to that indispu- 
table fact The subject is one of great im- 
portance, and has not, as vet, received the 
attention which it deserves nrom law reform- 
ers and legislators. — Soliciton^ Journal, 



LIBERAL LAW PRACTICE. 

The undersigned, after having vainly endea- 
vored, for some years, to practice law for his 
own convenience and profit, has, in view of 
the expected brisk season next fall, concluded 
to pursue his profession for the convenience 
and profit of other people. 

Experience has snown that in this city, es- 
pecially among wealthy and influential citizens, 
many impediments have checked their litigious 
propensities. It is a fact, the notoriety of 
which is indisputable, that with all the vaunted 
ability and courtesy of our Bar, the most influ- 
ential client has never been able to secure pro- 
fessional counsel or assistance for nothing. 
This certainly is an error in practice, which 
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saps the very foundations of public conveni- 
ence. 

Whether in the shape of the sugar-coated 
retainer^ or the vi et armU fee, the evil scowls 
like a horrid spectre at every victim whom 
fraud forces into a lawyer's office. Poverty 
cannot beguile it, friendship cannot escape it, 
fiattcry cannot soften it, impudence cannot 
terrify it: there it stands, the inexorable 
tyrant of a liberal hearted community. 

In the various transactions of every day 
business, all are aware that exigencies will 
arise, in which a few words of written or 
spoken legal advice, may, in preventing or 
correcting serious financial losses, be of incal- 
culable service. Yet with full cognizance of 
such facts, what, in such exigencies, has been 
the practice of our Bar. Has it comported 
with the duty of a generous, dignified, and 
public-spirited profession? Has there ever 
been a time when the wealthiest merchant, 
the dearest friend, the most distant relation 
could solicit legal advice or service, even in 
the most urgent necessity, without a fee, the 
magnitude of which seecned only limited by 
the patience of the victim ? 

Nor is this all, clients must advance costs, 
must deposit retainen^ and not unfirequently, 
enter security for the attorney's expected 
charges. Papers,, of vast account to their 
owners, have more than once been withheld 
as hostages for fees, and commissions are 
actually deducted before the proceeds of col- 
lections are remitted. 

To correct these heavy wrongs, to redeem, 
if possible, the selfish and ungenerous char- 
acter of his profession, the subscriber, having 
every reason to believe that it will be accep- 
table to clients, proposes to establish, for 
the coming fall, a gratuitous system of legal 
practice. 

In making this announcement, he hopes he 
may be permitted to say in all humility, that^ 
to him, such a system is not entirely new. 
During his professional career, he has had 
abundant opportunity to see more or less, 
(especially more) of its practical workings. 
After such extended observation, he feels 
constrained to admit, somewhat against his 
private choice, it is true, that in this progres- 
sive age and city, he knows not the reform, 
which must more perfectly accord with the 
popular taste, or enlist a larger measure of 
the popular patronage, than the gratuitous 
practice of the law. 

Far be it from the subscriber's aim, to blot 
a line from the epitaphs of the honored dead, 
or to wrest a laurel from the brows of the 
distinguished living members of the Phila- 
delphia Bar. They have pursued, and pursue 
their professions with the sordid intuitions of 
a ruder era. Now, to the subscriber, humble 
though he may be, it may remain to elevate a 
loftier stondard of professional ethics, to plant 
in the rich soil of legal intellect, a germ of 
professional philanthropy, which nurtured by 
genial public patronage, may bloom and fruc- 



tify without money and without pnoe, for the 
healing of the fortunes of clients not a few. 

With approaching fall, the subscriber will 
secure at least two commodious and commu- 
nicating offices, the looality of which will be 
in every way attcaotive and accessible to the 
business gentlemen of Philadelphia. No puns 
or expense will be spared to have said offices 
so lighted, heated, and ventilated, that they 
will at once be marts of business or halls of 
pleasure, as clients choose to regard them. 

In the selection of furniture the subscriber 
will be greatly influenced by what be belieres 
to be peculiar ideas of comfort on the part of 
most people, chairs will be especially adapted 
to tilting back, and in no case will a client be 
expected to use less than tiw^ at anj sin^^le 
sitting, while the carpeting will be of rare 
pattern and texture, under no circumstance 
will the path>ns of the offices be annojed by 
the antiquated presence of mats and spittoons, 
when in connection with this, it is remem- 
bered that there will be no tyrannical restric- 
tions as to the use of tobacco, the public must 
at once appreciate the rare facilities here 
offered for business enjoyment All tables and 
book-cases will be of exquisite design, and 
admirably suited to clients who invariably 
select a graceful and luxurious ^posture. It is 
by no means unlikely that capacious lounges 
will be interspersed for the benefit of those 
who, having no particular business, often need 
a little rest in business hours from the natural 
ennui of the preceding night's entertainment 
After adequate trial, if his business prove not 
too expensive, the . subscriber may occasion- 
ally supply some of those creature comforts, 
which clients not unfrequently expect 

Notwithstanding these inducements, the 
subscriber desires it to be distinctly under- 
stood, that no avarice or greed of gain shall 
ever mar his business recreations. He takes 
pleasure in advising his prospective patrons 
(if any such he may expect), that all the 
ancient dodges for getting gratuitous advice 
or service, will, under this new and liberal 
regime, be totally unnecessary. In no case 
will a fee he received. Advice, at aU times 
and upon all matters, will be freely given, and 
trivial matters brought to his extended notice 
at meal.times will receive special attention. 
He will invariably advance costs, and in some 
cases, allow six per cent on the same, to 
regular clients. 

Parties desiring advice will never be limited 
in their explanations to the matter under con- 
sideration, but any digression, whether as to 
family history or personal misfortune, '*no 
matter of how long standing," or how irrele- 
vant, will not only be listened to and excused, 
but will be absolutely encouraged (this feature 
must command the attention of old ladies). 

Whenever parties entertain a remote idea of 
prosecuting a claim, they will be patiently ad- 
vised, and in event of their subsequently aban- 
doning the case, a liberal commission will be 
paid for their intention. 
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A full supply of legal forms, adapted to 
every conceivable variety of mercantile trans- 
action, will be constantly kept on hand for 
the free accommodation of applicants. 

Every facility will be afforded clients to in- 
spect and disarrange the subscriber's papers, 
and to overyear and repeat his most confiden- 
tial communications, ne would also say that, 
for Uie benefit of the public at large, be has 
been for some time sedulously memorizing 
^'McEVrayU Philadelphia City Directory P 
with a view of being able at all times to answer 
all questions to everybody and about every- 
body.- 

The subscriber hopes,. perhaps vainly, that 
this novel system of Law practice will cer- 
tainly conduce to one thing, the perfect satis- 
faction of clients with attorneys. He believes 
that thereby much of the bitterness heretofore 
existing against his honoured profession will 
be assuaged, and though he is not entirely 
assured that said system will to himself be 
either pleasurable or profitable, he is not 
without an abiding faith, that it will be no 
les^ satisfactory to his clients (at least on his 
account). , " DO IT CHEAP," 

Atty and Coun'r at Law. Philadelphia. 
— Legal Intelligencer. 
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QUEEN»S BENCH. 

{Rtported 5y C. BoBfirsoir, Saq., Q.O., U^porUr io the Qnart.) 

Cbaig v. Thv Qbbai Westirx Railway Co. 
S. WiHekd *' good fi>r tioent^ d^^-^Right to alap at inlen- 



The plaintiff pmrefamsed from detodanti » tieket from Bnf^ 
Iklo to Detroit, marked " good only for twenty djtys from 
date.'' He took defendaota* afternoon aeoommiHlation 
tmin at the Saspenalon Bridge, which ran only as (kr aa 
London, bat he left it at St Gatharinea, an Intermediate 
station, and defendants refnaed to let him go on from 
thenoe by the night express. 

Sdd, that they were Jostifled In so doing: that defendants' 
contract bound ihem to eonvey the plaintiff in one contl- 
Duona Journey from th» Suspensloii Bridge to ^trdt, 
gfTlng him the option of taking any passenger train from 
the point of eommeneement, and if that train did not go 
the wiible distanoe, to be conveyed the reaidae In som^ 
other tTain,~the whole journey to be completed within 
twenty days: bat that it did not give a right to stop at 
any or every intermediate statkm. 

Quasre^ whether If ha had gone on to London by the accom- 
modation train, he woald have been bound to take tha 



next through train from thenoe. 



[Q.B.,T.T.,1865.] 



Appeal ftom the Conaty Coart of Brant. 

Declaration, that the defendanta were and are 
common carriers of passengers from the City of 
Baffalo, in the State of New York, one of the 
United States of America, to the City of Detroit, 
in the State of Michigan, one of the said United 
States, through the Province of Canada ; and as 
such carriers the defendants, for reward to them 
in that behalf paid by the plaintiff, receiTed and 
took the plaintiff at Buffalo aforesaid as a pas- 
senger, to be by the defendants carried on certain 
railway trains and cars from Buffalo aforesaid to 



Detroit aforesaid ; and although the defendants 
did carry the plaintiff a part of the distance 
from Buffalo aforesaid to Detroit aforesaid, to 
wit to the St. CathaHnes station on their railway, 
yet the defendants refused to carry the plaintiff 
the rest of the distanoe from St. Catharines 
aforesaid to Detroit aforesaid, or any part there- 
of; and \iolently and with force and arms, and 
without any lawftil cause for so doing, prevented 
the plaintiff at St. Catharines aforesaid from 
further riding on their said oars, andflrom getting 
on or remaining oo said cars, or further proceed- 
ing on their said cars to or towards Detroit 
aforesaid,— by means whereof the plaintiff was 
forced to return to the said City of Buffalo, and 
by means of other modes of transportation pro- 
cure and pay again for his passage, and lost 
much time, and was put to great expense and 
inconvenience. 

PU(U 1. Not guilty, by statute, 16 Vic. ch. 
99, sees. 10 and 1)2, Public Aet. 

2. That the plaintiff was not received by the 
defendants as a passeuger, to be carried by them 
for reward^ as in the declaration alleged. 

At the trial in the court below it appeared 
that the plaintiff purchased from the agent of 
the defendants in Buffalo, in the State of New 
Tork, a ticket as follows : 

''New Tork Central Railroad Co. 
Buffalo to Detroit. 

Good for one first class passage only, upon 

presentation of this ticket with checks attached, 

and good only for twenty days ftom date. Not 

good unless dated and endorsed by the receiver.*' 

** Via N. Y. C. and Gt. W. Railroads. 

Conductors are required to detach from this 
ticket and take up the checks over their respec- 
tive lines. The conductor upon the road at the 
end of the route will take up the ticket as well 
as the check over his road. If the checks be- 
longing to this ticket are detached, it will not be 
received for passage." 

(Signed) Edward F. Folgrr, 

Chief Clerk, 

«' 1462. Issued by N. T. Central R. R. Co. 
^ Great Western Railway. 

§ Suspension Bridge to Detroit 

"* Firat Class. 

4 This check is forfeited if detached." 1 

It was surmised, and the fact most probably 
was, that there had been another check or cou- 
pon attached to this ticket, authorising the holder 
to pass from Buffalo to the Suspension Bridge 
by the N. T. Central Railroad. It was not 
shewn when the ticket was sold, and it might 
have been sold within twenty days before the 
committing of the grievance complained of ; on 
the other hand, it might have been sold in May, 
1864. It was not dated and indorsed, so far as 
the evidence shewed. The agent swore that he 
was sure this ticket, numbered 1462, was not sold 
by him in July or August, 1864. 

It was proved that about the 24th of August, 
1864, the plaintiff came to St Catharines by the 
afternoon accommodation train of the defendants. 
This train was due at St Catharines at 4. U5 p.m., 
and it ran only as far as London. St. Catharines 
is the second station f^m the Suspension Bridge. 
The plaintiff left the train there and went into 
the town. It was stated that a passenger for 
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Detroit by the aecommodation train woald be 
delayed six or seTen boars at Loodoo, and mast 
take the night express to go to Detroit He 
wonid arrive at Detroit at the same time as if be 
had waited at the Suspension Bridge and entered 
the night express there. The plaintiff went that 
night back to the station at St. Catharines, ap- 
parently in order to' go on to Detroit by the next 
trnin. On hil lirriT^ at St. Catharines he shew- 
ed his ticket (like the one set cat) to the defend- 
ants* agent at St Catharines, and asked if that 
ticket was good by that train ; the agent* said, 
No. It appeared also, that the plaintiff was told 
by the defendants' ticket examiners at St Cath- 
arines that he oonld not enter the night express 
train on that ticket at St Catharines, as it was a 
local station, and the agent said that if after that 
notice the plaintiff had offered to get upon that 
train he would have been forcibly prevented. 
£? idence was given that it was cheaper to take 
a ticket like the one produced, for a passage 
from Buffalo 'to Detroit, than to take a ticket 
first to the Suspension Bridge, next from thence 
to St. Catharines, and lastiy f^m St Catharines 
to Detroit The plaintiff, being thus prevented 
from going to Detroit, returned to Buffalo. 

This was the plaintiff's case, to which it was 
objected, first, that there was no proof that the 
plaiDtiff was ejected f^om the cars or forcibly 
prevented from' riding thereon ; second, that the 
ticket was marked good for only twenty days, 
and the evidence shewed that it was bought in 
May ; thirds thai the ticket did not authorise any 
stoppage over ait St. Catharines. 

It was agreed the case should go to the jary, 
and if they found' for the plaintiff that the de- 
fendants might move in term to enter a nonsuit. 

The defendants then gave evidence, from which 
it appeared thi^t'the plaintiff citme in an accom- 
modation train of the defendants from the Sus- 
pension Bridge on the ticket produced ; that the 
conductor of this accommodation train recog- 
nized the right of the plaintiff to travel by that 
train, and punched the ticket ; that the plaintiff 
might have ^one on by that train to London, 
bejond which station it did not go, and that he 
might have taken the night express train, that 
night at London, and have gone on to Detroit. 
The defendants' witnesses put it beyond doubt 
that the plaintiff, having left the accommodation 
train at St Catharines, was told by the company's 
officers that he would not be allowed to enter the 
night express train that evening for Detroit on 
the ticket which he had, and oonsequenUy he did 
not attempt it 

The jury were asked, first, whether the defend- 
ants, after ondertaking to carry the plaintiff 
from Bufftilo to Detroit, refused to allow him to 
travel on their train from St. Catharines for the 
rest of the journey ; secondly, whether the plain- 
tiff was so prevented from travelling within the 
time that they contracted to carry him. 

They found for the plaintiff, and a rule nisi 
Afterwards granted to enter a nonsuit on the 
leave reserved was disoharged. The defendants 
appealed from this decision. 

if. C. Cameron, Q. C, for the appellants. 

F. B. Wood, contra. 

Draper, C. J-, delivered the judgment of the 
court 



We agree In the view of the learned judge, that 
the evidence substantially supports the allega- 
tion, that the plaintiff was prevented fVom con- 
tinuing his journey by the refosal of defendants 
to allow him so to do. 

The question in dispute seems to me reduced 
to this — whether the defendants were justified 
in their refosal. What did the plaintiff require t 
What did the defendants ref^ise. 

The plaintiff's contention, pushed to its lull 
extent, involres the assertion of a right to stay 
over at any and every station between the Sus- 
pension Bridge and Detroit, at which the train 
in which he was travelling should stop, provided 
he was travelling within twenty days from the 
date when he reedved his ticket On the other 
hand, the defendants' contention would limit the 
plaintiff to one continuous journey within the 
twenty days, not allowing him to stay otot at 
any station. 

The plidntiff had an unquestionable right, if 
he had remained at the Suspension Bridge till 
the night express train started, to have been 
carried in that train to Detroit, and this the de- 
fendants admit ; and they admit farther, as the 
evidence shews, that he had aright to oommence 
his jottiney fk*om the Suspension Bridge in an 
accommodation train runnhig towards but not so 
far 'as Detroit and to complete it by another 
train to that city. 

If the pluntiff is right, it can make no differ- 
ence in what train of the defendants he began 
his journey, whether a train going the whole 
distance or a part only. In either case he Okn 
stop at any intermediate station he pleases, and 
remain over as long as he chooses, within the 
limit of twenty days. 

This right of stopping is not in terms con- 
tained in the contract, for there is not a word in 
it referring to intermediate stations from which 
such right can be inferred. It r^sts solely on 
the statement that the ticket is good for twenty 
days from date. The ar^^ment is, that the ex- 
tension of time is given for the purpose of 
affording the holder of the ticket the privilege 
of stopping at intermediate stations, because the 
continuous journey would occupy less than 
twenty-four hours. 

But if this were intended, the simpler and 
more obvious course would have been to have 
expressed the permission or condition as i^lating 
to place rather than to Hme, whereas time only 
is mentioned. 

It is further apparent that the railway fares 
from station to station between the Suspension 
Bridgd and Detroit amount to a larger sum than 
the single fare for the whole distance on a through 
ticket. 

It may no doubt be the policy of the defendants 
to attract through travel, and there may be com- 
petition with other companies inducing them to 
place their fares for through journeys at lower 
rates than the aggregate of the fares from station 
to station would amount to. But these consider- 
ations are adverse to an inference that an exten- 
sion of time, within which the traveller would 
have a right to make the through journey, was 
given to enable him to stop at every intermediate 
station. 

The practice which the defendants have sane- 
I tioned is not consistent with a strict application 
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of the piinoiple for wMoh thej contend, for to 
be rigidly consistent thej should not admit a 
through passenger Into a train which will not 
eonvey him to the end of his journey. They do 
howerer allow such a passenger to traTcl in a 
mode which makes a break in point of dme in 
the journey — that is, to commence in a train 
going only part of the way, and which will reach 
its destination some hours before the through 
train will arriTe by which he can complete his 
journey; and they might find difficulty in main- 
tuning that such traTcUer was bound to go on by 
the first through train, provided the twenty days 
were still current That question howcTcr does 
not arise here, and it does not, in our opinion, 
follow that because they are willing he may use 
an accommodation train as fkr as it will couTcy 
him on his journey ,'and may complete that jour- 
ney by another train, he may stop at as many 
intermediate stations as suits his couTenieUce, 
with no other restraint than that of completing 
his route within the twenty days. 

No authorities hare been referred to, and we 
haye not seen any which govern this question. 
Our conclusion is, that the defendants' contract 
bound them to couTcy the plaintiff in one oontin- 
nous journey fh>m the Suspension Bridge to 
Detroit, giring him the option of taking any 
passenger train of the defendants from the point 
of commencement, and entitling him, if the tndn 
in which he started did not go the whole distance 
mentioned in his ticket, to be conTcyed the resi- 
due of that distance in some other train of the 
defendants — ^the whole joumcT to be completed 
within twenty days firom the date of the ticket ; 
and that the contract did not confer on the plain- 
tiff a right to stop at erery or any interme(tiate 
station, though within the limited twenty days. 
As a consequence, the defendants were not 
guilty of a breach of duty arising from their 
contract, by reftuiing to carry the plaintiff firom 
St. Catharines to Detroit under the circumstances 
shewn iu eridence. 

We think therefore the appeal should be al- 
lowed, and that judgment of nonsuit should be 
entered against the plaintiff in the court below. 
Appeal allowed. 



COMMON PLEAS. 

snorted by 8. J. YAffKOOomm, Esq., M.A:., Borritur^U 
Lmot lUparttr to the Qnart.) 

'** ' 

Stiphsxs y. Bbsbt. 

"TiPu Jbr tfffiaeiHff denM* ttamp 

. tin AnurieoM currmof—Danuufei 

—AeemaU Aated— White ▼. B«k«r,16 U.C.0^: VSJUknoecL 

When A party heoomM the holder of an unitunped Mil of 

excbaage he mnat, in order to make it falid la nfa hands, 

affix the doahle stamp to It btfon oommeneing an action 

upon It. 

Per RicHAEDS, C.J^ that the holder of snch a hin can only 

be considered nfe by affixing the proper stamp at the 

time when in Uw he would be oonsldeTed as having taken 

and aeoepted the hfU as his own, or within a reasonable 

time thereafter. 

The view expreesed in Baxter w, BK^me, U U.O.CJ^. 2S7, as to 

the most oonvenlent mode of raising the qqeetkm of the 

InTeUdity of a bOl Ibr want of a stamp, (<. c by a special 

Plea) adhered to. In this case, howerer, as no ohieetlon 

had been taken at the trial to the absence of a special plea, 

and exprees leave had been given to enter a nonsuit, if 

the oonrt should be of opinion that plaintilf was not en- 

titled to recover on account of the bill not having been 

properly stamped in due time, and -the case having been 



argued on that ground,' the court did not consider it 
neeeasary to discuss the question as to the proprle^ of 
such ground of daftnce being set up under the plea of non- 
acceptance. 
JBeldt also, that the hill of exdiange was no evidence of an 
account stated between the plaintiff and defendant (indox^ 
see and acceptor) as there was no privlbr between them; 
nor were certain letters which referred only to the bill, 
ftr if the latter was void, an acknowledgment of it and 
promise to nay in a particular way could raise no promise 
to pay on the account stated, because there woidd in any 
event be no legal or valid consideration for the promise. 
WkOe V. Baker, lb U.O.O.P. 292, followed as to the damages 
in the shiqie of exchange, to which the holder of a Ull is 
entitled against the aeeeptor. 
Qucere, whether an instrument, purporting to he a bill of 
esehinge, payable in New Tork ** with current fdnds," if 
It mean other than lawful money of the United States, Is 
a bill of exchange. 

[0. P., T. T., iseft.] 
The first count of the declaration alleged that 
one William Toung, on 11th January, 1865, by 
his bill of exchange, then OTcrdue, directed to 
the defendant under the name and firm of E. 
Beny & Co., required the defendant to pay to 
his order the sum of fifteen thousand dollars in 
New Tork, with current funds, sixty days after 
date thereof; and defendant, under the name 
and style of E. Berry & Co., accepted the bill 
payable at the Bank of America, in New York, 
and the said William Toung then endorsed and 
deliyered the said bill to the Metropolitan Bank, 
or order, for account of the said plaintiff ; and 
the said Metropolitan Bank then endorsed the 
same to the plaintiff; and the said bill was duly 
presented for payment thereof at the said Bank 
of America, in New York, and was dishonoured. 
The declaration also contained the common 
counts for money payable by the defendant to 
the plaintiff for goods bargained and sold by 
plaintiff to defendant ; for goods sold and de- 
livered ; work, labour, and materials ; for money 
paid, money reoqiTcd by defendant to the use of 
plaintiff, for interest, and for money due on an 
account stated. 
The defendant pleaded on 18th April, 1865, 

1. That &e did not accept the bill. 

2. Plea to second count, ncTcr indebted. 
On these pleas issued was joined. 

The cause was taken down to trial at the last 
spring assises for' the county of Victoria, before 
Mr. Justice Adam Wilson. 

The bill sued on was given in eridence. It 
was dated at Milwaukee, 11th January, 1856, 
drawn by William Young on Messrs. E. Beny i 
Co., Eingrton, C.W.,' payable to the order of the 
drawer, sixty days after date, for fifteen thousand 
dollars, in New York, 'with current funds. It 
was endorsed by the d^wer,' << Pay Metropolitan 
Bank, or order, for account of B. H. Stephens, 
£s)., or order," and by Borneo H. Stephens. 
On the face of the bill, it was accepted payable 
at Bank of America, New York, by E. Berry. 

A letter firom E. Berry & Co. to the plaintiff, 
dated 24'th March; 1865, was also put in, sUting 
they would substitute their draft on Jacques Tracy 
&Co., at three months date, to mature }, i| 
June and | July, for $15,000 and interest on the 
whole, to be in place of Young's draft on them, 
held by the plaintiff. The notes were to carry 
interest at 7 per cent, firom 15th March, to be 
made in three equal amounts. Mr. Young's note 
was to be returned to him on the aboTC notes 
being handed OTcr to plaintiff. There was also 
another letter firom £. Berry & Co. to plaintiff, 
dated, Kingston, 28th March, 1865, in which 
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they acknowledged the receipt of plaintiff's letter 
of the 26th March; and said they had written 
Mr. Jacqnee that their propoeal of the 24th 
March had not been accepted, and that they 
sboald not have occasion to trouble them. The 
letter proceeded, " We think we ca^ make yon a 
snbdtantial naymei|t as soon as nariffation opeiis 
in May, ana the remainder early in June, if that 
will suit yoa. We have at the moment no on« 
whom we sbqiiM Kke io ask to endorse for ns ; 
we nerer endorse ourselTes for any one.*' The 
plaintiff contended that theee Utters wers evi- 
dence of an account stated between the parties, 
of a debt of $16,000. 

For defendant it was contended that the bill 
was drawn at Milwnukee, in the United fiutes, 
upon defsodant at Kingston, in Canada, payable 
in the city of Mew York ; that at the time of the 
acceptance there werenostampaonthebill under 
ourProT. Stat, of 1864, and no stamps were 
placed on it until after the commencement 4>f 
this action ; that after the comm«noeoient of this 
suit, Canadian stamps to the amount of $^ being 
double the amount required at the time of the 
acceptance, were placed on the bill when the 
plaintiff put his name on it as endorser, and 
SprovU T. LBgg€^ 1 B. & C. 161, was referred to. 

It was ateo wrged ^at the money In the d*- 
olaration nrust be presiMned to be Canadian 
currency ; but ife was not so in fact, beeuse 
when the bill was prodnoedi it was shown- to be 
currency of the^ United States. 

It was admiUM that at the time «he bill became 
due. on the 15th of March, 1866, if payable in 
current funds of the United States [as distinct 
from a gold Talue] the Canadian Talue of the 
bill was $8,510 64 ; whHe if cdrrent ftinds were 
Talued, as of the 6th of May, 1866, the day of 
the trial, the Talue of the bill in Canada funds 
would be $10,628 88. The three following 
modes of suting thn Talue and damages, if 
plaintiff was entitled to reoorer, were made up \ 

1. Considering the Talue $16,000 00 

Interest, $160; Protest, $1 10... 161 10 



$16,161 10 
2. Value of American ftinds as Canada 

ftands, on 16th of March, 1866... $8,610 64 
Interest, $90 72 ; Protest, $1 10. 91 82 



$8,602 82 
8. Value in American Ainds as Canada 
funds, rn the 6th of May, the 

day fti' trial $10,628 88 

Interrit, $118 86 ; Protest, $1 10. 114 46 

$10,748 84 
For the defendant it was contended that there 
was no CTidenoe of an account rtated. 

it was agreed that a Tordict should be entered 
for the plaintiff for $8,602 46, with leaTc to 
more to increase it, on either or both of the 
counts of the declaration, to either of the other, 
two sums aboTC noted, if the court should think 
him entitied to a larger sum than that for which 
the Tcrdiot had been entered, 

LeaTe was also giTsn to the defendant to moTC 
to enter a nonsuit, if the court should be of 
opinion that the plaintiff was not entitied to 
recoTcr, because the bill was not stamped with 



Canadian stamps in due time to enablS him to 
do SO. 

Defhndant also had leare to mom to enter a 
Terdiot for him on the account suted, mad on 
the -common counts, if tiie plaintiff retained his 
Tcrdiet on thetrst count It was also admitted 
that the firm of Jacques, Tracey & Co.» men- 
tioned in the letters, resided and did bnointtes in 
Montreal. 

In Easter Term last the defendant obtained a 
rule fM to enter a nonsait, pursuant to leaTe 
rcBerred, on the ground that the bill of ezohnnga 
offered in evidence, and the aooeptanoe thereof, 
were inralid and of no effect for want of the 
necessary rerenue stamps being affixed theneto ; 
or because such stamps were not affixed at sneh 
time, or by such person or persons, as would 
glTC Talidity to such bill or acceptance, or entitie 
the plaintiff to maint^n his suit. 

Or why, pursuant to such leaTe, a Terdiet 
should not be entered for the defendant npon 
the second issue Joined, there haring been no 
CTidence to warrant a Terdiet for the plaintiff 
thereon. Or, why the rerdict shenld not be set 
aside and a new trial had, because the same was 
contrary to the eridence, the declaration being 
upon a bill of exchange payable in lawful money 
of Canada, and the OTidence being of a bill pay- 
able in money of a foreign conntxy. 

'During the same Term the plaintiff also 
obtained a rule nut to increase the Terdiet, 
pursoaftt to lesTC reserred, 1st to the sum of 
$16,161 10, on the ground that the plaintiff waj 
entitled to the f^U amount, in lawful money of 
Canada, of the face of the bill in the declaration 
mentioned, being $16,000 with interest, or the 
equiralent, in lawfal money of Canada, of the 
sum of $16,000 in American money, haTing 
regard to the relstire Talue of the Canadian and 
American dollar respectlTcly ; or, 2nd, to the 
sum of $10,748 84, on the ground that the 
plaintiff was entitied to a Terdiet for an amount 
which would, on the day of the trial, haTc pur- 
chased a draft on New York for $16,000 and 
interest and suoh sum of $10,743 84, being e 
requisite sum for such purpose. 

Both these rules were enlarged until the 
present Term, and came on to be argued 
together. 

AtuUrion for the plaintiff. 

The bill was drawn and is payable in the 
United States, though accepted in this ProTince. 

The 9th section of the Stamp Act proTides, 
that any person in the Prorince who makes, 
draws, accepts, indorses, ngns, or becomes a 
party to any bill or note chargeable with duty, 
before the duty or double duty has been paid by 
affixing the proper stamp, such person shall 
incur a penal tT of $100, and the instrument 
shall be Inralid and of no ^ect in law or equity, 
and the acceptance shaH be of no effect, except 
only in case of the payment of double duty ; but 
that any subsequent party to such instrument 
may, at the ftme of hit beeominff a party thereto, 
pay such double duty by affixing to suoh instru- 
ment a stamp to the amount thereof, and by 
writing his signature or initials on such stamp, 
and the instrument shall thereby become ralid. 
Here the plaintiff has affixed the double stamp 
to the bill, and the only question is, has he done 
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BO in the proper time t That depeode on the 
tinoe when he beeame a party* to tho bill. This 
be did when he eadoraed it. The holder of a 
bill is not neeeaaarily a party to it, and until he 
pats his name on it, or in some way signifies 
that he is a party to the bill, he ought not to be 
brought witliin the highly penal terms of the 
statute. 

There is a letter admitting defnidani's liability, 
and the Tcrdict is on the eommon oonnis as well, 
and may stand for the plaintiff on these ooants. 
The face of the bill with interest is the proper 
measure of damages. It is payable in dollars, 
and we know of no difference between the Ameri- 
can dollar and onr own ; it is very trifling If 
there be any difference; and, therefore, the 
am cant of the bill in onr own country is what |t 
really represents. We cannot take notice of the 
fact, that in the United States something else 
than gold is reeeiTable In payment of debts, 
-which in fkct reduces the standard of their 
currency, though the coinage is precisely the 
same as it was before. The action is against the 
acceptor, and the case of Bute y. Fampe^ 8 C. B. 
N. 8. 638, is only authority to shew that, as 
against the drawer or endorser of a bill, the 
damages are limited to exchange and expenses : 
C bitty on Bills, 412 ; Dawton ▼. Morgan, 9 B. 
& C. 618. But in an action by indorsee against 
acceptor, the liability is to pay the money men- 
tioned in the bill with legs} interest, according 
to the rate of the country where it -is due. 

As to the Tarianee in not describing the bill 
as payable in lawful money of the United States, 
he applied to amend if necessary. 

AteLtnnan^ contra.— The yenue is laid in the 
County of Victoria in this Province, and the bill 
according to the declaration, will be considered 
as made there, and the money mentioned in it 
will be considered as lawful money of Canada. 
Kearney t. King^ 2 B. & Aid. 801, was an action 
against the defendant as acceptor of a bill of 
exchange. The declaration stated that a bill of 
exchange was drawn and accepted at Dublin, to 
wit, at Westminster^ for certain sums therein 
mentioned, without alleffing it to be Dublin in 
Ireland ; and it was held, that, on this declara- 
tion, the bill must be taken to hare been drawn 
in England for BngUsh- money, and, therefore, 
proof of a bill drawn at Dublin in Ireland for 
the same sum In Irish money, which differs in 
▼alue from English money, did 'not support the 
declaration, and was a fatal Tariance. In SprouU 
▼. L«gg9, 1 B. & C. 16, the declaration stoted the 
plaintiff, at Dublin, made a promissory note, and 
promised to pay Uie same at Dublin, without 
allegiog it to be Dublin in Ireland, where also it 
was held that the promissory note must be taken 
to haye been drawn in England for English 
money, and proof of- a note made in Ireland for 
the same sum in Irish money did not support the 
deelaratioB. Reference is mIso directed to Chitty 
on Bills, 897. 

The stamps not haying been put on the bill 
until after the commencement of the action, 
plaintiff must fait; the plaintiff '■ rights haye 
reference to the time of bringing the action, and 
if the bill was not a good bill then, it cannot be 
now. If the plaintiff was not a party to the bill, 
he could not bring an action on it ; and if, baring 
brought his action, he then became a party to the 



bill, he did not eyen then stamp it, and it is 
therefore void. According to defendant's argu- 
ment, the holder of a bill, who has neyer 
endorsed it away, can always ayoid the forfeiture 
by putting on the double stamp and writing his 
name on it, eyen at the trial. This would in 
fact render the act of Parliament of little use ; 
for frauds would constantly be practiced to ayoid 
it Baxter y. Bayiwa, 16 U. C. C. P. 245, is 
referred to as to the effect of the stamp act. 

As to the account stated, the contract arising 
from the account stated is a contract to pay on 
request or demand, whilst the agreement to pay 
by defendant's letters is in a particular way. 

No contract arises on the account stated from 
plaintiff being the holder of the bUl, as there is 
no priTity between him and the acceptor ; Early 
y. Bowman^ 1 a & Ad. 889. Calvert y. Baker^ . 
4 M. & W. 417 ; Burme*ter ei al y. Bogarih, 11 
M. & W. 97 ) White y. Baker, 16 U. C. C- P. 
292 ; Story on Conflict of Laws, sees. 286, 809 ; 
Wood y. Fating, 14 U. C. C. P. 260; Chitty on 
Bills, 9 ed* 682, 688, 686, 686. 

If the plaintiff can sustain the action, all he is 
entitled to recoyer is the yalue of the American 
money the day the oentrtot was to be performed, 
with interest. He referred also to Suet y. Pompe, 

BiOHaRDs, C. J., deliyered the judgment of 
the court 

The first question to be considered is whether 
the plaintiff is a party to the bill sued on, and 
when he became such party. As a general rule, 
no person can sue on a bill of exchange or 
promissory note unless he is a party to it The 
expressions run constantly through the eases, 
** He cannot sue on the bill ; he is no party 
to it" 

In Chitty on Bills, 9 ed. p. 27, it is stated, 
*< The drawer, acceptor, endorser, and holder, 
are the principal and intermediate parties to the 
instrnnfent" In the declaration the plaintiff 
ayers that Young endorsed and deliyered the bill 
to the Metropolitan Bank, who endorsed the 
same to plaintiff. Now all this must haTC been 
done before the plilndff could sue en the bill. 
It Is true seme of the authorities shew that if 
the bill, when the action was commenced, was in 
in the hands Of a third pereon, as agent or trus- 
tee for the plaintiff, he might sue, though the 
bill was not then in his eotuaT possession. In all 
these cases, I apprehend, the person suing has 
been a party te the biU at some time before the 
bringing of the aetf eu. For the purposes of our 
stamp act, I think we are certainly bound to 
decide, that when a person becomes the holder of 
an unstamped bill, so as to sue and does sue on 
it, he must, to make It yalld In his hands, haye 
put the double, stamp on It before commencing 
the action. Indeed I personally take a much 
stronger yiew of the necessity of a holder protect- 
ing himself by the double stamp, when the bill 
without it would be yoid. The bolder, in my 
Judgment, can only be considered safe when he 
puts on the proper stamp at the time he would 
in law be considered as baring taken and accep- 
ted the bill as his own, or within a reasonable 
time thereafter. We are, therefore, of opinion 
that, on the first ground of nonsuit^ our Judgment 
moot be in favour of the defendant. - 

In coming to this conclusion, I may obserye 
that I still retain the riew expressed in Baxter y. 
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Bayn€M, that the most oonTenlent way to raise 
the qaestion as to the inTalidity of a bill for want 
of a stamp is bj a special plea ; but as no ob- 
jeotion was taken at the trial to the want of a 
special plea, and express leaTO was giTon to 
enter a nonsnlt, if the oonrt should be of opinion 
that the plaintiff was not entitled to reoover taw 
want of the bill being properly stamped in doe 
time, and the ease was argued before us on that 
ground, we do not think it necessary in this case 
farther to discuss the question as to this ground 
of defence being set up under the plea, that the 
defendant did not accept the bUl. 

The bill is not CTidenoe of an account stated 
as between these parties, for there is no pnyity 
between the acceptor and the endorsee. The 
only oTidenoe is the letters produced at the trial, 
and these only refer to the bill which is the sub- 
jeo| of the acUon. If that bill is Toid and of no 
effect, an acknowledgment of it, and a promise 
to pay in a particular way, can ruse no promise 
to pay on the account stated, for there would in 
any cTent be no legal or Talid consideraUon for 
the promise stated. The doctrine is laid down 
in some of the older eases, though not expressly 
in relation to the particular point now under 
discussion, '<the aooompt doUi not alter the 
nature of the debt, but only reduceth it to cer- 
tainty ;" Drue t. Th^mi Aleyn. 78. 

As to the question of damages, Stue t. Pompe 
is an authority that the amount for which the 
jary assessed damages, is the amount which 
eoald be recoTcred against the drawer or endor- 
ser of the bin ; and some of the authorities seem 
to sanction the riew, that larger damages may 
be recoYcred by the holder agunst drawer and 
endorser, than against the acceptor ; the acceptor 
not being considered liable for re-exchange, as 
his contract is only to pay the sum specified in 
the bill and legal interest, according to the rate 
of the country where it is due. The amoumt 
found for the plaintiff accords with the riews 
expressed in White t. Bakery decided in this court, 
and is quite as fayourable to the plaintiff as the 
authorities would seem to warrant 

In argument it was suggested, that the Talue 
of the American currency, as compared with our 
own, at the time of the trial, was the true measure 
of damases for the pUuntlff, or that the pluntiff 
might s^eot any day between the breach of de- 
fondant's contract to pi^ and the assessing of 
the damages, as the one on which the rate of 
exchange should be fixed. Independent of the 
iuTariable doctrine in England, that interest is 
the only damages that can be giTon for the de- 
taining of money after the day on which it is 
due, the authorities, particularly in England, in 
the case of an ordinary breach of contract, when 
the pwty suing has paid all the money, decide 
that the damages are to be considered by placing 
the plaintiff in the position he would haye been 
in, if the defendant had cazried out his contract ; 
and the value of the commodity to be deliTcred 
is to be estimated at what it was worth at that 
time. There seems to be one exception to this 
rule ; when stock's are borrowed to be returned 
by a certun day, the jury should give such 
damages as will indemnify the plaintiff, and, 
when the stock has risen since the time appointed 
for the transfer, it will be taken at its price on 



or before the day of trial ; (Owen t. RoutK U 
C. B. 827, and American notes to that case.) 

There was nothing said in the argament m to 
this bill being payable in New Tork wiUi eorrest 
ftoads. If that means any thing diffbrant from 
lawful mosey of the United States, then it may 
be a question if the instrument is s bUl of ex- 
change at aU; and if it is not legally a InU of 
exehaBg^ pli^tiff can have no property in it. 

The rule to increase the damages will be <&- 
charged, and the defendant's rule to enter a 
nonsuit made absolute. 

Rule absolute to enter a nonsuit, mis to in- 
crease damages discharged. 
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!d6 tha partlaa and tbalr witnenas upon o«th or 



afflrmattoa" U waa bald thai tha arbltmtor 1 

tlon to r^Jaot tha avidaoee of ona of tha partfaa, who 

tanderad himialf aa a witnaaa on hia own behalf 

[Baatar Torm, 186&.J 
The defendant during Easter term obtained a 
rule calling on the plaintiff to shew oaoae why 
the award made herein should not bc^set aside 
on the following grounds : 

1. That the arbitrator refused to examine the 
defendant on oath though requested by him so 
to do and revised to receif e the eTidence of the 
defendant at the reference though tendered by 
him. 

2. That the arbitrator exceeded lus authority 
in ordering Uie defendant to pay the costs of 
the action. 

8. That the award was made after the author, 
ity of the arbitrator to make an award bad 
expired. 

Sir H. Smithy Q. C, shejred cause. — An en- 
largement of the time for making tiie award was 
duly made and both parties attended at the 
reference after and upon such enlargement, and 
no objection can now be taken as to the mere 
alleged irregularity of it 

The costs swarded are the costs of the suit, 
but the arbitrator has only expressed how they 
should be paid as the submission itself had 
declared he has directed them to be paid to the 
plaintiff and as the erent of the award is in his 
fhTOur it is Just what the submission says, that 
they shall abide the eyent of the award. His 
fin&ng as to the costs was wholly nnnecesssry 
and inoperatiTo and does not in the least affect 
the award ; and as to the rejection by the arbi- 
trator of the defendant as a witness the arbitrator 
had a discretion so to act , and it is not«contended 
by the defendant that his etidence was material 
or that it was corruptly rejected. 

J, r. Ham, defendant in person, supported his 
rule. — ^The defendant was entitied to have his eri^ 
deuce taken and the arbitrator had no discretion 
to recelTe or r^ect it as he pleased. . The eri- 
deuce was not to be taken only if the arbitrator 
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eaw fit. It was to be taken by the arbitrator if the 
defendant desired it and tendered it And there 
has been amisoarriage of Jnstiee by the rejection 
of evidence, and more partieularly In this ease, 
where so mnch of the matters in dispute rest 
only in the knowledge of the defendant It 
was that his eridenoe might be taken, that the 
reference was directed, and the whole purpose 
of the arbitration will be defeated if such otI- 
deuce is to be excluded : Keens t. DeebU, 8 B. 
& G. 491 ; Wame t. Bryamt, 8 B. & C. 690 ; 
Morgan y. Morgan, 1 DowL 611 ; Smith t. Spar- 
roto, 4 D. & L 604; 8. C, 11 Jur. 126 ; Russell 
on Arbitration, 1 Ed. 176, 182-8. < 

Adam Wilsox, J., I will consider this case 
only on the special grounds taken for the rejec- 
tion of the defendant as a witness. 

The reference was by and under an order of 
Mr. Justice Morrison, dated the 4th of June, 
1864. The order proTides, ''and I ftirther order 
that the parties shall produce to the said arbi- 
trator all such books, deeds, papers and writings, 
in their or either of their custody or power as 
the said arbitrator shall require, who shall haye 
power to examine the parties and their witnesses 
upon oath or affirmation." 

The amount awarded against the defendant is 
$807 90, which sum, and also the costs of the 
cause and of the reference, the defendant is 
directed to pay. 

In Lloyd t. ArckbowU, 2 Taunt 828, Mans- 
field, C. J., held it was no objection that the 
arbitrators had examined a witness who was so 
interested that he ought to haye been a plaintiff 
'.' because they had by the terms of the reference 
power to examine the parties themseWes," and 
he added *Mn many cases justice cannot be 
obtained without it" 

In Smith y. Sorrow, 4 D. & L. 604, the de- 
cision was that an arbitrator could not without 
express authority conferred by the submission 
examine one of the parties against the consent 
of the other party. 

In WelU y. Benikin, 9 M. & W. 46, the submis- 
sion proyided that the parties respectiyely were 
to be examined on oath, to be sworn, if thought 
necessary, by the ^bitrator. The arbitrator 
examined each party in support of his own case 
and it was argued that the one party could be 
called only for the other and not be produced by 
himself on his own behalf. The court said the 
arbitrator had the discretion to examine the 
parties when and to which of the matters he 
thought fit and they reftised to oyerrule his 
decision. 

In SeaUe y. The Eaet London Water Worlu, 
Hodges 91, the arbitrator had the discretion to 
examine either of the parties and «*he might 
not," as the court said, *• haye thought it quite 
right to examine the plaintiff." 

In Keene y. DttbU uM «ti/N*a, the arbitrator 
had power to examine the parties. LitUedale, J., 
said, «« in relation to this power a different mode 
of proceeding was allowed and different media 
of proof were rendered admissible by such an 
agreement At the trial the defendant's eyi- 
dence could not haye been reoeiyed-— before the 
arbitrator \\ was admissible," 

In Wame y. Bryant, ubi eupra, the arbitrator 
was at liberty to examine the parties if he 
should think fit He examined the plaintiff on 



behalf of his own claim. The court held the 
arbitrator might examine the parties for any 
purpose and in any stage of the enquiry. He is 
to exercise his discretion in all oases whether he 
will allow a party to be examined at all. In 
practice many cases are referred for the express 
purpose of haying the parties examined and the 
arbitrator may under this order examine a party 
to the suit eyen in support of his own case. 

In Morgany. WUUame, 2 Dowl. P. C. 128, the 
arbitrator had power to examine the parties, and 
it was held that the arbitrator did right in not 
examining the plaintiff to proye his own case. 

In this last case the court considered that the 
arbitrator haying power to examine the parties 
only enabled the one party to call the other as a 
witness ; and in WeUt y. Btnekin this was said 
to haye been the course and practice which had 
been pursued under references of this nature as 
well as when the arbitrator had the liberty to 
examine the parties if he should think fit. But 
the court in the latter case approying of the 
practice, laid down in Wame y. Bryant deter- 
mined that where the parties might be examined 
by the terms of the reference the arbitrator 
might examine each party in support of his own 
ease. 

It is singular there should haye been no de- 
cision that I can find which setties whether or 
not the party has the right, eyen against the will 
of the arbitrator to tender himself as a witness 
and to be examined in support of his own case, 
and, since the late change in the law of eyidence 
in England, permitting parties to be witnesses 
on their own behalf, no such question can 
haye arisen, so that I am left to deal with this 
point by the light of such authorities as I haye 
referred to. 

The question is not whether the parties may 
or ma^ not be witnesses eyen for themselyes, for, 
from ihe authorities mentioned, it is clear that 
they may be, under the terms of its submission, 
if the arbitrator permit them to be called. But 
the question is this, can the arbitrator deter- 
mine absolutely whether the parties may or may 
not be witnesses or whether the parties them- 
selyes haye not the right and power and the 
exclnsiye right and power of produoing them- 
selyes as witnesses when and how they please. 

By this submission it is proyided that the 
arbitrator "shall haye power to examine the 
parties uid th^ witnesses upon oath or affir- 
mation." 

Now it appears to me that the meaning and 
object of this proyision were and are that the 
parties and their witnesses should be examined 
and that the arbitrator should haye power to 
administer to them the oath or affirmation and 
that it neyer was intended that the arbitrator 
should determine who should and who should 
not be examined as witnesses. If he could 
r^ect one of the parties he might equally reject 
some of his witnesses. This condition is not 
against any positiye proyision of the law 
although it is true the practice of the law 
excluded the parties to this cause as witnesses. 
But it excluded also many others upon no better 
ground, whom it now permits to be sufficient 
witnesses and although our law in this respect 
is far behind the liberality and wisdom of the 
English enactments, I am not disposed to cramp 
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this a^eemeni of the parti«i, for the mere pur- 

goee of giring effect to a mle of exelnsioii wnieh 
I not at all creditable to our legUlation. 

As the partiee therefore ha^e agreed that 
their interest shall be no hindrance to their 
examination, and as they have agreed that they 
may be examined, I think the discretion as to 
the extorcise of this power sboold, as in reilson 
it oaght to rest with the parties thefcnsctres sad 
not be Buljeot to the centrol or dictation of the 
arbitrator. 

In the DiTlsion Co«ris Act, section 10N102, 
where the judge has elearly the diseretion to 
examine the parties or not as he pleasee, there is 
nothing uncertain or equtTOfiial in the langmage 
which confers his powers. 

In the pretont case I hare no doubt the 
learned arbitrator acted ehtirely in perfect good 
fiaith, and with great discretion according to his 
own impartial Tiew of the facts and of the situa- 
tion of the parties. But I mnat lay d<4wn a mle 
which shall be applicable in erery ease where 
the caprices and prejiidices of the arbicrator may 
require to be as much provided against av any 
other part of his conduct, or any other part of 
the power of his position, and I think it "was 
the diseretion of the parties on this point by 
which he should hate been Influeileed, and not 
his own. 

As I think there has been a serious failure of 
justice, I must set aside the award, but under 
the droumstauces without costs. 

Per (7ui*.--Ralf absolute without costs. 



J. & J. Taylor ▼. A. A B. 

Right qf AUarmjfi to apply mrteUjf Offointl the agents. 
Wli«te J. A J. T. hftTlDg A cUim within the JurtadioUon of 
a Dirislun Oonrt againflt n rMldent of BttU«Tttle i«nt it 
to MoH., Aaattdrnagr.rMidaBt in Toconto, ibr«olleetloti, 
who wDt 1( to A. A Jb., sttoraoy* la B«U«viUe» and the 
Clark of the latter eoUMted $20 on aecoant and sned for 
the remainder In the DiTteion Oonrt, and afterwarde 
B., one of the attnraeya, artaand with a third party 
* J,4J.f. 



for the pajrjnent of the balanee, it waa held that J. 
were not in a poiiitlon. to make a Bnmmarjr 
against A. t B. for the payment of the mone; 



were not in a poiiitlon. to make a anrnmary applioation 
against A. t B. for the payment of the moneT, but that 
the same should htft heea maAi by mhd at the intltnoe 



ot^oH, CaMMTerm,l«e5.} 

2>. MeMiekael obtained a rule calling upon 
A & B. to shew Cause why they should not pay 
orer to Messrs. J. & J. Taylor or their attorney 
$71 50, with Interest from Ist December, 1863, 
or such other amount as the said attorneys have 
received from Wm. Kelly, or iThy fhey should 
not render a bll! of their costs and charges and 
have the same texed and why they should not 
pay the amount found due on taxation and why 
such further or other order should not be made 
as should be oonsidered proper, and why they 
should not pay the costs of the applioation on 
grounds disclosed in affldayits and papers filed. 

The affidavits and papei*8 filed for and against 
the application shewed the following facts : That 
a promissory note which J. k J. Taylor had 
against Kelly amounting to |101 60 was deliv- 
ered by J. ft J. Taylor to J. 8. MoMurray. an 
attorney practising in Toronto, to collect. That 
«s Kelly lived at Belleville, MdMurray in 
December, 1868, sent the note, on which |80 had 
been paid to Taylor, to a firm formerly consist- 
ing of C. & A but then composed of A. & B. to 
oolleot as Mr. MoMurray says as his agents, his 



letter enelosing the note after describiBg it smjB 
he wishes C. £ A. to collect it for him and he 
added ** agency fbe, ftc." That one O., a clerk 
in the office of A. & B., by letter of the loth of 
January, 1864, to Mr; MoMurray stated that the 
note was then in suit in tiierDivlsioB Coort. And 
by another letter of the 4th of April from the 
same to the same it was said the note had bees 
put in suit and ezeoutioD isftued and no doubt 
the money wodld be eodh lAade. Mr. McMarray 
further stated that he had f^uentij bj letter 
and otherwise applied to tlie e^d A. ft B. for a 
settlement of the said dalm, that they or some 
or one of them had, as deponent was informed 
and believed, for their or on th«r aeeonot or 
behalf received the said monies or a portion 
thereof, but they reAised. and still do refose and 
liave failed to pay the said monies to depooeat 
or to any one on his aecoimt, aad- they- had not 
paid the same to Che said J-, A J. Taylor as de- 
ponent believed; That B: on the 7tfa' of December, 
1864, Wrote to Mr. MoMurray that a pervon who 
had promieed to pay the money liad not yet doae 
so. That A. on the 6th of February, 1866. wrote 
to MK McMurray that he. A., had had nothing to 
do with the matter and knew nothing of it aaJ 
would take no trouble about it 

Mr. Parker, the clerk of the Division Court, 
stated that about the 26th of January, 18S4. 
O., a clerk in the office of A. & B., brought 
this note to the IKvision Court office to be sued ; 
that judgment on the 26th of March, 1864. was 
given against Kelly for |44debt and $4 26 for 
costs; that on the 10th of August, 1864, an 
execution was issued to R. H. Jtfnes, bailiff of 
that court; that Jones on the 15th of September, 
1864, obtained a document frote B; of which the 
following is a copy r 
** Taylor v. KeU^f, 

•' 8ir,— Mr. Kelly has settled with me for the 
amount of the debt. He has to settle with you 
for your costs. (Signed) B. 

•• 15th September, 1864." 

A. ^led several affidavits firom'i^hich it appeared 
his partnership with B. ended in April, 1864, 
titat B. after the partnership still kept this 
claim in his hands and personally atf ended to it 
as a private matter of his own add that it never 
had been entered as a matter of business in the 
books of the firm. 

B. filed the following affidavits : Mr. 0., who 
swore that he received $20 from Kelly on the 
28rd of January, 1864, that he then sued the 
note and bad the inanagement of the suit, that 
he did not pay over this sum as he was waiting 
till he should get the remainder,' and that he had 
not yet paid it over to any one and tliat he never 
received the balance. 

B. himself stated he handed the note when ho 
got it to one of the clerks to attend to ; that he 
did not know that $20 had been paid to 0. 
until qnite lately i that in September, 1864, 
when an iezecutien' was ' iseued, Kelly brought 
him a Tettei^ f^om Mr. -Frank, requesting that 
the execution should be Withdrawn and stating 
that he would see it- w«ls atl right, and being 
satisfied that FMnk, who Wae in his o^inioD a 
responsible person would do so, B. gave the 
bailiff the memorandum prbduded. That four 
days after this arrangement he met with a serioas 
accident and was unable to attend to business 
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for eight months ; that after that time Frank be- 
came insolvent and bad not paid the amount and 
is now IWing in Montreal; and that he, depo- 
nent, never intended to release Kelly, but simply 
to withdraw the ezeoudon to afford an opporta* 
nify for the aasessmeiit. 

CrombU, for B., shewed oanse.-^The $20 
reoeirved by O;^ the olerk, is not a sum' for 
which the attorneys can Be attached or be ordered 
summarily to pay over. They may be sued for 
it and as to the residue such a remedy as now 
pureaed is quite inapplicable because the attor- 
neys have not in fact by presumption or other- 
wise ever received the- money. They acted in 
good faith, on the arrangement they made, and if 
that has not turned oqt well .they may be sued 
for what they did but they cannot be charged as 
with the receipt of the money. Such a prooeed- 
ing as thia can never be taken unless the 
attorneys have been guilty of fraud or a wrong. 
Now here has been no wrong, but if any one can 
apply at all it is Mr. McMurray, who, it is said, 
employed the attoniies and not the present 
applicants who neyer retained them. 

Lauder, for A., shewed cause, and contended 
that A. had never anything to do with the matter 
at all ; that the $20 were received by 0., who 
was B.'s clerk; that the partnership ended in 
April, 1864, and B. took this case as his own. 
That he was corresponded with after this date 
by Mr. MoMurray as the only person having 
charge of the case, and the arrangement ^ith 
Frank which is complained of was not made till 
nearly six months after the dissolntion of the 
partnership and was made by B. alone, and that 
however B. was liable, A. was not. He also eon- 
tended that this course of proceeding could not be 
taken against the attorneys, even as to the $20, 
because there had been nothing done by them 
which could properly be called wrong, and it was 
not pretended there was anything like fraud ; 
Ez parte Bodenham, 8 A. & £. 959 ; In re Aitkin, 
4 B. & Al. 47 ; ColUnt v. BrooJU, 6 H. & N. 700 ; 
He Lord, 2 Scott, 181 ; i2« Fenton, 8 A. & E. 404 ; 
Collins V. Griffith, Barnes, 87 ; Dieae v. Stockly, 
7 0. & P. 687 ; De WooJfe v. , 3 Chit 68. 

D. McMiehael contra As to the |20 the re- 
ceipt of O., the olerk, was the receipt of the 
attorneys, his employers ; and as to the remain- 
der the arrangement made with Frank had the 
effect of making the debt the debt of the attor- 
neys, but be was not disposed nor instructed to 
press the latter claim, for if his client could yet 
sue out an execution against Kelly it was all that 
was wanted ; but his client's chief complaint was 
that he never could find out anything about the 
claim and it was only now for the first time that 
the facts had come to the knowledge of the 
client. He contended that the attorneys were 
directly responsible to his client having acted as 
his attorneys. 

Adam Wilsoh, J.^ In Arch. Pr. 11 Ed. 162-3 
it is said that when a town agent is employed 
the agent's name is usually inserted in the 
prooeedings and record, ae the attorney in the 
cause. This, however, does not constitute any 
privity between him and the client when in fact 
he is acting only as agent 

The opposite party may, however, treat the 
agent so acting as attorney on the record as the 



actual attorney, but the party for i^hom (he 
ageiit seems to be the attorney cannot sue such 
agent or treat him as his attorney when he is not 
attorney in fact. 

In Oobhf, Beeke, 6 Q. B 930, it was held that 
where the attorney of A., sent a sum of money 
to his town agents to pay over to a third person 
on account of A that on the refusal afterwards 
of the town agents so to apply the money, A. 
could not sue theifk, as he had no privity with 
them. 

The case of Moody t, Spencer, 2 D. & R. 0, 
shows this to be approved of where the action 
was b7 the client, the plaintlflr in the original 
cause, against the agent for money had and 
received to the client's use by their agent, from 
the opposite party the defendant in the original 
suit. The court saying when the agent got the 
money from the opposite party he did not get it 
to his own use. nor did he get it to the use of the 
actual attorney of the client, it must, therefore, 
be treated as received to the use of the client. 
This case, however,does not seem to be supported 
in the latter oase ot Rohbint v. Fennell, 11 Q. B. 
248, nor is It necessary to the general principles 
applicable to such cases. 

In the ease last mentioned, it ,was expressly 
determined that such an action would not lie 
under these very facts ; but it was also held that 
a summary appUoatton lay against the agent at 
the instance of the client, because it afterwards 
turned out that the money did not come to the 
agents' hands in their character of agents for 
the attorney, <*bnt was sent to them by the 
under sheriff out of the regular course of busi- 
ness; " and Lord Denman added, ** I do not say 
that an action for money had and received might 
not upon the fiaots now diseloeed be maintained, 
although there be no privity on the ground that 
the agents had improperly received the money 
of the plaintiff." 

It was determined in the Exchequer Chamber 
in Oollnuw. Brooke, 6 H. ft N. 700 affirming the 
decision of the Court of Exchequer in 4 H. & 
N. 270, that an action lay at the instance of an 
infant against the attorney in the cause for money 
had and received to hiause by the attorney, al- 
though the attorney was appointed by the pro^ 
chein ami, and such a case was distinguished for 
the case of client, attorney and agent. Cromp- 
ton, J., said, *'The London agent is the mere 
servant of the attorney, and the client has a 
right to treat everything which he does as the 
act of the attorney." Blaokbnm, J., said, ''In 
many cases a person employed receives the 
money as agent for the middleman, and not for 

the principal In all those cases when the 

receipt is such that the loss of the money would 
be the loss of the middleman, there is I conceive 
no privity between the recipient or third person 
and the principal ; and generally an action would 
not lie by the latter against the middleman, as 
ih the cases which have been referred to, the 
receipt of the third person has been the reeeipt 
of his upon report. Thus in Stephme v. Bdd" 
cock the receipt of the attorney*! olerk instantly 
gave Stephens the plaintiff- an action against the 
attorney. In Rohhine v. FenruU the reeeipt of 
the town agent instantly made the attorney 
responsible.'' 
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The whole of this Ungaage is agftinst the 
right of the Messrs. Taylor, the olients, to call 
upon these gentlemen, who were practising as 
attorneys, to render any aooonnt to them as such 
clients ; because although these attorneys sued 
Kelly as attorneys for the Messrs. Taylor in the 
proceedings in the DiTisiott Goart, yet they were 
. not in faot his attorneys ; and the English prac- 
tice shows it is the nsiud coarse for the town 
agent to enter his own name in the suit as tiie 
attorney, yet he is not in tmth the attorney of 
the client, but the agent only of the clients own 
direct attorney. The client in each a case has 
no claim upon him in any way, and there is no 
difference in this respect, according to the case 
of Robbitu T. FenneU, between an action and a 
summary application. In neither case can the 
client snstain it against the agent But if the 
agent hare wrongly and improperly, and with- 
out authority receiTed the money, he may be 
held directly liable to the clients, but such is not 
the present case. 

I am therefore led to the condurion that the 
Messrs. Taylor cannot support this application 
against these gentlemen, iJthough it would seem 
they could do so against Mr. McMurray himself, 
by reason of his liability for the' conduct of the 
sub-agents he employed (see in addition to pre- 
tIous cases In re Ward, 81 Be ay. 1) and that 
Mr. McMurray in his own name could sustain 
an application against those gentlemen as Imme- 
diately accountable to himself. 

The whole case seems to hare been loosely 
managed, and although no charge whateyer has 
been made against these gentlemen but such as 
it was contended arose firom their strictly legal 
liability, the same cannot be s^d of their clerk. 
He got the |20 in July, 1864. He never entered 
the receipt of it in his employers\bobks, nor did 
he ever inform them that he had got it, nor did 
he oyer pay it to them ; and he now makes affi- 
daylt of all these fkcts, and of the other fact 
that he has it yet in his own possession. Now 
he must know that this is the mofaey of his em- 
ployers, and not his own ; and' perhaps he may 
know also that he has confessed what may also 
be a criminal offence, or at all eyents yery nearly 
approaching it 

In all these proceedings the Messrs. Taylor 
and Mr. McMurray are the persons really ag- 
grieyed, and yet I cannot help them in this appU- 
oation. - 

I am obliged to discharge the rule, but I shall 
discharge it without costs. 

Bule discharged without costs. 



COMMON LAW CHAMBERS. 

{lUported by B. A. Hauusoiv, Xtq., BarridoMO'LayB) 

IV TBI MATTIE Of WbLUNOTOH CroW. 



t mmtM ObmnktlOH ly one mo^Mrata wAm (loo re> 
quittA—EffiKi qf mmmnom recttel in warrant qf oammit- 
mtntr^Neoutity to shew b^fint whom convktei— Several 
warramU^Btruidt qf ia^^rimmment rmminff oonUmponk- 



Whan » liatat* empowen two imttoM of tbo poMo to oon- 
▼let, A oonTlotion by on* only is not infflclent. 

It Ilee on a party alleging that there le a good and Talld con- 
yietioa to raitain tfio oonunitmant, to prodooe the eontlo- 



Tha wanaat of eoiiTlottoa dioald rilow bate* wboaa tiM 
eonrletloB waa had. 

An a4jadioation mantlonad in tha margin of Cha ymuxrwut of 
oommltment, where there awe aevml warraBta a€ commit' 
ment, eaeh for a dJatlnot period of impttamnant, that tha 
term of Inwrlaonaient mentfoned In the aeeood and thint 
warrante ehall oommoDee at the ezplratloa of tlie time 
mantSoned in the warrant immadlately preoadlns* le valid. 

If the portfama la the margliM^f tha aeeond and third wat^ 
rente oonld not be read ae portlona of the warrante, the 
period! of Impriaonment woold nererthaieae be qidta snS> 
dent, the only differe&oe being that all tha warmata 
would be mnidttg at tha eama 'tlma inataad of eoonti^g 
oonaeeadraly. 

[Ohambara. IMft.] 

This was a summons calling upon the Attomej- 
general or his agent to show cause why a writ of 
habeoM corpus should not be issued in this matter. 

The prisoner had been committed by the police 
magistrate of the city of Hamilton, on three 
several couTlctlons for enticing, persuading and 
procuring soldiers to desert her M^esty's serrice. 

There were scYeral warrants of commitment. 
Each warrant recited a conTiction ** before me, 
James CahiU,*' the police magistrate, and con- 
cluded ** QiTen under my hand and seal," &c, 
and each one was subscribed as follows : — 
« J. Cahill, police magistrate of the city of Ham- 
ilton ; Robert Chisholm, aid.; P. Crawford, aid." 

Each warrant was dated 11th March, 1803, 
aud each numbered. One was numbered 1, 
another was numbered 2, and the third was 
numbered 8. 

The first warrant directed imprisonment for 
six months at hard labor ; the second six months 
at hard labor, and it had this^ memorandum in 
the margin,. ** The time men tidned^in this com- 
mittal to commence at the expiration of the time 
mentioned 'in another committal which id num- 
bered number 1 ; " and the third warrant direct- 
ed imprisonment for six months ' at hard labour, 
and had the 'like memorandum which was upon 
number 2, but stated that the time in number 8 
was to commence from the expiration of the time 
mentioned in number 2. 

Jamei Paterton argued, for the prisoner, that 
the warrant was defecUfe, because it showed the 
con? lotion to haye been made by one magistrate, 
and that the terms of imprisonment in the war- 
rants numbers 2 and 8 were defecUve and un- 
cert^n. 

R, A. Harruon, for the Crown, argued that 
the conriction itself should be before the judge 
in Chambers, because the presumption was the 
conriction was correct, and it should be assumed 
that the warrant contained a misrecital of the 
conriction baring been had only before the one 
magistrate; and it rested on the prisoner to 
complete his case byjprocnring the conriction; 
and that the periods of imprisonment in tfie war- 
rants 2 and 8 were quite certain. 

Adam Wilson, J. — The Mutiny Act in force 
when these conrictions took place, was the 27th 
Victoria, chapter 8, section 81, which provides 
that the conriction shall be before two justices. 

The conriction, therefore, if it be really in the 
form in which the warrant recites it to be, is 
erroneous and Toid. 

Am I to assume that the couTiction is in this 
defectiye form, or can the warrant containing a 
misrecital be considered as not void, or may it 
be amended, or can a new warrant be issued ? 

By the Consolidated Sutotes for Canada, cap. 
108, see. 71, one justice may issue* his warrant 
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of commitment after the oue has been heard 
and determined, although the case required more 
than one jastloe to adjadicate upon it, and by 
sec. 72 it is not neoessary that the justice who 
80 issues his warrant shall be one of the justices 
by whom the cese was heard or determined. It 
would seem, therefore, to be immaterial as a fact, 
whether or not that part of the warrant is true, 
that the prisoner was conyioted before Mr. CahilL 

Is it necessary, howeyer, that it should appear 
before whom he was couTioted ? In all the forms 
which are giyen of wairants of this nature in 
the schedules to the statute, it is prescribed that 
the fact shall be recited. In Rex t. Tork 6 
Burr. 2684, the warrant of commitment stated 
that the prisoner had beefa brought' *< before me 
and couTicted; " and Lorcl Mansfield, C. J., said, 
** This was upon couYiction, and' it ought to be 
shown that the person conyicting had authority 
to coDTict. It is a commitment in execution. 
Here it does not appear by whom they were con- 
Ticted. It is only sud in the warrant, 'brought 
before me and conficted.' The not showing 
before whom they were oonyicted is a gross de- 
fect. Let them be discharged.*' In the matter 
of Addis, 2 D. & R. 167 ; 1 B. & C. 687, it appears 
if the warrant of oommitment be bad, and the 
party be discharged from it, that a new warrant 
of oommitment may be Issued upon the con?io- 
tioD, if that be sufficient to justify a warrant 
Bee also Egginton t. The Mayor ofLiehfieldl Jur. 
K. S. 908. In The King t. Rhodes 4 T. R. 220, 
the warrant of commitment recited that the party 
had been charged— it did not say con?ioted — be- 
fore the magistrate, and the warrant was held 
bad for that cause. Buller, J., said, "The only 
question is, whether the warrant, on the face of 
it, be a good commitment in execution ; and that 
it is not cannot be doubted, first, because the 
party was not preyiously conyicted," &c. And 
Grose, J., said, " Therefore this warrant is bad, 
because it only states that the party had been 
charged with, not that he had been conVicted of, 
the offence." See also 12 East. 78, note (a) ; 
and The King v. Caeterton, 6 Q. B. 609. In The 
matter of Peerless 1 Q. B. 164, Coleridge, J., 
said, '* Of the conyiction we know nothing, ex- 
oept through the warrant" See Reg, y. Lordoft 
5 Q. B. 940; Reg. y. Cavanagh 1 Dawl. N. 8. 
662 ; Reg. y. King, 1 D. & L. 723. It lies on 
the party alleging there is a good and yalld con- 
yiction to sustain the commitment, to produce 
the conyiction (1 D. & L. 846). In this cause 
the conyiction has not been brought before me. 
All 1 haye seen is the warrant, and that recites a 
conyiction before one magistrate only. I cannot 
infer f^om this, that the prisoner was conyicted 
by two magistrates, and the warrant does not 
show jurisdiction in one magistrate to commit 

I think the a<y udication that the imprisonment 
in the second and third warrants shall commence 
at the expiration of the time mentioned in the 
warrant immediately preceding it, is yalid (see 
sec. 68 of cap. 103) ; and I think it is so stated 
as properly to form part of the warrant 
^ I may add, as to the imprisonment, if the por- 
tions in the margin of the second and third war- 
rants could not be read as parts of these warrants, 
the periods of imprisonment would neyertheless 
be quite sufficient The onlything would be that 



all the warrants mentioned would be running at 

the same time, instead of counting oonsecntiyely. 

The order must go for the issue of a writ of 

htUfeas corpus to bring up the body of the prisoner. 

Order accordingly.* 



CHANCERY. 



( Jtewricd by Auz. Gbaitt Bao., Barrister at Law, Ktporier 
totluQmrt.) 

Haoabty y. Haoabtt. 



The pnrpOM of allottliig tUmoaj to a wife Is to afford bar 
the meaM of rapportiog boreelf whilst litlDg apart from 
her hiubaad ; hat aa the law doee not eontrmplate the 
partlef living apart fbr life, bat looks ibrward to a reoon- 
eHlatlen between them, the court will not lanction the 
payment bjr the hosband <tf a sum in gro«^ hi lieu of an 
annual eam bj wajr of each alimony, 

This was a suit for alimony in which a decree 
had been made declaring the plaintiff entitled to 
an allowance by way of alimony, and referring 
it to the Master to settle what sum should be 
paid by the defendant to his wife (the plaintiff). 
In proceeding under the decree, the Master, with 
the assent of both parties, found that a sum in 
gross should be pud by defendant to the plain- 
tiff, and which was to be accepted by her in full 
of all future claims under the decree. 

The cause afterwards came on to be heard for 
further directions. 

J, McLennan for plaintiff. 

BuU for defendant 

SpBAoai, y. C— In this case the Master, with 
the assent of the parties, fixed the alimony to be 
allowed to his wife at a gross sum, instead of at 
so much per annum, to be paid monthly, or quar- 
terly, as is usual : and counsel for both parties 
ask the sanction of the court to this allowance. 

If the parties choose to make any arrangement 
out of court, the court has nothing to say to it, 
but, when the sanction of the court is asked, it 
is incumbent on the court to see that it sanctiooa 
nothing that Is not in accordance with the law 
of the court. 

When this matter was before me on further 
directions, I said, it struck me that the arrange- 
ment sanctioned by the Master was objectionable, 
as against public policy ; and after further con- 
sideration that is still my opinion. In the books 
I find no instance of any such order ; but I find 
alimony treated as due to the wife for her daily 
support In Mr. Pitohard's book it is stated 
to be the ordinary rule of the court to decree 
it to be paid quarterly, and in Wilson y. Wilson 
Eccl. R. 829, where the application was to 
enforce the payment of the same for seyeral 
years, the oourt said '* Alimony is allotted for 
the maintenance of a wife fVom year to year." 

In fayour of the arrangement it is said that it 
makes the wife secure for so much money, where- 
as if payable from year to year the husband might 
eyade payment : that is a reason of conyenlenoe ; 
against which it may be said that if a sum be 
paid in gross to the wife she would be apt to liye 

* Belbre the writ of habeas eorput waa given to the gaoler, 
Talld warranta of eom«ltm^t had been placed in hie hsuda, 
BO that the prisoner was not discharged^— Sss. L. J. 
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upon her oapiul ; and at no wry distant period 
probably be left deetitnte. 

But tUe reasons against this arrangement, on 
grounds of public policy, appear to me to be 
Tery strong. The law does not contemplate that 
the husband and wife will li?e apart for life ; but 
looks forward to their reconciliation ; and so the 
sentence of diYorce a mmta tt thoro by the eccle- 
siastical courts was only "until they shall be 
reconciled to each other," and the sentence of 
judicial separation under the present law is 
doubtless in similar terms. The arrangement in 
question buys off the wife for life ; it takes away 
one inducement on the part of the husband for 
reconciliation ; its tendency is perpetual separa- 
tion. 

It is open to this further serious objection. 
The wife is entitled to her alimony only so long 
as she leads a chaste life. A wife separated 
from her husband is exposed to great tempta- 
tions, every protisien that tends to keep her 
from falling is valuable ; this arrangement would 
remove one safeguard. 

Under the Imperial Divorce and Matrimonial 
Causes Act, the court when decreeing a diuoltt- 
Hon of marriage, which can only be "by reason 
of adultery, mayaorder the husband to secure to 
the wife a gross sum of money or an annual 
flum ; hut in those clauses of the statute which 
relate to judicial nparatian there is no such 
provision; bat the enactment is simply this, 
that the court may order the payment of ali- 
mony ; which I understand to mean alimony 
according to the ordinary course of the ecclesi- 
astical cuurts, and not a gross sum. 

The distinction is marked — where the woman 
ceases to be a wife a gross sum may be paid to 
her; but where she remains a wife there is no 
authority for such a payment I must add that 
the reasons against it appear to me so weighty, 
that in my judgment the court ought not to ap- 
prove of the arrangement proposed. There 
must be a reference back to the Master to allow 
alimony in the usual way. 



UNITED STATES REPORTS. 

SUPERIOR COURT. 
Before RouaTaoN, a J^ Oabvui and MoCvxa, JJ. 

WiLKINB V. EaRLI XT AL. 

Zftobility qfinnkteptrtfor moimr htt/rom mft, 
Oootlniud tnm. ]». 279. 

The common law creates the contract between 
the traveller and his host. The statute of 1855 
defines more clearly the duties of the parties, 
and if the guest neglects to comply with his part 
of the statutes, by placing his money in the safe 
and it is stolen, it is his loss alone. But if the 
innkeeper assumes the risk, by taking the money 
in his safe keeping, his liability to such guest is 
rendered positive and certain, and the considera- 
tion is the large sum demanded for the guest's 
keep, together with the lien the innkeeper has on 
such money and goods until such keep is paid. 

It is contended for, in the opinion of the court, 
that it would be unjust for a traveller to bring in 
any amount of ir«n«v nr vitinables to an inn, and, 



without noUoa, make th« innkeeper Imble. The 
aimple answer to that propoaition is tbta : Tbat 
this ia not a caaa of that kind. Here the inn- 
keeper had the money placed ia his aafe-keepiog, 
and had suffideBt notiee of the oonCente of the 
package-^ench a notice as aatlsfled him, and be 
thereupon entered into the ebli^tioB of taking 
care of the money for the consideration of the 
guest stopping at his inn, and the oommon lav 
says, the defendant shall be responsible for the 
loss, especially if that loss takea place from the 
negligence of servants of the defendant. If this 
role was not the proper one, how eaeily an inn- 
keeper could conspire with his servants and rob 
his guests ; whereas, the innkeeper at all times 
has a perfect security against hia gneata by sdra- 
ply asking the guest what are the oontents of 
your package, and if he finds it too large, by 
refusing to receive it. The guest, howoTer. has 
no such safeguard against the dishoneaty of inn- 
keepers and their servants, if this grand old rule 
of common law is to be abolished. 

As to the question of notice, I hold that it is 
not necessary at common law that the gaeet 
should notify the innkeeper of the amount of 
money. The question of negligence cannot come 
up, for the innkeeper is liable withont reference 
to any degree of oare or negligence on hia part. 
Chancellor Kent holds that is not neoeaaary to 
prove negligence in an innkeeper— the innkeeper 
is liable as an insurer of the property and money 
of his guest, and this liability is founded on the 
principle of public utility, to which all private 
considerations ought to yield : 2 Kent's Com. 
760, 7th ed., and cases there cited. 

It is, therefore, at common law, unnecessary 
that the guest should notify the innkeeper of the 
particular amount of property or money left with 
him, and it is no argument against the innkeeper's 
liability to say that, if the guest had notified 
him of the particular amount of money he was 
leaving with him. In such a case the innkeeper 
would have exercised greater care, as the inn- 
keeper is liable without reference to any degree 
of care or negligence on his part. 

The statute of 1856 requires that a safe most 
be kept ii} which a guest may deposit bis money. 
This increases public confidence and security to 
guests, and it must be presumed therefore that 
the Legislature intended that guests would be 
influenced by this increased confidence and avail 
themselves of the additional security. It cannot 
be justiy said, that $3 per day is not adequate 
to the risk, because if not adequate they must 
make the contract with the guest for a larger 
consideration ; and second, by analogy to the 
risk that insurance companies take are the very 
small premiums they receive and the enormous 
losses they frequently sustain, it may be said 
tbat the consideration of $3 per day is large. 
But to return to the question of notice on the 
part of the guest. The learned Chief Justice, 
in his able opinion, denies the sufficiency of the 
notice given by the plaintiff to the defendants of 
the contents of the package, when it was entrust- 
ed to the defendant for deposit in his safe, and 
says that <*a notice, to be sufficient to release 
the plaintiff from the imputation of negligence, 
should be not only of the kind of property, bat 
its value.'' When the package containing the 
money was handed to the defendant's agent at 
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the office, to be deposited in the safe, the defen- 
dant , bj hie agenV-asked tbe plaintiff «« w^pbtit 
contained ?" the plaintiff answered <' money." 
This description and notice were then satisfao' 
tory to the defendant, and the package was so 
marked. 

The description satisfied defendant then— he 
asked for no other, but with that description 
* took ofaarge of the ** money." I think he should 
now be estopped from saying the notice was not 
sufficient ; the contrary doctrine would lead to 
great frauds. 

If the notice was ineBflficient and was not a 
aatisfaotory compliance «vith the statute on the 
part of the plaintiff, and did'^* impute negligence 
to the plaintiff/' then, I am unable to see on 
what theory the plaintiff^ould reeoTer anything 
at all. I am unable to see why the notice should 
be insufficient to allow the plaintiff to recoTer 
all the money received by the defendant on the 
notice, but sufficient to aHow him to xepo?er a 
part. If the notice was insufficient under the 
statute (and if the question of notice is in any 
way controlling), then the .plaintiff ehonld not 
haTO reoovered anything ; but it being conceded 
that he should recoter at least one thousand 
dollars and costs, I think from that concession 
alone it follows he should recorer the whole of 
his loss. I am clear that the notice to the de- 
fendants, of the contents of the package entrust- 
ed to and receiTed by him, was. under the 
eircumstanoes of this case, sufficient. 

It has been urged by the counsel for the de- 
fence, and a conclusion to that effect has been 
drawn in the leading opinion of the court, that 
the cause is analogous to that of the common 
carrier. I do not entertain any such conclusion 
of the similarity. 

Formerly it was held that a carrier of passen- 
gers WHS not answerable for baggage at all, unless 
a distinct price was paid for it This never was 
the rule with inkeepers, and the reasoning both 
of the statute and common law, by which the 
doctrine of the liability of innkeepers, without 
proof of f^aud or negligence, is maintained, is, 
that trayellers are obliged to rely almost entirely 
on the good faith of innkeepers, that it would 
be alnfost impossible for them, in any case, to 
make out any proof of fraud or negligence in 
the innkeepers, and that therefore the public 
good and the safety of our large traTelling com- 
munity require that innkeepers should be held 
eutirely responsible for the safe keeping of the 
goods of guests, and the same reasoning would 
hold them alike responsible for money. Another 
reason why common carriers are sometimes 
ezcuBed for the loss of large sums of money, 
when packed in trunks, and so lost, is, that it is 
not presumed that a traveller would carry large 
sums of money in trunks, with his clothing, but 
would rather be presumed to carry such large 
and valuable snms of money about his person, 
while travelling, which latter presumption ceases 
when the traveller arrives at an inn, where the 
law provides a place of safety for such money, 
and where the innkeeper is held liable for any 
loss arising through bis neglect. 

This much have I reasoned, and said why this 
defendant should be held responsible for the loss 
of the money. Now, let us examine the deci- 



si9n»;from the t$ma of the earliest cases to the 
present on the subject. 

One of the earliest decisions we find reported 
is that of Caly*s case, tried in the Queen's Bench, 
during the reign of Elizabeth (8 Coke, 88), and 
there it is clearly annunciated as law, that the 
** innkeeper is responsible if the guest is robbed 
in his house," and I find on a careful examina- 
tion of the English authorities that such is held 
to be the invariable rule of law in the courts of 
that country to this day. In the oese of Kent v. 
Shukland, 21 Barn. & Adolph. 808, Lord Ten- 
terden, it was held (all the other judges concur- 
ring), that innkeeperB were liable for all moneys 
as well as goods of a guest, and that there was 
no distinction between money and goods. In the 
case of Coggt v, Barnard^ 1 Smith's Leading 
Cases. 809, it is expressly held that the inn- 
keeper's liability is not restricted to such sums 
as are required for travelling expenses, and the 
same rule was held by Holt, Chief .luetics, in 
the case of Lant v. Cotton^ 12 Mod. 487 ; and 
the very learned and able Judge Cowan, in the 
case of CoU v. Ooodtrin, 19 Wend,, holds a sim- 
ilar doctrine, so that it cannot be said that we 
are at sea as to the extent of the liability of inn- 
keepers. Since these leading eases, both Eng- 
lish and American, adjudicated upon by the 
most learned of men, all fi;^ the liability of the 
innkeeper to any sum of money the traveller 
may have within his possession and entrusted to 
the innkeeper in manner before specified. 

Indeed, in the case of Piper v. Manny^ 21 
Wend. 282, Chief Justice Nelson carried this 
doctrine so far as to hold that an innkeeper was 
liable for the safe keeping of a load of goods 
belonging to a traveller who stops at the inn, 
even if the servant of the inn designates an 
open space near the highway for the goods to be 
placed. 

In the case of Ivanson v. Havre de Grace 
Bank, 6 Har. & Johns. 47, 68, the court 
after stating the position that if A. sends bis 
money by his friend, who is robbed at the isn at 
which be is a guest, asy A. shall have 
the right of action. Now, certainly, this money 
of a friend was not for travelling expenses, it 
was simply a part of the money and goods of 
the gueat, whom the innkeeper had undertaken 
to entertain as his guest, aud around whom the 
great common law of our land throws its ample 
protection against the frauds of innkeepers ; and 
this safe doctrine is also promulgated in the case 
of Mcuon V. Thompsont 9 Peck, 280. 

The case of Bennett v. Mellor, herein cited, 
is a case where a guest left ^ sleigh-load of 
wheat in an outer-house belonging to the inn. 
The wheat was stolen, and the innkeeper was 
held liable. Certainly the wheat was not travel- 
ing expenses ? And the like rule was held in 
case of Hallenheck v. Fuh (8 Wend. 647). There 
the innkeeper was held responsible for the loss 
of a set of harness placed in a barn by the inn- 
keeper*s man, aud in the case of Jone* v. Tay- 
lor (1 Adolph. & Ellis, 622), the innkeeper was 
held responsible for a gig that was placed in 
front of the inn on the common highway. 

Mr. Justice Fletcher remarks tff^t the prin- 
ciple contended for, that innkeepers are liable 
for such sums only as are necessary and design-^ 
ed for travelling expenses by the guest, is un- 
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supported by any authority wbateTor, and wholly 
iDconsistent with the principle opon which the 
liability of innkeepers resta. And the same rale 
was held good by Chief JosUce Bronson in the 
case of Mall t. Cook (8 Hill, 485), and reiterated 
in the case of Maedonald y. Egerton (6 Barb., 
506), and Benfutt t. MeUor (5 Term R., 278), 
and this safe doctrine was re-annanoiated in the 
late case of OUe ▼. Libby (86 Barb., 741). In 
the case of TJu WooUm Company y. Proctor (7 
Bashing, 417), where an agent of the Company 
was robbed at the ion of a large amount of money 
belonging to the Company, it was held that a 
recoyery was nut limited to trayelling expenses, 
and certainly the case at bar is a mnch stronger 
case In fayor of the plaintiff than the one last 
cited, for there the agent was robbed by some 
ontside party, of money not his own, but here 
the plaintiff was robbed of his own money, by 
one of the seryanis of the innkeeper. In North 
Carolina, it was held, in the case of Trtnton y. 
Hay^ that a trayeller alighting at an inn, and 
deliyering his saddle bags, containing a large 
amonnt of money, to a eeryant, bat did not in- 
form the innkeeper that there was money in 
the bags ; the money iffs stolen, and the tayem- 
keeper was held liable. See also the case of 
Dwight y. Brewittr (1 Peck, 50), and Taylor y. 
Monnot (4 Doer [in this'Coart], 116), where a 
similar doctrine is maintained, and Mr. Jostioe 
Story lays down as an elementary principle a 
doctrine that cotupletely meets this case. He 
says, at chapter 6, section 481, page 456, of his 
Commentaries : ** So the innkeeper will be liable 
for the loss of the money of his gnest, stolen 
from his room, as well as for his goods and chat- 
tels, and that this liability extends to all the 
moyable goods and money of the gaest, placed 
within the inn, and is not confined to snoh arti- 
cles and sums only as are necessary and design- 
ed for ordinary trayelling expenses of the guest" 

Bal why enumerate cases ; the doctrine is as 
old as our common law. Indeed, to hold a con- 
trary rule, without authority or precedent, if to 
cast loose from the safe moorings of the old 
common law, rendered dear to us by the adiudi- 
cations of the most learned men of the Bench, 
for centuries past, both in the old and new 
worlds, and I am satisfied that a contrary doc- 
trine would be terrible in its effects in this great 
commercial community of ours, where our busi- 
ness men necessarily spend a large portion of 
their time at ions, in the pursuit of their csUing. 

This much I haye said on the clearly adjudi- 
cated cases. Now, let us see what the ablest 
elementary writers say on the subject, and for 
that purpose I shall only cite a few of the most 
eminent of English and American writers. Sir 
IVilliam Blackstone, from whom every willing 
student draws the true maxims of sound law, 
says (I Black. Com., 430): "If an innkeeper's 
servant robs his guest, the master is bound to 
restitution, for as there is confidence reposed in 
him that he will provide honest servants, bis 
negligence is |p implied consent to the robbery.'^ 
This elementary principle completely covers the 
case under consideration. 

Our great commentator, Chancellor Kent, in 
speaking of the liability of innkeepers, lays down 
ibis clear and undisputed principle, that the inn- 
keeper is bound absolutely to keep safe the 



property of his guest deposited within the inn, 
whether the guest acquaints the innkeeper that 
the goods were there or not MoreoTar» he sajs 
the responsibility of the innkeeper extends to all 
his servants, and to all goods and chatties, aad 
all moneys of the guest placed vrithin the inn, 
and he adds that the safe custody of the goods 
and money of the guest is a part of the contract 
to feed and lodge for a suitable reward, nnd thea 
it is not necessary to prove negligence in the inn- 
keeper, for, says he, **itls his duty to provide hon- 
est servants." What can be plainer than this, 
and what can be more in consonance with com- 
mon sense, as well as clear common law, and I 
am satisfied this doctrine will put to violence the 
theories that there is no consideration for the 
extra risk entered^nto by the innkeeper .for keep- 
ing the money; the consideration la the enor- 
mous charge of the innkeeper for the entertain- 
ing and caring for his guest. 

To the lawyer and aoholar, the names of Sir 
Wm. Blackstone and Sir Wm. Jonea on the one 
side of the ocean, and Chancellor Kent and Jos- 
tioe Story on this, will be snfileient for my pur- 
poses in this case ontil some author or some case 
is cited, showing deariy that a contrary doctrine 
should obtain. It must follow, therefore, and I 
am satisfied from all my research that the rule 
of law, to wit, that the innkeeper ia r«^>on8ibIe 
for all moneys deposited with him, is the correct 
and standard rule. 

This is not the first instance this vague ques- 
tion of travelling expenses has been interposed 
by innkeepers and urged by their coonsel, in 
order to avoid their reaponsibility, but it has al- 
ways been repelled, and it will be seen that^ in 
many of the cases I have cited, the question has 
been treated and disposed of by a flat denial of 
such a dangerous doctrine. 

The rights of parties, and such important 
rights as these under consideration, affecting, as 
they do, in their results, our whole travelling 
community, mast be determined by sound law, 
handed down to us by the most eminent men, and 
not by any vague, undelerminate and partial 
usAge or dicta of persons or places. A strict 
adherence to this principle is particularly essen- 
tial, in this day, to sound and consistent admin- 
istration of justice, and a departure from suoh a 
course works great iiyustioe— for no man could 
know what were his rights or his duties, unless 
they are clearly defined by the precedents of the 
earlier times, declared by those great living lighu 
and champions of just and wholesome law. 

The judgment should be affirmed with costs. 
— i^. r. Tranweript, 



Supremi Court of Errort of Connecticut, 

William Mobbis v. Dxlos Platt avd AvoTHtB. 

A man who iii MMulted und«r Rich dreninttuiow u to fto- 
thorlM ft TOMOiiAble beliif tbAt th* Maanlt to nude with a 
d««if(ii to take hiB life, or Inlliet extreme bodily injoir, will 
be jasttfled. In both the dvU and criminal law, if he kill 
or attempt to kill ble aaHUlant. 

The qneetion whether the belief waa reaaooable or not most 
be paa«»d npon by a Jury, bat a person doei not act in 
inch a caee at the perU of maUng that guilt, If af- - 
anoee prore Iklae^ whkh wovld be Innooeneeif they | 
true. 
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It Is weU Mttled tbal * oum li not liable In an aetlonof trea- 
paaa on the eaae, Ayr an onlntentlonal eonaeqaentUtl ta^ury 
resulting teem a lawftal aet, where neither negUgenee nor 
foil J can be Imputed to him ; end there la no reaaon for a 
different role where the injury ia immediate and direct, 
and the action txeepeaa. 

Where a penon hi lawftal aelMeflmee Area s piatol at an aa- 
sailsnt, and, miming falm. wounds sn innocent bv-atander, 
be ia not liable Ibr the injury, if guilty of no negligenoe. 

WbUe this ia the reenlt of the application of well aettled 
legal principles, it is oneationable whether, In view of the 
too general practice of carrying flrearma, and the danger 
to Innocent peraons from their uae, there should not be 
some leglBlation ehanghig the mleof law hi such a ease» or 
otherwise protecting the public 

It is not the proper course for a Judge to lay down the gene- 
ral prlndplsa applicable to a case, and leaTe the Jury to 
spplv them, but it is his duty to inform the Jury what the 
law Is as applicable to the ftets of the eaae. 
The fheta of a case are to be found by the Jury, unless admit* 
ted, and the Judge can only regard them as claimed, for 
the purpose of applying the law to them contingently, if 
found ;. and he cannot properly rsftias to charge upon the 
fiicts claimed on the ground that in his opinion th^ are 
not proTed. 

Trespass for an assault Verdict for plaint, 
and motion for a new triaL 

Kellogg^ for the motion. 

/7. B. Munton and DooUiiU^ contra. 

The opinion of the court was deliTered by 

BuTLVB, J.-^Upon a careful examination of 
th^ idifportant' question^ presented npon this 
record, I do not see how the omission of the court 
to charge as requested on the first point, or the 
charge actually giren on the second, can be tin- 
dicated, and the yerdict sustained. 

1. It appears from the eridence offered on the 
trial that the defendant wounded the plaintiff in 
two places by two shots fired from a pistol ; and 
from the nature of the weapon, and the other 
conceded circumstances, the jury were authoriied 
to find, and doubtless did find, that the wounds 
were inflicted with a design to take the life of the 
plaintiff. It was incumbent on the defendant to 
justify or excuse their infliction. He in the first 
place attempted to Justify them, and the obrious 
attempt to take life which aggravated them, by 
offering cTidenoe to prove that he was assailed 
by the plaintiff and others in a manner which 
indicated a design to take his life, and " that he 
was in great bodily peril and in danger of losing 
his life by means of the attack," and that he fired 
the pistol " to protect his life and his body from 
extreme bodily injury." If these facts were 
proved and found true, they fully justified the 
attempt of the defendant to take the life of the 
plaintiff as matter of law, and entitled the defen- 
dant tp a verdict in his &vor. And so the court 
were bound to tell the jary, if properly Requested 
to do so by the defendant 

The motion further shows that the defendant 
did in substance request the court to charge, 
that if they found the fkct proved as claimed, he 
would be justified in self-defence in using the 
pistol as he did— that the rule of law is ** that a 
man may lawfully take the life of another who is 
unlawfully assailing him, if in imminent peril of 
losing his life or suffering extreme bodily harm, 
&o." What a man may lawfully do, he may law- 
fully attempt to do ; and that request embodied 
in substance, and with sufBcient distinctness, a 
well settled specific rule of law, applicable alike 
in crimiaal prosecutions and civU suits, and to 
the faets of the case as claimed. 



The court did not conform to the request The 
charge as given informed the jury what **|the 
great principle " of the law of self-defence* is, 
and correctly; but that was not all to which 
the defendant was entitled. It is not for juries 
to apply '*^at principles" to the particular 
state of facts claimed and fouhd, and thus make 
the law of the case. When the facts are admit- 
ted, or proTed and found, it is for the court to 
say what the law as applicable to them is, and 
whether or not they ftimish a defence to the 
action, or a justification for the injury, if that be 
the issue. And so where evidence is offered by 
either party to prove a certain state of facts, and 
the claim is made that they are proved, and the 
court is requested to charge the jury what the 
law is as applicable to them, and what verdict to 
render if they find them proved, the court must 
comply. This is not only the common law rule, 
but it is carefully and explicitly declared in this 
State by statute, that "it shall be the duty of 
the court to decide all questions of law arising in 
the trial of a cause, and in committing the cause 
to the jury to direct them to find accordingly." 
Rev. Stat tit 1, sec. 144. Here the rule of law 
applicable to the facts claimed is as well-settled 
and specific as any rule of law in the books, and 
it was the duty of the court to give it to the jury 
as requested, and direct them if they found the 
ikcts as claimed to find a verdict accordingly. ' 
And if it were otherwise, and a specific rule set- 
tled by authoritative adjudications, in which the 
great principle had been applied to a similar state 
of facts, dii not exist, it would still have been 
the duty of the court to apply the principle to 
the facts, and to tell the jury whether or not they 
fbrnished a justification in law to the defendant, 
for that, in the language of the statute, was ** a 
question of law arising in the case." 

The first request of the defendant which we 
are considering involved the finding of two prin- 
cipal facts, vii., first, whether the plaintiff was 
one of the assailants, and, second, whether the 
assault was made with the design to take the life 
of the defendant or inflict upon him extreme 
bodily harm. But the jury might find upon the 
evidence that the plaintiff was one of the assail- . 
ants, and fail to find the design to take life im- 
puted to him. To meet such a contingency the 
defendant added to his request, that the court 
should charge the jury, ** that when, from the 
nature of the attack, there is a reasonable ground 
to believe that there is a design to destroy his 
life or commit any felony upon his person, the 
killing of his assailant will be excusable homi- 
cide, though it should afterwards appear that no 
felony was intended ; " bpt the court did not so 
charge, because, as the motion states, the court 
did not consider that the facts of the case re- 
quired such instructions. 

The facts of a case are to be found by the jury 
unless admitted, and the court can only regard 
them as claimed for the purpose of applying the 
law to them contingently if found. When, there- 
fore, the motion states that the court did not 
think the facts of the case required the instruc- 
tion claimed, as the material faots were in dis- 
pute, it must be intended that the court was of 
opinion that there was not any such law as 
claimed, applicable to the facts as claimed. 
(3b be oonMwai) 
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GENERAL COaRESPONOENC E. 

To THE Editors or the Law Journal. 

Gentlemen,— Among the many questions 
you hftve kindly answered through the medium 
of your valuable journal for the law students 
of Upper Canada, with reference to articles of 
clerkship, I trust you will be kind enough to 
answer this: 

An articled clerk serres an attorney for a 
period of one year under an assignment of his 
articles, when a second assignment takes 
place. The attorney refuses to certify to his 
service at the date of the last mentioned as- 
signment, saying he would leave it a matter 
for his future consideration. Should the derk 
apply for an order now, to compel the attorney 
to certify to his articles, or vrait until the ex- 
piration of his original articles f 

Yours truly, Law Student. 



[We know of no law by which the student 
can compel his master to give this certificate, 
until such time as he requires it for the pur- 
poses of admission. When that time arrives, 
he can, if necessary, apply to the court Ibr a 
mandamus, or may obtain reliefs from the 
Society, within the scope of their powers, 
upon making out a very clear case. And if 
any damage should arise to the student from 
refusal of the master to give a certificate when 
called upon at the proper time to do so, with- 
out his being able to give a sufiicient reason, 
an action on the case would accrue to the 
student — Eds. L. J.] 



REVIEWS 



An Act to amend the Insolvent Act of 1864, 
WITH Annotations, Notes of Decisions, and 
A full Index. By J. D. Edgar, Esq., of 
Osgoode Hall, Barrister-at-Law. RoUo t 
Adam, Law Publishers, Toronto. 1865. 

The above, from the industrious pen of 
Mr. Edgar, the annotator of the Insolvent Act 
of 1864, will be found a useful postscript to 
his former book. The act of 1864 was found 
defective in munj respects, and it became ne- 
cessary to amend it, which was done by the act 
of last session, which Mr. Edgar gives in full, 
with notes explanatory of the defects intended 
to be remedied, and of decisions which tend 
to interpret the enactments. It is only neces- 



sary to say that these notes seem to have bc«-c 
prepared with the same care as those to the 
act of 1864. 

He sives also a collection of ^^ notes of deci- | 
sions, which he prefaces with the following 
observations: 

** Since the first of September, 1864^ whea 
the Insolvent Act came into force, a great 
many questions have arisen as to its interpre- 
tation, and a number of valuable decisions os 
doubtftil points have been made. These case^. 
unfortunately, have rarely been reported, from 
the fact that they came only before our Count j 
Court Judges. The Editors of the Uj*j*rr 
Canada Law Journal have made commendable 
efforts, however, to preserve these decisions, 
and most of the following are taken frx>m their 
reports. Very few appeals have been nia^ie 
to the Superior Courts, considering the num- 
her of insolvency cases. It is thought advisa- 
ble to put the cases below upon record a« 
useful, although they may not all be found to 
be unimpeachable decisions." 

We mity mention here that all these cases 
will be found in the Law Journal, Will^ji v. 
Cramp (the note of which case is taken bj 
Mr. Edgar from 11 Grant) having been reporteii 
expressly for the Laiw Journal^ and is on page 
217 of the current volume. 

With respect to the above remarks of Mr. 
Edgar, we are only sorry that we have been 
unable, owing to the want of thought (we 
shall not call it apathy) of some of those who 
might well have helped us, to give more re- 
ports of cases decided under the . Insolvencj 
Act than have already appeared in our co- 
lumns. TTe trust that this hint may not be 
in vain. 

The pamphlet winds up with a full and 
most useful index. 



APPOINTMENTS TO OFFICE. 

NOTARIES PUBLia 
JAMBS HOSSAGK, of the town of Ooboarg, Esq aire, 
Barrliter4it>LAW, to be • Notary Public for Upper Canada. 
(Gasett«l Ootober 7, 1806.) 

CORONEBS. 

WILLIAM BURR TERRY, of tbo township of Xorth 
QwiUimbury, Eaqaire, to be an Associate Ooroncr for the 
United OouAties of York and Peel. (Qasetted Oct 7, 1866.) 

PBTKR DATT DAYI8, of Adolphnstown, Bsqnlre, to be 
an Associate Coroner for the Conntj of Lennox and Adding* 
ton. (Qaietted October 7, 1866.) 

TO CORRESPONDENTS. 



** SinuB Hdlc."— Time and space do not permit the inser- 
tion of your Inttreeting oommunlcatlun la this Issue, but it 
will ftppear in onr next, 

** Lxx "—In current number of £oca2 Qntris GazetU, 

" Utilb Duua."— Too late ; will appear In next nnmber of 
Local Oburtt OeuetU. 

*' Law Studkstt."— Under '* General Oorrespondence.'* 
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OOMICON CARRIERS. 

The neoesBity for some lepsIatiTe enaei- 
ment on this 8abject» as oonnected with the 
too common practioe, to wjiich common car- 
riers, particularly railway companies, are ad- 
dicted, of exempting themBdrea from liability 
by imposing special and unreasonable condi- 
tions, has lately been agun discassed in the 
court of Queen's Bench. 

Whilst admitting that some of the principal 
reasons^ in which originated the strict rule of 
law as to the liability of common carriers, hare 
passed away with the change of custonu and 
means of transit and traffic that haTe taken 
place of late years, it cannot, on the other 
hand, be denied that it is going to the other 
extreme to allow public companies to bind the 
trayelling and trading community by all sorts 
of unreasonable and unfiur conditions— condL 
tions not only unreasonable in themseWes, 
but, generally speaking, practically unknown 
to any but the managers or serrants of the 
company imposing them. 

These conditions are, generally, kept in 
the backgroond; they are often printed in 



small type in some inconspicuous place in 
a way-bill, bill of Udmg or receipt, or what- 
ever the document may happen to be called. 
Etou if the forwarder i» aware of them, he is 
not generally in a position to help himself, 
and, must submit to them or else giro up 
businesB altogether, as there is probably only 
the one means of transit In &ct, he is, 
under Buch circumBtanees, the yictim of a 
monopoly. 

Our attentionhasbeendrawnto this subject 
by the late cases of ffamiltan t. The Grand 
Tmnh EaUway Co. 28 U. 0. Q. B. 600, and 
BaU9 T. The Great Weetem Railway Co. 24 
U. 0. Q. B. 044 (also published in another 
place in this J^mal.) In tiie former case 
the company receiTod certain pUte glass 
to be carried for the plaintiff who signed 
a paper, partly written and partly printed, 
requesting them to receiTe it upon the condi- 
tions endoTBed, which were that the company 
would not be responsible for damage done to 
any g^ass, Ac, and tiie defendants gave a 
receipt for the glass witii the same conditions 
i^n it The eridenoe shewed that the dam- 
age Bued for arose from the gross negligence 
and improper conduct of the defendants' serr* 
ants. The court yielded to the authority of 
decided cases, and held that such a deliTery 
and acceptance formed a special contract, 
iHnch was yalid at common law and exempted 
the delendants from liability. But the Chief 
Justice^ in goring judgment, intimated that, 
if it had not been for the weight of autho- 
rity, he would haTe decided that such special 
oontractB are a rioUtion of the principles of 
the common law, which imposed and enforced 
duties on common carriers for the protection 
of the public ; but though he could not shake 
off the impression that they are contrary to 
the public policy so frequentiy enunciated and 
so much Uuded in the older cases, he was 
obliged to hold that they are binding. 

In the latter case, the declaration stated that 
the defendants, being common carriers by 
their railway, received from the pUuntiff cer- 
tain cattie to be carried from IngersoU to 
Toronto ; and the breach of duty alleged was, 
that they negligentiy and improperly detained 
the cattie at Ingersoll, and kept them in an 
open and exposed place, owing to which two 
of tiiem died on the journey, and that, by the 
unreasonable deUy in the carriage and deHvery 
of the others, the plaintiff lost a market, Ac. 
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To this the defendants pleaded a special 
oontract^that the plaintiff undertook all risk 
of loss, injury or damage in loading, anloading^ 
oonTeyance and otherwise^ arising from the 
negligence, default or misconduct, criminal or 
otherwise, on the part of defendants; and 
that they did not undertake to forward the 
animals hy any particular train, neither were 
they responsible for the deliyeiy of the animals 
within any certain time, or for any particular 
market 

On demurrer, it was held that the plea was 
good ; that the parties could lawfully enter 
into such a contract; that having done so, 
their rights and liabilities must be ascertuned 
by the terms of it, and not by the common 
law. 

In both these cases the court alluded to, 
and deplored the present state of the law, and 
suggested the propriety of legislative redress 
as the only means of putting the public upon 
a fair footing with companies who are not^ in 
reality, owing to the present system of special 
conditions, ** common carriers," in the sense 
that a lawyer would use the words. The 
defect in the law, which we are now complain- 
ing of, was also experienced in England; and 
Baron Parke, in Carr v. 77^ Lancathire and 
Yorkshire Railway Co,^ 7 Sx. 708, suggested 
the same remedy, when he said that it was not 
a matter for the interference of the courts, 
**but must be left to the legislature, who 
may, if they please, put a stop to this mode, 
which the carriers have adopted, of limiting 
their liability." 

And now as to what statutory a]to*ation 
should be made in the law. We are not at a loss 
for a guide in this, for we have the English 
statute, 17 & 18 Vic, cap. 81, sec 7, which, 
with such modifications as the requirements 
of business in this country or the experience 
of mercantile men might suggest, would, we 
think, in a great measure remedy the evils 
complained of. Ilie enactment is to the fol- 
lowing effect : — 

That every company (confined in England 
to railway and canal companies) shall be liable 
for all loss or injury to any animal or thing in 
the receiving, forwarding or delivery of them, 
occasioned by the neglect or de&ult of such 
company, notwithstanding any notice or con- 
ditions made or given by such company con- 
trary thereto ; every such notice or condition 
being declared null and void. Provided that 



Buch company may make anv coc^ 
the premises, whicb shall be adjodgsi 
court or judge before whom ist \ 
affecting the matter is tried, to be j 
reasonable. 

The section makes further proTL«^ J 
ing the amount of the liability of the J 
in certain cases, unless the vilae b m 
to them and an extrm payment mad& I 
of the value is on the person dumicsJ 
sation, and no special contract shsil beli 
unless signed by the perwm defirn 
goods for carriage. 

The facts of the cMseof AlUayj.u 
Western Eailway Co., 11 Jur.X.S.Ui 
to by the Chief Justice in Bates t. Bi 
Western Railway Co., as exemplifni 
benefit of the English act, were ts ft 
the plaintiff deUvered cattie to the ^ 
to be carried to B station, and at t-.-^ 
time signed a ticket, containing (^ 
ditions, whereby the company cto»e<i :: 
nity " fit)m any consequence •risin: ' 
over-carriage, detention or delay in, w-' 
tion to the conveying of the said t*-- 
however caused." The cattie were o^^ 
ried, and suffered in consequence. The' 
held that the deterioration of the catUen 
"injury" within the sUtute already ivi:i 
to, and that the condition attempte'l ;' 
imposed was an unreasonable oae. 

We may mention that the AmericanC> 
take a somewhat more liberal and e^--^ 
view of the law on this subject Our^'• 
will find in the Repertory a latciB^' 
case b^ing on it 

The courts have done their duty in P«^ 
out the defects in Uie law. The nx^ 
remedying the evil is hinted at in the »: 
our own courts, and is now brought - 
prominentiy before the public It ^^^ 
tiierefore, for the Legislature io P^ '''^ 
measure as may be necessary to pro^ 
business public, without, at the same 
imposing any unnecessary restriction on 
working of what ought to be, and g«o^ 
are^ great public conveniences. 



WRITS AGAINST GOODS AKD ^^^^ 
The case of The Ontario Bank v. ^^' 
et al, in the Common Pleas, the report 
which will be found in another place, and ' 
Ontario Bank v. Ifuirhead, 24 U- ^' ^ 



December, 1865.] 



LAW JOURNAL. 
Law Sociwt— Michaelmas Tbrm, 1865. 



[Vol. I.,N.S.-^811 



U. C. 



The papers of Messw. Reeve and Walkem, 
particularly the forocr, were considered bo. 
satisfactory thai they were not called upon for 
the oral exatB^aation. 

Of twenty three students who went up for 
examinatiion for admission as attorneys, only 
the fd^owtftg obUined certificates: 

J»8. Austin, Toronto; G. A. Consitt, Perth ; 

W, M. Cochrane, Hamilton; P. M. Campbell, 

I Toronto; G. 0. Freeman, Hamilton T Alex. 

' - Morgan, Barm; A. Parsons, 



668, following 0$y>aid v. JRykeri, 22 
Q. B. 868, are practical examples of the in- 
conyenicnt and unfkir working of the law, 
respecting writs of execution both agninst 
lands and against goods. It is remarked upon 
by the learned judge who delivered the judg- 
ment of the court, in the case in the Common 
Pleas, who, whilst pointing out the evils of 
the present system, suggested that '* It would, 
perhaps, have been a more convenient method 
«f proceeding on executions to have bar* ^^-^ 
one writ against goods and chattels, 
lands and tenements, with a direction to» the 
sheriff to levy upon the goods and chattels,, 
as in elegit^ in the first place; and tf ^er^ 
were no goods, or upon these being, e^austed^ 
to levy upon the lands, but not, to sell them 
for twelve months after the soliiure.*' 

The subject has already received some 
attention flnom our Legislators. Mr. M. 0* 
Cameron last session, introduced a bill which 
among other things proposes, after repealing 
section 252 of the C> L. P; Act, to enact that 
** goods and chattels, and lands and tene- 
ments, may be included in the same writ of 
execution ; pravided always, that the Sheriff 
ilinll not expose any lands or tenements for 
sale, within less than twelve months from, the 
day on which the writ is delivered to him, nor 
until the goods and chattels of the execution 
debtor shall have been first disposed of and 
exhausted." Some such provision as cither 
of these, which are substantially the same, 
seems desirable, and we hope that at the 
close of next session we may find that the 
necessary amendment in the law has beesx 
made. 



LAW SOCIETY— MICHAELMAS TERM 

1865. 
We are glad to see that the number of per^ 
sons willing to sacrifice themselves for th^ 
good of their country, by becoming; lawyers, 
has somewhat fallen off this term. 

Eighteen gentlemen presented themselves 
for examination for call %.o the Bar, of whom 
the following passed: 

T. Boyle, Madden ; P. M. Campbell, Toronto ; 
M. Caldwell, London; M. O'Driscollj Pem- 
broke; E. H. Duggan, Toronto; D. Freeman, 
Hamilton; C. E. Hamilton, St. Catharines; 
A. Hoskin, Toronto ; J. P. McDonald, Toronto; 
W. A. Reeve, Napanee; Jas. Robb, Hamilton; 
R.T. M. Walkem, Kingston ; S. White, Windsor. 



Kington; T. K. 

Ottawa ; R. T. M. Walkem, Kingston. 

Mr. Walkem also distinguished himself in 
thift examination, obUining we believe, withini 
16 marks of the total number he could receive, 
in the three papers He and Mr. MaUoch, 
whose papew wete also very good, rwx^ived th^ 
compliment of being pasaed wUbouti mi 
examination. 

The La^f Society scholarship exp^ninatior^^ 

being cr.ncluded, were awarded as foH'^^^j^ j " 

T>:,e first year to Mr. Charies y^^ ^^^ 

"obtoined 276 marks out of a m^^imum of 312, 

the number necessary tq tj^hx a scholarship 

being 206. Next to JJLif* Mos^ was Mr. fierr 

of Perth, who obtah^d 254 marks and Mr. 

An^oldi, who reo^ved 242. Another student 

competed for thi^ scholarship, but did not 

come W. ip 206. The Treasurer, in awairding 

this scholarship, highly complimented Mr. Kerr 

and Mr. Amoldi on their proficiency. 

No scholarships were awarded for the second 
eir fourth years, the candidates not having 
reached the qualifying standard. 

The scholarship for the third year, was 
awarded to Mr. Thomas S. Kennedy B. A., 
Ton. Col., Toronto. The inaximum number 
was 850, the number necessaay to be rated 
233. Of the 350, Mi*. Kennedy obtained 202^ 
and Mr. Bell, the only o^er gentleman who 
came up to the standard, out of seven in all, 
who went up for examination, received 233. 
Mr. Kennedy was only in his first year as a 
student, but, in consequence of his B. A. de- 
gree, he could not compete for the second or 
third year scholarships ; the result of the ex- 
amination was therefore the more creditable 
to him. 

It is thought that arrangements may short- 
ly be made for a course of lectures on medical 
jurisprudence, by some competent person. 
The Benchers have agreed to give the room &q,^ 
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. if a sufficient class caa be made up to defray 
the expenses of the lecturer. 

We may mention for the information of 
aereral amongst the students, that we have 

f spoken to those in authority, as to publish- 
ing the examination questions, as also the 

.number of marks obtained by the different 

« candidates for call and admission ; but it is 
not thought advisable or judidous, for Ta- 

.xious sufficient reasons, to publish them. 



Hir. Justice Orompton, who was lately com- 
«t)elled, from ill healUi, to resign his seat hi the 
^Uouvt'iof Qu9en*s Bench in EngUnd, has since 
ulied, i)9Bd 68. Mr. Lush, Q.O., has been ap- 
, pointed te fill the vacancy. The appotntment 
: is said ie 1m an admirable one, haTing been 
. made, as ft ought to hare been, solely on ac- 
^count of tlM high l^gal.attainmenta of the 
.learned gftntfuman 

8€LECTI0NS. 



'THE CASE OF OONSTANOS KENT AND 
THE PliBA OF GUILTY. 

i(mn tlM £a« JhvaaAM mtf £010 Jtntoi.) 

The case of Oonatanoe Kent, m any riew of 
lit, is without parallel in the history of crime. 
Jn any yiew of it— whetfier of her inqocence 
'Orof her guilt -4t beloi^ to the history of 
^ crime, and in either view^ whether she was or 
was not the criminid, it is a case, not only 
•extraordinary; but utterly without parallel. 
The more closely it is senituused, the more it 
will appear that the secret ef that crime is still 
'is veiled in the darkest myd«ry; and the case 
not only extraordinary, but remarkably illus- 
tratiye of the bcurable ^oe and uselessness 
of our whole system of criminal procedure. 
From the first stage to the last, it is down- 
right absurdity, but more especially m the 
firat steps ; for, of course, in the detection of 
.crime, especially crime of any mystery and 
;Atrocity, time is eTerything ; and it is of the 
yery essence of criminal procedure, that the 
first steps should be swift, prompt, and keenly 
intelligent It is not too much to say, and it 
Jias been said on this very subject by able 
writers, that if intelligent and obvious means 
were at once employed, hardly any muHler 
could escape detection. In tms case, for in- 
stance, had the inmates of that house, on tiie 
morning of the discovery of the deed, been 
separated, and separately examined, while, in 
the meantime, without the delay of an hour, 
while the inmates were being thus occupied, 
the premises had been carefully searched, and 
all this had been done under the guidance of 
some person acute, intelligent, educated, and 



acquainted with the manifold motives of hunaan 
nature, and the artifices and mysteries of crime, 
there can be no doubt that ^e mystery would 
have speedily been solved. As it wms^ how- 
ever, what with a blundering coroner, and 
ignorant policemen, and stupid *^ detectzres,^ 
and, above all, delay, the opportunity was lost 
for discovery, and the case has been left fbr 
ever a mysteiy. We say for ever, for tbon^ 
shallow-minded persons, when Oonstance 
made her admission of guilt (not confesanon, 
for confession in the proper sense she never 
made) said the mystery was cleared up, we 
shall have no difficulty in showing that, on 
the oontrary, it has only left the mysteij 
deeper and darker than ever ; and all that (a 
capable of being made dear is that the person 
who has thus asserted that she did the deed, 
did not do it And in this last stage of the 
case, as in the first, the imperfection of onr 
system of procedure is painfully made mani- 
fest; in nothing more than this— the blind 
confidence with which the so-called conftssion 
was received, and the entire absence in our 
Uw of any provision for an hivestigntion — 
either on the part of the magistrates who 
received it, or of the court which gave effect 
to it^into its truth and reality. It is strange 
that it has occurred to no one to compare it 
with the undoubted fiuHs of the case, and the 
sworn evidence of witnesses, in order to test 
its truth. It is unfortunate that tiie court 
could not do so at the trial, upon a plea of 
guilty ; and though the magistrates took evi- 
dence as to the circumstuices of the case, 
which, as we shall show, are utterly inconsis- 
tent with the statement of guilt, they, in the 
course of their duty, could only commit the 
l^rl for trial as she had chosen to say she did 
It The learned judge at the trial expressed a 
wish that the case should be gone into with s 
a view to test the confession, and see if it had 
been made i^m any other motive tlnn a con- 
sciousness of guilt ; which of itself unplied his 
impression that it might be so, and that the 
confession might possibly be fiilse. 

Persons who are not acquainted with the 
history of criminal trials may fkncy that the 
confession of a crime is certain to be true, but 
lawyers know that confessions are often, for 
some reason or other, untrue. And tins even 
in capital cases, especially where, as in this 
instance, there is abundant reason to believe 
that the party making the admission of guOt 
knew that there was no danger of the capital 
penalty being inflicted. Persons commit sui- 
cide daily, and confession, if death ensue, is 
but a form and mode of suicide. And if the 
sacrifice is made in despair on one side, under 
the pressure of intolerable misery, and fiom 
the most powerful motives of affection on the 
other hand, with a view to save those who 
have been involved in ruin by some terrible 
event in which the world has implicated an 
entire family, the idea of such a sacrifice- 
under the combined force of the most power- 
ful motives that can influence human nature 
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— ^is infinitely more probable than tbat such a 
deed should nave been done by such a person, 
and admitted in such a manner ; that is, ad- 
mitted wiUiottt beins confessed. The learned 
judge himself^ with his usual and characteristic 
accuracy of expression, denoted the distinction. 
There was no confession, which would beunao- 
conntable if the girl were guilty ; for guilt 
seeks to unburden itself, and enters into, 
detail, and in this instance there were the 
strongest moral reasons for doing so, in order 
to clear others who had been suspected and 
accused. But there was a marked absence of 
disclosure and detail, a studied adherence to 
the strictest reticence, an abstinence — evi- 
dently designed— from all circumstantial state- 
ment of facts which might test the truth of the 
confession. If the confession were false, this 
is not easily explainable, but would be pre- 
cisely what we should expect A person who 
had not done the deed could not declare the 
details, and would avoid attempting to do so, 
lest the attempt should betraj the falsehood. 
And there never was a case m which details 
and circumstances were more necessary to 
dear others who had been suspected, and who 
had been made the subject of several previous 
inquiries. How strange that it should not 
have occurred to others — it evidently had 
occurred to the learned judge — ^to bring the 
confession to the test of a careful comparison 
with the undoubted &ct8 of the sworn evidence 
in the case. Let us recall the history of the 
case, and trace out its broader features. 

On Friday, June 80, 1860, the body of the 
murdered child was found in a privy, with 
its throat cut from ear to esr, and with a deep 
stab half through its chest It is most impor- 
tant in such a case to look closely at what is 
called the " real ** evidence in the case, those 
circumstances of the earpw delieU itself which 
cannot deceive^ Now in the present case the 
evidence of this kind was dear, strong, and 
conclusive as to the weapon used. The sur- 
geon stated that there was a stab which was 
made by a long pointed knife, such as a dagger 
or a carving-knife. He came, he said, to that 
conclusion from the war in which the clothes 
- were cut, ** which nothmg but a direct point 
would do.*' And he added that it would 
require great force to inflict such a wound. 

The wound, he .said, must have been made 
stab by a dagger or pointed kniffl^ and formed a 
made by a long and strong pointed instrument 
Besides this, the throat was cut from ear to 
ear, which of course could have been done by 
a knife with a point, but the stab, Uie surgeon 
was sure, must have been done by such a 
weapon. 

Besides this, the surgeon said that there 
were strong symptoms of suffocation. There 
was, he said, a blackened appearance round 
the mouth, as if something had been pressed 
tightly against it It struck him, he said, that 
there had been strong pressure against the 
mouth before death; "the tongue, too, was 
protruded" The appearance, he said, indica- 



ted that there had been pressure upon tiie^ 
mouth for a considerable time; to such,sn 
extent as to cause the tongue to protrud%.aDd 
blacken the mouth ; and cause suffocatioii, if'' 
not death. The severing of the arteries.would: 
have caused the blood to spirt up ib.a jet,, 
unless death had already taken plaoe*^ Tho 
stab, he was sure, would require a lang sharp* 
pointed instrument, and could noli, have been 
caused but by a sharp point The -stab had,^ 
he said, penetrated half through 4ie chest 
' Next as to the time of the aot. The sur» 
geon stated that when he saw tihe^jiecfy'at nine^ 
o'clock, he thought death had takten place five- 
hours previously, that is, about fbur in the^ 
morning. Allowing for the eineumstance that, 
the body was found in a coel.plao* — ttie vault 
of a privy — it is more likely, that it was a lesav 
time than a longer time tbaoitfaat But taking: 
it at that, or about thak time, say between^ 
three and four in the meming,. here the evi- 
dence of the surgeon received a strong confirm 
mation in that of Mr& K^nt, wtio swore thate 
"in the dim light eft the morning,"^ which 
would be between three and four, she heard a 
noise as of the drawin^room window opening; 
which window was found open. 

Then as to the condition and circumstanceSL 
in which the body was found It was wrapped, 
in a small blanket which had been upon th^t 
bed between the counterpane and sheet ; and. 
under it was a small piece of flannel; aad 
under that as much as a square ^ard of somet 
newspaper. Sush were the circumstancea 
under which the body was found : and it is 
obvious tbat whoever did the deed would b» 
able to account for the weapon with which it wa&, 
done — the opening of the window — ^the use of 
the flannel and the paper, and all the other 
surrounding circumstances of the case^ 

It should be borne in mind further, that it 
was found ia the course of the previous in- 
quiries—though utterly forgotten afterwards 
•—that there- was access to the nursery from 
outside the house, through a little spare room 
adjoining it, and the low roof of an outhouse 
to which a man could obtain access merely by 
getting on a wall It is an illustration of the 
extreme stupidity which marl^. Aur .mode of 
dealii^ wi^h such cases, that not only has the 
fact been entirely forgotten, but the contrary 
of it has been persistently assumed in all the 
disoassions the case has received, and it haa 
been taken as a &ct, therefore, that the actual 
murderar must have been an inmate of th& 
house. We know that a 1^ gentleman, who, 
at the time the case occurred, applied his mind 
to it, and wrote an elaborate letter to the late- 
Home Secretary, Sir G. C. Lewis, about it^ 
came to a different conclusion ; and although,, 
of course, there must have been some one in 
the house aware of the murder — for no rational 
theory of motive could be started which would 
not implicate two persons — it is not necessary 
to assume that the other person was any party 
to the murder, or even, in a legal sense, privy 
to it ; for it may have been done by one wita 
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the knowledge but without the assent of the 
other, who may have stood by, under certain 
circumstances, a shocked and startled witness 
of the deed— committed on some sudden im- 
pulse, from the danger of an alarm. The 
assumption, therefore, that the actual mur- 
derer must have lived in the house (almost 
invariably made the basis of any theory of tVie 
guilt of Constance) is unfounded ; and if it be 
assumed by hypothesis that the actual mur- 
derer was not an inmate, then it is of course 
almost certain that Constance was not impli- 
cated at all ; for all theories of her guilt — in- 
cluding her own (which if false in any respect 
is not reliable at all) — make her the sole cul- 
prit It is remarkable that a man actually 
confessed the perpetration of the crime, in the 
very mode now sugj;estcd as possible — viz., 
by having the child lianded out of the window 
to him ; and he gave a very correct description 
• of the promises, showing that he knew them ; 
which we allude to, not only as showing that 
those who knew the premises were aware of 
the possibility of such a mode of committing 
Ihe deed — but also as illustrating, by what 
•■ensued, the importance of siding a confession. 

That confession was sided and treated by 
the magistrates as false, and the man was 
discharged. Assuming that it was false, as 
there was one false confession of the crime 
there might be another — the one, indeed, might 
have suggested the other — and if the one upon 
investigation was found to be false, perhaps 
the other might have been equally found false, 
if equally sided. That case shows that magis- 
trates are not obliged to commit persons on 
their own confession, if upon ^investigation 
they have reason to believe it false ; and we 
were not quite satisfied with the committal of 
Constance Kent without a sufficiently strin- 
gent enquiry into the truth of her confession, 
and especially as to its. consistency with the 
sworn evidence given or taken at inquiries, 
and the undoubted facts in the case. To these 
we desire to direct attention, not in the least 
with the view of showing or suggesting who 
did the deed (for the time for finding out that 
has long since passed away) but with the view 
of testing the truth of the admission made by 
Constance Kent, and illustrating the infirmity 
of our law, in not admitting of a proper inves- 
tigation at the trial of the truth of the plea of 
guilty. We desire, indeed, to direct particular 
attention to this, that all the real evidence in 
the case, especially the appearances of suffo- 
cation, point clearly to a deed rather sudden 
than premeditated and prepared ; and we par- 
ticularly point to this, that the confession of 
Constance Kent, who declares she carried the 
♦ child down so carefully and gently as not to 
wake him, is utterly at variance with these 
clear proofs of violent suflTocation. 

Next, as to the circumstances which imme- 
diately follow^ed the event, the facts are at 
once proved, beyond a doubt The very same 
morning, the surgeon, with the police supcrin- 
tcndent examined the^nightgown of Constance 



Kent, which was on her bed, and observed 
nothing to attract their attention ; the murder 
was early on Saturday morning, and on the 
Monday morning the clothes were put ic » 
basket, in a lumber room, to which all in ta 
house had access, until the laundress caiE& 
which was at mid-day ; turning to the evideD'^ 
of the housemaid, the night-dress Constanc; 
had worn the week before, ending on Satunhj. 
was put into that basket, and a second wa^: '- 
wear, which had been aired for the purpo^ : 
the Saturday; and a third was taken int* 
wear on the following Saturday, so that, as thi 
girl only had three, Bie one worn on the nigh: 
of the murder must have been either the rn? 
put into the basket, or the one just taken int: 
wear. 

It is clear that the surgeon and superinten- 
dent saw both of them, but they obserre.! 
nothing particular in either; and on the same 
day, the Saturday, at four in the aftcrmvvr, 
the wife of a policeman came to examine ;b: 
night-dresses of the young ladies, and aiuonz 
others that of v.*onstance, and found nothinf 
to lead to suspicion, and the one she saw La: 
been worn a week, so that it was the old one. 
which the housemaid swore vras put into th€ 
basket on Monday morning, the basket heir.; 
put into the lumber-room till the laundrtfss 
came for it, during which interval the l>.n«?ktf£ 
was open to everybody in the house. IVhen 
the laundress came to examine the basket, s.he 
found, as she said, that the nightgown wx^ 
missing, and it has never been disco vcred 
what became of it ; but it is obvious that it 
might have been taken by any one in the 
house, so that its disappearance proved nothing 
against any one in particular. 

Then as to the piece of flannel found under 
the body, the policeman's wife, on that very 
day, the day of the murder, cxaniine<l and 
testified that it was a chest protector made 
out of an old flannel garment, and that she 
tried it on all the servants, and found that it 
fitted the nurse exactly, though the nursem.ii<i 
swore that *' it did not belong to the house," 
There was not a single fact which in any way 
pointed to^onstance, and the incidents of the 
missing nightgown rather pointed to some one 
else as having abstracted it to tlirow the guLt 
upon her, because as both her nightgowns, the 
one just taken into wear, and the one out of 
wear, had been seen and examined by several 
persons on the day of the murder, she had no 
reason to abstract it, and any one else might 
have done so. 

When Constance was accused, at the time, 
even with all the aid of a detective, not one 
single fact could be proved against her. The 
fact of the nightgown being missing, as already 
shown, came to nothing, or rathpr, went to 
point to some one else. The fact of a garment 
having been found downstairs,* came to Ic*«b 



• *• In eTidencA, pollep^trgeaat JameB Wattf saJd : ' Th tt 
in consHinHiMw oT i>nn\ti lufnrin«tioa whieh I reoelvvd, I 
pn)ce(*dcHl tn the hnixM of Sir. Kenti ia Jan^ 1850, and nud • 
II seat eh. In the oonrM of ihv sjuu b 1 lunna tu ibc b: e>liol * 
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than nothing, for it was not proved that it be- 
longed to (instance, or that the blood was 
not natural, which, indeed, it woald appear it 
'vras, and this accounts for its never having 
been seen again after having been shown to a 
medical man. The fact, indeed, that it was 
found secreted downstairs, points rather, as 
does another iact,t not proved in evidence, to 
the servants. 

It is surprising that a person should have 
supposed for a moment that Constance should 
have destroyed one bloodjr garment and secre- 
ted another downstairs, m a place where it 
must have been found. The evidence, indeed, 
showed that she had not destroyed a night- 
dress, for the housemaid proved that the one 
which was missing was the one seen and 
shown to several persons on the morning of 
the murder ; and the two others were found ; 
and the girl had but three. The detective, 
whose blundering in the case strongly showed 
the want of persons of some intellect to under- 
take such cases, had got an idea into his head, 
just one of those ideas which ignorant persons 
take up so readily, and cannot bring to the 
test of careful and enlarged examination of all 
the facts. His idea was that the nightdress 
put into the basket was not the one worn 
during the bloody deed, but one put into the 
basket in substitution for it, and withdrawn 
to put in its place — ^leaving the absence of a 
third to be accounted for by a supposed loss 
by the laundress. 

It no doubt would be absurd to suppose 
that Constance, a sharp, sensible girl, should 
have put a nightdress which had been bloody, 
into the basket, or that she should at once 
raise suspicion against herself by withdrawing 
one from the basket, the loss of which the 

in t&H Knllery a ck«ml«« vrepppd np in a thick brown paper 
I took U int9the tfabl<$ in i h« yard to examine it, and while 
no empla^Ml. police bupertntendent Wciey eame, and I showed 
it to hloi. Th<tre wae blood on It. Mr.* Foley took It away, 
and ffaM be would tthow It to a medica gentleman. I have 
not a* en It kIdca. The blood wa« on the lower part of the 
cfaem li*e. There wwa a ({or d bit of hinod abont it The blood 
wan on both tlie fore and hinder part. I do not think that 
there wae any blood on the garment about the ehonldei part. 
The marks of bliMid Hnd smears nearly eoTcred the lower part 
of tbe drwis. They were both before and behind. I fWnnd 
the chemise on the Saturday afternoon abont fbnr o'rlock.' 
IW Mr. Rodway : ' I don't know, of my own knowledge. 
whethHr the chemise was erer shown to a medical man. I 
have n««Ter seen It since.* ** 

t '* There is one feet which has neTor yet oome to light, 
firom tint to last. In thin case. It will be n^memlwed that 
the msnHwrrant and boys swore that when they cloned tbe 
knlvee and forks In thf* pantry on tbe morning of the mur- 
der, Jane SO, all the koirea were there, aiiu not one -waa 
mlwiiig. Shortly after the dlaeovery of the murder, tbe 
local polire, In scmtlnMng tbe loesllry of the pantry, h*p- 
peoHl to take partlcnlar notice of the kitlfo-cteanlnfc machine. 
They appli*«d a tummnrew to the aerewa, and fiiund tr»em 
easily y1<'ld. 'opened the marhlne, examined the innide, and 
a whit«>-handled poultry knifl^, with «>por«sii of blood olea-ly 
yMbU upon the blade, was dlMOvered hidden tliere. This 
drcumMarice, like that of tbe stained piece of linen fonnd in 
tbe boUer flue— whether important or unimportant we do 
not say— WHS kept strictly secret, and It was only by a strat" 
««em that the writer contrfTed to get an arknowUdgment 
that SQch a knlf^, with such stains as described upon the 
blade, had been fbnnd In tbe knIfiMleanIng machine. This 
knife, when last seen, whieb waa about fbnr years a«|0, was In 
the p<ww»8ion of tbe p'tliee. Who knciws. if thto had been 
produced a' the time, what aid It might baTe reudered as a 
Ihik In the ehjin of eTldem^ in tbe eloddatkm of tbe niys> 
tery ?"- Wislem DaUg Prut, 



laundress was certain to discover and declare 
— ^as she did — that v^rv day ; and this al- 
though several witnesses had seen both dresses 
and found nothing to observe upon them. 
Thus she would gratuitou.sly and unnecessa- 
rily have exposed herself to a fatal and in l* 
movable suspicion. If her statement is true* 
the ** detective" was wrong altogether; for 
she says the dress put into the basket was the 
one worn while she did the bloody deed. On 
the probable truth of this it is enough to ob- 
serve that it was too absurd even for the 
detective to suppose ; and no one, surely, can 
believe that, supposing the nightdress had 
such traces that she should have felt it neces- 
sary to withdraw it and inciu* the certainty of 
irremovable suspicion, the persons, male and 
female, who had examined it on the morning 
of the murder, would not have observed those 
traces. For the present, however, it is enough 
to notice that if the confession is true the 
detective's theory was wrong ; and that the 
undoubted facts in the case are not to be 
reconciled with either the one or the other. 
However, there was one fact which had a fatal 
effect upon the girl — the nightdress, beyond a 
doubt^ was missing. And that fact ruined 
her. It was a fact which could not, we think, 
be explained on any credible theory of her 
guilL But, on the other hand, it could not 
be explained on any theory of her innocence, 
except upon this, that some one else, impli- 
cated in the crime, and an inmate of the 
house, had withdrawn the dress from the bas- 
ket, in order to divert suspicion and throw it 
on Constance ; and it is observable that about 
a week after the murder, the nurse, being 
then herself under suspicion and surveillance 
of the police, remarked upon the fact that 
the nightdress was missing as certain to 
lead to a disclosure of the guilty party \ and 
went so far, according to two witnesses, as to 
state that she herself had seen the dress put 
into the basket, which she at once denied ; 
but they, on their oath, asserted that she had 
said 80, and it was one of the facts given in 
evidence against her. 

This shows that it might have occurred to 
any inmate who was conscious of guilt or sus- 
picion, to seek to throw the suspicion off in 
in this way. Such a course has been known 
to be taken by a person suspected, though not 
ffuilty ; and, once taken, of course could never 
be acknowledged ; for, on the other hand, it 
would be deemed, in all likelihood, a fatal 
proof of guilt. So that the mere fact that the 
dress was missing proved nothing against the 

Eerson to whom it belonged, as others in the 
ouse had the opportunity of removing it ; and 
on the other hand, of course that person must 
always remain open to suspicion, unless its 
removal was brought home to any one else. 
The act of abstracting the dress, whoever did 
it, was secret, and no one would be likely to 
confess what it would be probably fatal to 
acknowledge. An attempt was made, on the 
hearing of the case against the nurse, to con- 
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beet with the incident in this way, that two 
witnesses swore, as already stated, that she 
had herseir seen the dress put in the basket, 
and that being taxed with tnis she denied it ; 
but that was all that could be proved about 
it, and the one fact, beyond a doubt, w^idi 
was latd to Constance Kent, remained unex- 
plained ; viz., that it was mimng, 
{lb b€ mnUimd.) 



LAW T. EQCITY. 

{OmUmtifnmpt^TU.) 

A digest of our law is, at the present dar, 
eamestiy longed for, so that we need not dis- 
cuss the degree of its utility. A dieest, in the 
modern sense, implies a consolidation of the 
whole law into a single mass, and, consequent- 
ly, an abolition of the technical distinction be- 
tween law and equity. An amalgamation of 
these systems, however, neither follows neces- 
sarily upon, nor reouires a digest or consolida- 
tion of tne law. All the powers and jurisdic- 
tion of the equity judges could be, bv a single 
clause in a statute, transferred to the coftrts 
of common law, and be there administered 
cither by meani of a distinct ''procedure of 
their own, or by the introduction of totally 
new forms ot procedure, which should en- 
deavour to embrace both systems, without 
the necessity of any previous codification or 
arrangement 

The infusion of equitable principles into our 
con.mon law system, attempted by the Com- 
mon Law Procedure Act, 1854, is very incom- 
plete, and has, besides, worked very unsatis- 
factorily. Be it remarked that the existing 
common law procedure is totally unfitted for 
the purposes of what may be distinguished as 
administrative equity, and that, in the matter 
of remedial or auxiliary equity, which, under 
the Act of 1864 might have been exercised 
in the shape of injunctions and discovery, the 
courts at Westminster have refused to grant 
relief; unless where the right sought to be 
enforced is established in a manner which 
would satisfy a Court of Equity at the Hear- 
ing. There is not, we think, a single case 
decided under the Common Law Procedure 
Acts where a party has succeeded in enforcing 
a right, unless the circumstances proved would 
in equity, have been a sufiBcient foundation 
for a perpetual injunction. The judicial dis- 
cretion of a court of equity has consequently 
been wholly left out of the Common Law 
Procedure Acts. 

Even prior to the passing of these Acta, 
however, courts of law enjoyed a certain de» 
eree of equitable power, not, indeed, for en- 
forcing rights, so much as for preventing the 
commission of wrongs. The common law 
jurisdiction in cases of fraud, for instance, 
appears to us to be entirely oo-extensive and 
co-equal with the like power of the Court of 
Chancery, though fi^m an early slavery to 
tiie trammels of plea^ng, the actual course 



of the courts was more restricted and technicaL 
Some vrriters on equity jurisprudeDce, indeed 
have asserted the contrary, and considered 
that the Jurisdiction as well as the remedy to 
be had in courts of law in cases of fraud is 
leas extensive than in the aaalogoas domia 
of chancery. These writers have indeed ap- 
parently on their side the powerful authoritj' 
ofVice-ChancellorKindersley, who, in St^ttart 
V. The Great Weetem BaiUtay Company, 13 
W. R. 886, expressed himself in fiivour of the 
view that the equitable jurisdiction is the men 
extensive. But this case, thouf^ at first 
sight well adapted to raise that question, did 
not really decide anything on this point. A 
tradesman and his wife were passeneers by aa 
excursion train, wWch, owing to alleged neg- 
ligence by the company's servants, met wiUi 
an accident, whereby the plaintififk received 
serious injury, and were obliged to call in a 
Mr. Woodward, a surgeon, and medical officers 
of the company. The plaintiflT, when asked 
by Mr. Woodward what compensation he 
would require firom the company, demanded 
only £50. Mr. Woodward, who, it appears, 
was in the company's interest, re«x>mmej2d€d 
him to accept £15, and the medical officers of 
the company earnestly urged him to do so, 
adding that he would be well immediately, 
while j£r. Woodward affirmed (contrary to the 
fkct), that the plaintiff's wife's leg was not 
broken. The piaintiif said that he was in no 
hurry to settle with the defendants, but finally 
accepted £15. and gave a receipt for that sum 
as compensation in ftiU for all damages. He 
subsequently, however, brought an action 
against Uie company for £1,700, to which 
they pleaded ** not guilty" and set up the 
receipt The piaintiif then filed a bill alleging 
tmua, and seeking a declaration that the pay- 
ment was not under the circumstances a fuU 
compensation. An injunction was also sought 
to restrain the defendants from setting up 
the receipt The Vice-chancellor overruled a 
eeneral demurrer to the bill for want of equity, 
being of opinion that the fraud alleged by the 
bill was such that a court of a law could not 
take cognizance thereof. 

** It would be vexT difficult," his Honour 
observed, .** to give a definition of what consti- 
tutes legal or equitable fraud, but I am of 
opinion that the Ikcts which are alleged, if 
proved, are not such as to constitute that sort 
otfhiud which a court of law would take cog- 
nizance of." That a definition of fraud in 
general is very hard to be given we admit, but 
there appears to be no greater difficulty in 
defining legal than there is in defining equitable 
firaud. The difficulty, such as it is, is common 
to both law and equity, and results from the 
&ct that moral fraud must be prored to 
establish a case in either court In Corr{foot 
V. Fowhe^ 6 M. A W. 858, for instance, the 
owner of a house, who knew of a defect in it| 
employed an agent for sale, who was ignonot 
of the defect The purchaser sued as for a 
fraudulent identer and concealment^ but the 
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court held that as the moral fraud of the 
owner, and the legal fraud of the agent, did 
not concur in the same person, no case of 
fraud could be proTed ag^st either. The 
ruling in this, although it underwent some 
vicissitudes, is, we believe, still law. 

His Honour indeed seems to think that 
intentional moral fraud on the part of the 
defendants is not necessary to establish a case 
of firaud in equity. '* It is perfectly dear,'* 
he continues, " that a body corporate or the 
directors can ]cnow nothing more about such 
a fhiud as this than anjr stranger, and, there- 
fore, it would be impossible to prore the fraud 
committed by the company. The fraud taken 
cognizance of by a court of equity is made up 
of all the circumstances of the case, the posi- 
tion of the parties, that they have been im- 
posed upon, hare been inopei coniilii^ and, 
being in a state of bodily, were, consequently, 
in a state of mental, weakness.'* All these 
circumstances, however, are undoubtedly such 
as would go to establish a fraud at law. The 
distinction is not one inherent in the jurisdic- 
tion, but in the nature of the proof required. 
Vice-Chancellor Wood laid down, in Benham 
▼. Keane, that to ti^e advantage knowingly 
of the fiiiud of another was to be a partieepi 
eriminis^ at least to the extent of being pre- 
Tented from taking any advantage of that 
fhiud ; and this is the true equitable principle 
which the courts of law, not fit>m defect of 
Jurisdiction to determine it^ but fit>m thdr 
nature of this procedure, refuse to recognise. 
The Vice-chancellor was, under anv circum- 
stances, bound to overrule the demurrer, 
because the right of the plaintiff to choose his 
tribunal, where the jurisdiction is concurrent^ 
has not been interfered with by the late Acts: 
E9an$ v. Bremridge^ 2 K, & 3. 174. We re- 
spectfully dissent, however, from his Honour's 
opinion, that the jurisdiction of a court of law 
would be inadequate to reach cases of fraud 
merely on account of thdr degree of com- 
plexity. The general impression, however, 
certainly is that a court of law can only take 
cognizance of a fruud if it be clear ; just as it 
can grant relief on an " equity" under the 
Common Law Procedure Acts, only if it be 
indisputable. If we are right in this, it follows 
that it is unnecessary, and would be futile^ b^ 
statute to confer upon courts of law an unlimi- 
ted jurisdiction in cases of fraud, because, as 
we contend, they enjov already such power, 
and are only prevented from exercising it by 
the fact that Uiey have no procedure fitted for 
the purpose To propose to alter their pro- 
cedure is to re-establish courts of equity under 
common law judges, nothing more ; and may 
be possibly productive of no greater harm than 
the loss of tne advantage arising fix>m division 
of labour. 

The idea of allowing a pluntiff to originaU 
a suit at law upon grounds now cognizable 
only by a Court of %uity, aimed at by Lord 
Oampbell's Law and ifquity Bill of 1860, arose 
simply fix>m a misconcepti n of the object of 



conferring equitable jurisdiction on common 
law courta. On this point we beg to refer our 
readers to the remarks made upon that bill at 
the tima* A thorough fusion of law and 
equity is, doubtless, the neoessaiy result of 
present tendencies and past legislation, but it 
IS mere confusion to suppose that this implies 
a simple transfer of all liti^tion to the com- 
mon law courts at present in existence. 

The consequences of this simplification of 
the law, if carried out fiurly, as we think it 
ought to be, will in our opinion, be more 
beneficial than otherwise to tne profession. 

Let it be an understood thing that every 
plaintiff who eommenoa his proceedings in the 
right court, be it Queen's Bendi, Chancery, 
Probate^ or what not, will be able, no matter 
what new matter may arise in the course of 
the proceedings, to •have his claim finally ad- 
judicated upon in and by that court, and all 
that can rationally be desired in the way of 
ftision will have been accomplished. A hun- 
dred Tears ago the Courts might have done 
this of Iheir own mere motion, at the expense, 
at mo6t» of a legal fiction or two: now a 
statute is essentiid for the purpose, but if it 
would only be general enough and avoid that 
pernicious meddling and muddling in details 
iM> oharacteristio of modem English legislation, 
a very short Act might set at rest this som^ 
what vexed question. — SolUHor^ Journal, 



THE QUAKER AND THE JUDGE. 
Upon the jury entering the box at the late 
Liverpool assizes one momiog, one of the num- 
ber, who gave his name as Josiah Carson, and 
was a member of the Society of Friends, kept 
on his hat Mr. Baron Bramwell, observing it, 
requested him to uncover. The juryman — 
•« Conscience compels me to keep it on." The 
Judge. — ** Conscience no more compels you to 
keep your hat on than it does your shoes. 
You must have respect for others. I will fine 
you £10 if you don't take off your hat" . The 
juryman — ** It is a reverence for the Almighty 
which compels me to keep it on." T})e Judge. 
— ** Don't be nonsensicaL Your reason is dis- 
creditable to common sense." The juryman 
still refusing to uncover, the Judge said, — " I 
warn you that I will fine you £10 if you do 
Dot take off your hat" The junrman.— **I 
oannot do sa" The Judge.—" Then I fine 
you £10, and leave the box. Any person with 
such nonsense in his head is qot fit to sit upon 
a jury." The juryman having left the court, 
the Judge said—" I shall call upon him again 
to-morrow, and if he still persist in his non- 
sense I shall fine him again/'— j@Bpr«ft. 



The Yelverton marriage case is likely to 
come before Uie public again on the meeting 
of Parliament— an appeal to the House of Lords 
having been duly lodged on behalf of Miss L. 
against the judgment of the Court of Session. 
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UPPER CANADA RETORTS. 



QUEEN'S BENCH. 

(Rtportai by 0. Rouswir, Bm| , QjO. S^ptHtr to tU Cbmft) 

GutTAYUI DUUDAI T. JODN JOBXITOH AMD JOHV 
WlLBOll. 

Il)eetmmt^TUU 6jf potMfjtinfi— B>iwsffi«ii of part on^r— 
I^ffM f^f—Omptienrif uf unUr$$-~A'«» tritU r^fmtd. 

Bamarki upon th9 poMewton neceaFary to obtaJii a titl« u 
agiiln»t the true owner, and the effrct of aach poaMatoa 
when exUfodliig onlj to part ot a l<it. 

It must d«'|)«'Dd upon th« rficum^taiicea of each eaae vhethar 
ttM jury may Dot an a|caln»t the lt«al ticle. proparly infer 
poMeMioD ol the wh' If Ltnd cor^rfd by anch tiUt, though 
ihe oocupatloD l>y npin acta of owu«r'hip,turb aa ck«rlog, 
feuciugaod ebhiTailtig, hat bi^n Itmllcd to n portkm; 
ADd h'Jdy that io thU aaa» thi r* «aa evldnoa Itfally 
tuWdtfiit to warrabtRuch Infrri'tica. 

&iN&/«, that a '•Niiuvier'* will arqulra lltla aa agahiat tba 
rval o«ii«r oT.ly to the part he h«« actnaUy ocsenplad, or at 
ieafct oT«r which he hiw exerci ed coniiuaooa and cpett 
Dotoriotia acta of o«n«rfthlp. and not mere daaultory aeta 
of tnvpaaa. In re«pect ol wlitch the trw- owner eould not 
maintain ejeotiuent agaluat the treapaaaer aa the peraoa in 
pa8s««»k>u. 

A. bflng aued In ^Mtmenf , auflTtNred Judgment by deflinlt 
fur wantorapp(«rNnoe,aQd B waaadmiili^ to defend «• 
landlord, //riii. that A. «aft not a competent wUdoms but 
tbut, aa the Terdict waa wamntHl by the other taatlmooy, 
bla rooepiktt waa no gronnd for inlerfrrenoa. 

Id B, T. T, 1866.] 

Ejeotm^nt for tb« east half of lot natnber ^», 
in the tenth conceflf>ioD of North Monaghaii. The 
writ waa nddrvseed only to the defendant 
Johnston. Wilnon was admitted to defend as 
landlord by a judge's order, and appeared for 
the whole. John.ston eott^red no appearance, 
" whereupon the said Onstavus Dundee ought to 
recover againet bim." 

The trial took place at Peterborough, in May 
last, before Adam Wilson, J. 

It appeared that a patent from the Crown, 
dated the 28th of NoTember, 1888, issued, grant- 
ing the premises in fee to the plainttiF. He also 
proved the execution of a deed, dated the 1st of 
February, 1800, from hiniHelf to one Edwatd 
ObainberUin, of the premises, for an ezpreased 
consideration of £loO. A witness swore that 
about forty years ago, the plaintiff, who repre- 
sente<f himself to be a di&churged soldier, offered 
to sell him his right to 100 acres of land, and 
that the witness accepted the offer, and let the 
plaintiff have a heifer for it, and got a writing 
from the plaintiff, which, in moving house many 
years ago, he lost. He t>aid the meaning of the 
writing v^as to secure the witness a right to tbe 
land which the plaintiff was entitled to get from 
the Government. The plaintiff also gave him 
the location ticket for the 100 acres, being Ko. 
10, in the 10ti\ oonoession of Monaghan, now 
North Monsghan. About two years afterwards 
defendant Wilson bought this right from the 
witness. Tbe location waa subject to settlement 
duties, and Wilson performed them. The Crown 
patent was taken out, and the witness believed 
that Wilson brought it to him to keep until he 
(Wilson) should pay the witness what he bad 
agreed to pay. He made tbe payment, and the 
witness gave up the patent to Wilson. 

• It was proved that Wilson bad a bouse on the 
100 acres adjoining these premises, and clear- 
ed from 20 to 80 acres of the premises, a con- 



siderable portion of the 100 acres being drowned 
land, which apparently could not be enttiTated. 

About the year 1635 the plaintiff asked anotbcr 
of the wituf sses for the defence if be knew tbe 
lot on which Wilson was living, and said that he 
had sold that lot. The evidence shewed that 
Wilson had by himself or his tenants need tbe 
cleared land ever since; the uncleared portioa 
had never been fenced in. Evidence wea given 
that the taxes according to the former Treesurer^s 
books had been paid, and the present Treasurer 
proved that defendant Wilson had paid them in 
1846, or for some years afterwards. 

The defendant also called John Johnston sf a 
witness, who was objected to, as being the de- 
fendant named in the writ of summons. It was 
answered that he had not appeared to defend, 
and that judgment was signed against him. 
The learned judge received his testimony. The 
most material statement he made was, that tbe 
plaintiff, who lived within two miles of these 
premises, told him that he owned these han'drcd 
acres at one time and had sold them. 

Tbe learned judge left to tbe jury whether 
the plaintiff had knowledge of Wilson being in 
possession of this land for a period of twenty 
years or more before action brought, stating 
that the possession of a part of the 100 acres 
might import possession of the whole, depending 
upon circumstances : that Wilson took poeeeasion 
aa a purchaser of the whole, according to the 
evidence, which also shewed that nearly all of 
the 100 acres which remained uncleared was 
swampy and not very fit for profitable cultiva- 
tion, and that the taxes fbr the whole had been 
paid. 

Exception wss taken to that portion of the 
charge relative to possession of part affording 
evidence of possession of tbe whole. The jury 
found for the defendant. 

In Easter Torm C. 8 PatttrBon obtained a 
ntle, calling on the defendant to shew cause why 
there should not be a new trial, on the ground of 
the improper reception of the evidfuce of 
Johnston, and for misdirection, in ruling that 
the evidence of the defendant's possession was 
sufficient without shewing that such possession 
was continuous, and in ruling that ** there was 
sufficient evidence of the possession of the wild 
land which the defendant did not occupy ;" and 
on the law and evidence, the possession on which 
the defendant relied not having been proved. 
He cited Tay. Ev. 4th ed. sec 1662. 

8. Richardt, Q.C., shewed cause during this 
term, and cited J>of dem. Lord Tfpnham v. 7V/«r, 
6 Bing. 561 ; ffuffhetw, Hughtt, 15 M. k W. 701 ; 
La Frombois v . Jaekton^ 8 Cowen, 589 ; Calk v. 
Lffnn*i ffein, 1 Marshall, 846; Jaekton dem, 
Basbrouek v. Vermifyea, 6 Cowen. 678 ; FarUy 
V Lenox, 8 Serg. k Rawle, 892 ; BunUr v. Fair, 
28 U. C. Q. B. 824. 

Deapbb, C J., delivered the judgment of the 
court 

Tbe question of title by poesesMon without 
paper title as against a paper title, often presents 
peculiar features In this country, and is not al- 
ways a matter of easy solution. Land is generally 
divided by the Government surveyors into unl* 
form lots in each township, except where the 
irregular formation of the ground, owing to lake 
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or river frontage or other oaiiies, roDders this 
impossible, and then there are broken lots. The 
grants from the Grown are also jwy freqaently 
for less than the lots as snnreyed, sometimes, as 
in the present ease, for a half lot, sometimes for 
9k <^uarter lot, and sometimes a certain number 
of acres, part of a lot, is granted. As a rule 
these i^rants are of land in the natural state, not 
cleared or improved ; at least such is generally 
the assumed condition when the Grown first 
af^reea to dispose of it to IndiTlduals. Even 
^where the grants were preceded hj mere loca- 
tions, subject to the performance of settlement 
duties, it is notorious that these duties were 
ofteatlmes not made at all or made in a very 
perfanotory manner, and no part of the land 
was in fact either cleared, fenced or settled upon, 
and notwithstanding the previous condition to 
perform such duties the grantee had not, in the 
laognage of the 8rd section of Gon. Stat U. G. 
oh. 88, ** taken actual possession by residing 
upon or oultiTating some portion thereof" 

When therefore a person without any title, or 
without any real or bond fide claim of title, 
(though erroneous) entered upon any such lot, 
c1 earing and fencing only a portion thereof, I do 
not understand upon what principle this wrong 
doer oan be deemed to have taken and to be in 
possession of the whole of such Iot,-.-for example, 
of 200 acres, if the lot was originally surTeyed 
to contain that quantity, or of the half or quar- 
ter lot, if such had been the dtvision by the ori- 
ginal survey ; or that his cultivation and fencing 
of a SDBall part puts him into possession of as 
much (be it the whole or fractional part of a lot) 
as the proprietor of the part trespassed upon 
owns. In cases of what is well understood in 
the country by the term ** Squatters," I have 
always thought, that as against the real owner 
they acquire title by twenty years occupation of 
no more land than they actually have occupied, 
or at least over which they have exercised oou- 
tinuons and open notorious acts of ownership, 
and not mere desultory acts of trespass, in re- 
spect of which the true owner could not maintain 
ejectment against the trespasser as the person in 
possession. 

We agree with the learned Judge who tried 
this cause, that it must depend upon the circnm- 
Btances of each case whether the jury may not, 
as against the person having the legal title, 
properly infer the possession of the whole land 
covered by such title in favour of an actual occu- 
pant, though his occupation by open acts of 
ownership, such as clearing, fencing and culti- 
vating, has been limited to a portion less than 
the whole. And we think evidence such as was 
given in this case must be submitted to the jury 
as legally sufficient to warrant such an inference ; 
and no qaestion upon the evidence, beyond the 
true character and nature of the possession in 
point of extent, has been raised. 

Upon the question of the competency of the 
defendant Johnston we are not able to concnr in 
the ruling at the trial. He is tenant in posses- 
sion of the premises under Wilson, who as land- 
lord is admitted to defend. As such tenant he 
comes within section 5, of the Evidence Act, 
(Con. Sut. U. G. ch. 82,) which provides that 
the previous enactment, that interest shall not 
disqaalify, shall not render competent or autho- 



rise or permit ** any claimant or tenant of pre- 
mises sought to be recovered in ejectment" to be 
called as a witness. His not appearing to defend 
does not make him the less a tenant of the pre- 
mises, having a direct interest to prevent a change 
of possession, and not rendered competent by 
the act to support that interest by his testimony ; 
but we are of opinion that without his testimony 
the verdict ought to have been as it was, aud we 
are glad to find in the case of Do« v. Ti/ler, 6 
Biog, 661, which is recognised* in Hugket v. 
Hughu, 16 M. & W. 701, an authority for up- 
holding the verdict. 

We are of opinion this rule should be dis- 
charged. 

Rule discharged. 



Batbs ▼. Tev Grbat WasTBKN Railwa^t Go. 
Oommon earritn^SlptckU eomdiUmt,. 

Action agalMt defendant! u oommon carrton for delay In 
earrylag goods.— i%a, wttlDg up special conditions, on 
which the goods were reeelved, ezempling defendants flrom 
llabilitj, HMy good on demurerr. 

BeuarJu as to the neoosalty and Justice ot logislatiTO r»> 
dress In sach caset. 

[Q. B., T. T., 1885] 

The declaration stated that the defendants, 
being oommon carriers by their railway, re- 
ceived from the plaintiiT certain cattle to be car- 
ried from IngersoU to Toronto ; - and the breach 
of duty alleged was that they negligently and 
improperly detained the cattle at IngersoU, and 
kept them in an open and exposed place, owing 
to which two of them died on the journey, and 
that by the unreasonable delay in the carriage 
and delivery of the others the plaintiff lost a 
market, Ac. 

Plta^ that the said oxen and cows in the dec- 
laration mentioned were delivered by the plain- 
tiff to and acceiited and received by the defen- 
dants to be carried and conveyed under a special 
contract, and subject to the following condi- 
tions : — 

That the plaintiff undertook all risk of loss, 
iigory, damage an*l other contingencies in load- 
ing, unloading, conveyance and otherwise, 
whether arising fVom the negligence, default or 
misconduct, criminal or otherwise, on the part 
of defendants or their servants ; and that they, 
the defendants, did not undertake to forward the 
animals by any particular train, or at any speci- 
fied hour, neither were the defendants respon- 
sible for the delivery of the animals within any 
certain time, or for any particular market. 

And the defendants further say, that the loss 
and injury sustained by the plaintiff in respect 
of the said oxen and cows in the declaration 
motioned, as well by the keeping and retaining 
of the same at the said IngersoU station as by 
the delay in the conveying and delivery thereof, 
were a loss and injury within the true intent and 
meaning of the said conditions, and was and is 
part of the loss or damage so agreed to be borne 
by the plaintiff as aforesaid, and not ; ny other 
loss or damage. 

The plaintiff took issue on so much of the 
plea as relates to the said two cattle alleged in the 
declaration to have died in consequence of the 
negligence of the defendants. And as to the 
residue, he demurred, on the ground that the 
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plea does not ftnawor the broMh of dnU Alleged 
•^namely, QDreasonable delay In eanTing ; and 
notirithBtandlng anything in laid eontraol the 
defendants woald be boand to eany within a 
reasonable time. 

S. Biehardt, Q.B., for the demnrrer. 

M. C, Camfutn, Q.C.. oontra, oited ITAt** t. 
Tht Qrtai WetUm R. W. (?o., 2 C. B. N. 8. 7; 
Latham t. ButUy, 2 B. ft G. 20; MamOUm ▼. 
( 'rand Trunk R. W, Co,, 28 V, C. 4 B. 600. 

DnAPBB, C. J. deliTored the jadgment of the 
court 

In the existing stote of onr Isw we are of 
opinion that the plea demnrred to is good. The 
deelaration is framed npon the eommon law lia- 
bility of the defendants ai common oarriers, and 
the plea sets np that they did not reeeiTO the 
cattle nnder snoh liability, bnt nnder a special 
contract which ia set ont It is too late to argne 
that the parties eonld not lawfully enter into 
snoh a contract HaYiag entered into it their 
rights and liabilities are to be ascertained by its 
terms, and not by the common law. We haTO 
no snoh enactment as the 17 ft 18 Vic ch. 81, 
seo. 8, which submits the qaestion whether the 
conditions imposed by the Railway Company are 
reasonable or otherwise to the decision of the 
court or jndge before whom any question rela- 
tive thereto shall be tried. 

This case as well as that of ffamUKm ▼. The 
Orand Trunk Raiiway Company 28 U. C Q. B. 
600 illuBtrates the necessity and justice of 
legislative redress. The recent case of AUday 
T. The Great Weitem Railway Compamy 11 Jur. 
N. 8. 12 shews the Talne of the English act. 
The court in that case held that a condition 
limiting the defendants' responsiblity, reiy 
analogous to the present ease, was unreasonable, 
and gave judgment for the plalntiir on the face 
of it 

But in the absence of any such authority we 
must decide in the defendants' fsTOur on this 
demurrer. 

Judgment for defendants on demurrer. 



MlOBAXL D*AboT T. 8TXPBIN WritI AJTP 

Jamis WiLsoir. 
mfidmfmt-^udffmad by d^miK -CbtCt. 
An ^ectmenl saiBmoat hartng bMn mmiL on A. and B.* 
A «f'y defended, Md a .Uowad jadgBMiit to go bj ito- 
fettlt. Tha niaintur obtained % vwdlot and teiMd a W 
fae. ADd A/a. Ibr eoata against both, wbwvnpon a moT«d 
to tet It aatlde aa against hlmssli; or to hsTa his nams 
straelc ont of the |noee«llngs; bnt 
flrfd, that Uie plaintiff was right, for, as to the *afc./oc- If 
B claimed no interest In the land, and was not in pmm. 
•loo. be »hoold haTtt applied, on receiving the sninaiong. to 
have his nune ttrndc ont; and as to lhe>L/a. Ibr ooita, 
he was llsble, for altboogh if sole defendant hs wonldaot 
have been, yet when the.« are two persons In noesiwlon 
and one appears, the Jndgment is suspended tfll the trial 
of the Issue, if the latUr sneeeeds It rannM totiMtenZt 
of the other, and If be fefls both are iSSTte^^e 
costs, (as In an action for damages) ot which there can ba 
onlj one taxation. 

[aa,T.T.,18«6.] 
The plaintiir, on the eleventh day of July, 
1864, issued an ejectment summons against both 
the defendants, to recoTor possession of part of 
lot number twenty in the fifth conceesion of the 
township of North Burgess, specially described. 
On the 22Dd of August 1864, James White ap- 
peared by attorney, and defended for the whole 



premlsea, aad no f^ppearaiioe waa esita 
defence made by tha defbBdant 8t«ph«Bi W^te, 
and an antrr waa made on the rem, that the 
plaintiir ought to recow against hina the poaws- 
sion of the aald land, bnt proceedinn ai^aiast 
him were stayed until the determiiiauoii of ths 
issue between the plaintlif and Jai&e« Whits. 
That issue waa tried on the ISth of Oetobo, 
1864, when the Jury rendered a werdiet fbr the 
plaintifl^ on which judgment waa entered on the 
26th of April, 1866, that the plaintiff reooTcr 
poBsesaioa of the land in the writ of nanmuns 
mentioned, and $166 84 for eesta of suit. 

On the same 26th of April, 1865, the plaint^ 
Issued a writ, reciting that he had laUly recor- 
ered posseasion of the premises mentioned in the 
writ of summons in an action of ^eetment, at his 
•nit, against Stephen White and Jamea White, 
commanding the sheriif to oanse the plaintiff to 
have poasession of the said land and prenuMiv 
with the appurtenances, and further command- 
Ing the sheriff of the goods and chattele of the 
said Stephen and James White that he should 
cause to be made $166 84, whl^ the plainuff 
lately recoTcred againat them for his ooets of sniL 
And Stephen White obtained a rale eaUin^ on 
the plidntiff to ahew cause whw the irrit of km- 
beri faeiai eosmiMnsm and fitri fmdmt againat 
goods should not be set aside as against him, n 
the ground that the Judgment entered only 
awarded poaseesion as against him, and that he 
had not appeared and defended ; or whj the;5. 
/a. against goods should not be set aside aa 
against Stephen Whits ; or why the Jndfnnent 
should not be set aside as agunst Stephen White, 
for directing generally that the pluntiff ahoold 
recoTcr possession and coats, not saying of whom 
the costo should be leried, whereas it should haTS 
directed that they should be reooTcred of the 
defendant James White, the defendant Stephen 
not baring appeared and so not being liable for 
for costs ; and that no proper interlocutory jndg- 
ment was signed against Stephen ; or why the 
judgment should not be amended, so as to direct 
definitely against whom execution for oosts 
should be directed ; or why Stephen White should 
not be relieved from being a defendant, and have 
his name struck out of the proceedings, on the 
ground that at the commencement of this suit he 
had no interest In the premises, and was not in 
possession, and did not appear and defend ; or 
why all proceedings to reooTcr costs under the 
jndgment and writ should not be stayed, on snoh 
terms as to oosts as the court might direct 

In the aflldarit ffied in this case. It was aUted 
that a seiinre of goods of Stephen White had 
been made under this execution, and that no ao- 
tion for mesne profits had been brought against 
him. It was also sworn on his behalf that on 
the 28rd of April, 1864, he executed a quit-claim 
deed to his son, the other defendant, of the 
premises mentioned In the writ of summons, the 
oonsideration being a debt of £25 due by the 
father to the son for working on liis farm, and 
Ato shillings. 

Stephen White swore, among other things, 
that he had nerer used or occupied any part of 
the land sued for, except about fifteen acres, 
which (with other land) he conToyed, on the 
28rd of April, to his son James, which cooTey- 
anoe was made in pursuance of an agreement 
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madd between them, that James shonld come and 
work with Stephen for a year, whioh he did, and 
therdapon Stephen oonr^yed to him ; that the 
land was poor, and not worth more than a rea- 
Bonable eompensation for Jamee's eerriee. He 
denied that he was eonoemed in or pritj to the 
defence. And after the sale to James he swore 
he did not oecnpy or nse the land in any way, 
other than for the pasturage of some young cat- 
tle for, whioh he paid James : that he noTor was 
notified by the plidntifr of his title to the land : 
that he attended the trial of this eanse merely 
fkx>in enriosity, and not from any interest he had 
himself in the matter, and as he had not for 
years been able to work, he lost nothing by his 
attendanoe at court 

On the other hand, the plaintiff swore, that 
after he had purchased these premises he found 
Stephen White in possession, and applied to him 
to him to glTC them up, but he did not do so, 
bnt he connnued to possess the same till he was 
pnt oat by the sheru^ but that he pressed the 

Jlaintiff to sell him this land : that the defendant 
ames was llTing with his father, and had no 
separate dwelling, and was not more than 
tweny-two or twenty-three years of age : that, 
notwtithstanding the transfer, Stephen White 
during the summer of 1864 and the spring of 
1866, used the land, and pastured his cattle 
thereon, as heftyrmerly used to do, and removed 
his cattle therefrom two or three days before 
the plaintiff was put into pcssssrtcn. And the 
statement that Stephen was for scTeral years in 
possession of these premises until ejected was 
confirmed by another deponent, who also swore 
that he was satisfied James White had no pro- 
perty. 

Robert A. Hofriton shewed cause, citing RooU 
T. FamUeott, 2 U.G.P.B, 289 ; Harper t. Lowndei^ 
16 U. C. Q. B. 480; fftukmi v. Cannon et al, 2 
U.C.P.R. 884 ; WUkintoH t. JCirby, 16 C.B. 480 ; 
Anstty y. Edwardi, 16 0. B. 212 ; HutchiMon t. 
Greenwood, 4 B. & B. 824 ; BUeeker i, Campbell, 
4 U. C. L. J. 186; Gonsol. Stat U. C. ch. 27, 
sees. 16, 26. 

KingtmiU, contra, dted Cole on Ejectment, 
181 ; WhUe t. C'oeAim, 2 U.C.P.B. 249 ; Mobbe t. 

Vanderbrande, 9 L. T. Bep. N. S. 761 ; Doe dem, 

Wright T. Smith, 8 Bowl. 617. 

Drapib, C. J., dellTcred the Judgment of the 
court. 

We think upon Stephen White's own shew- 
ing, that he pastured his cattle on this land, on 
which it does not appear there was any dwelling 
honse or building, the plaintiff had reasonable 
groand for making him a defendant, as well 
as the son James. If Stephen had immediately 
on .being serredwith the ejectment summons 
made oath that he was not In possession, and 
claimed no interest in the land at the time 
of the service, or perhaps at the date 
of tlie summons, and this statement was not 
rebutted, he might have had the service on him- 
self set aside and his name struck out of the 
writ upon proper terms. But letting judgment 
go by default, which is the effect of not appear- 
ing, must be eonsidered as an admission that he 
was in possession, for such judgment is a 
sufiioient foundation for a writ to put the plain- 
tiff into possession. He now, among other 



things^ applies for the relief, but I think for 
this purpose he comes altogether too late. The 
question is then reduced to his liability to costs. 

Although if Stephen had been sole defendant 
the plainUff could haTC had no judgment or exe- 
cution against him for costs, yet we apprehend 
that when there are two persons in possession 
and both are sued, if the plaintiff fails In proving 
his ease against one who defends, he cannot get 
possession against the other who does not appear 
to the writ. The judgment of the court is sus- 
pended lutil the issue be tried; and if the 
defendant who appears is suooessftil, it in effeot 
enures to the benefit of the other. There oan 
only be one taxation of costs where the plaintiff 
succeeds against all the partiee he sues. In an 
action for damages, if one defendant suffers 
judgment by defliult and the otiier pleads to 
issue, and the juiy find for the plaintiff, there is 
one entry of Judgment for the same costs and 
damages sg^nst both, though the plaintiff's 
costs must be materially increased by having to 
go down to trial, which only was made necessary 
by the act of one defendant 

No authorify has been cited which would af- 
ford even a pretext for holding that there could 
be a severance of the taxation of costs in a case 
like the present, end the analogy of other actions 
is against such a practice. 

The Ijjectment Act does not provide for award- 
ing costs when there Is only a judgment by de- 
feult, but where there is a tri^Ut expressly 
authoriies costs to be recovered ; and, as it must 
be assumed the defendants are Jointly in possea- 
sion, the recovery by verdict sgainst one will, 
we apprehend, draw with it all &e consequenoes 
as regards the other. 

We think, therefore, this rule should be dis- 
charged. 

. Rule discharged. 



COMMON PL£AS. 
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Thi Ohtabio Bakk t. EimsT xt al. 

Hiferw ^ miBa hma to untMeut t d JL/a. — JVryytoHl^ 
— Qw newC OwiCMrrwil wrOt agaiitd tondt and goodt^ 
AbamkmmaU ^ wm ogatmt ifoodt—raUda^ qf miU 



Plalnttlb iMQfed Jt-fu. floodf, tmd ob tb« miim daj plamd 
th«B Id tht hftMb of ttM 8h«rifli of aiOwvnt ooaoUok 
Wllhla thiM wedn tlM wrtts im% at tht nqoMt of tht 
tfWatUV atlonMy, Mid wUh the onumt <f H., one of th« 
(Mnkluita, ratomod mOla bona, Um othor dofoniUiit m t( 
wu beltoTod bftving no foods, Mid tho goods of H. bolng 
elaliiMd bj Mothor in prmty with bim. On tho ratarn of 
thMS write, JL fa. lands and eUatJU/k, goods wsro on ths 
iuno di^ tooM and plaeed In tha Snarifii^ hands. Sabao- 
^nently the aUaafi,fae, ptode wws withdrawn, tha>l. 



_fat. lands being left in the £__ __ 

JSMd, that although the ssme rale applies in the ease of two 
delbndints, as in the ease of one, that the goods (of both) 
mnst beezhansted before the lands are neorted to, and 
eaeh has, therafors, as gnat an interest in the dne ezeeu- 
tk^of a writ afsinaft tha goods of his eo di^fendant, as 
against his own, before the lands are tooebed; yet, in 
thb esas^ H. oonld not, by reaeon of his eonMOt thereto, 
eon^n of the ralnrn of nuOa ftena as to himself; nor 
epnld he eoasplaln of the ssme retom as to his oodefm- 
dant, beoanse the latter had no goods whioh could apply 
to the writa; while the latter oonld not oltfeet to the fetnra 
as to H., beoaasa, it was aikced, the goods of H. were 
steioMd Vt another under a title fkom hua. and it was not 
reasonable that the plaintiJik should oontest this olaim, 
partienlarly as the property appeared to be small, when 
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tlMrt WM a probability or tmOMm thtir cialaa bj • ■!• 
of ttao tao4b aflor tboozplratliNi of tbo anal Uam, 

Bdd, alMs nwtalnlnc Otwald ▼. Byknl, 22 T). a Q. B. 800, 
that th« iMQtog or tba JL/om. laodo and «tta« jl./«f . gooda 
eonenrr^nUy wai ol^H>oUoiiabl« ; bat that the Uttw, not 
havtog boMi actad on, eoold ba abandimad, and Vt»JL/m. 
laada raCalnad. 

A retan of miOa tena, whara thara ara goods, la onlj an 
Inregolarity to ba azeaptad to by tha dafeodaat, If tha 
pUintlff la aborinc tha proBooa af tha coori by pwnaodlng 
against tha laoda oafcia haTlng ashaastad tha gooda. 

Qwtr^ « bather tha hair, darliaai or othar dalmant ondar • 
daotaaed dabCor, or any parwm to ba pi^adlead iheiaby, 
may not Joatly eoiiiplalB,lfawrongfworooUaaiTarstarB 
of nuUa bma ba mada, while thara la a aoflldaney of gooda, 
and the debtor's Undo ba aeliad to satwy the debt. 

Obaerrations on tha Ineonvenlanoa of tha pncadoia bora, 
by two write of aiaentloD, In order to raaeh kodn, and 
probable Intention of 6 Geo. IL di. T, with ralbrenea 
thereto. [a P., T. T., » Tie.] 

Id EMter Tmn laat, & B, Ftuman^ Q C, on 
b«balf of the Biok of British North Amorioa 
ftod the defendant Jamet Hamilton, the appUe»- 
tion being made in three suits between the same 
parties, obtained a rule in the Practiee Court, 
calling on the plaintiff to shew eause in this 
court, why the respeotiTe writs of /m /aeuM 
against goods, and the respeetiYe writs of fieri 
faeias against lands in the hands of the Sberiffe of 
the counties of Wentworth, Grey and Welland.and 
of the United Counties of Huron and Bmee, in 
the above suits respectiTely, should not be sst 
aside on the grounds, as to the wriU against 
lands, that no writs of fim faeias against goods 
had been taken out in the respeetiTe suiis and 
deliTered to the said Sheriib, or to the Sheriffs 
of an J other counties, to be executed ; or had 
been in any such Sheriff's hands to be executed 
and then returned according to law, before the 
writs against the lands of the defendants had 
been issued ; and, also, as to all of the siUd 
writs, that the wr^ts against the goods and lands 
of the defendants in the said suits respectiTcly 
had been issued at the same time, and placed in 
the respective Sheriffs' hands to be executed, 
and where then being executed concurrently; 
and, also, on the ground that the return of nulla 
bona to the writs against goods in the abofe 
suits had been eollnsi?ely, illegally, and fraud- 
ulently obtained for the purpose of enabling the 
said plaintiffs to obuin a fraudulent preference 
and priority over the other creditors; or why 
some of the said writs should not be set aside on 
the frrounds aforesaid, and on grounds disclosed 
in affidarits filed. 

The rule was obtained on a memorandum, 
which stated the following facts : 

The plaintiffs have five Judgments against 
these defendants, one of the Judgments being 
sgaioBt one Samuel Overfield Jointly with the 
defendants. Three of the cases were in this 
court and two in the Queen's Bench. In the 
memorandum filed, the suits were numbered; Nos. 
1 and 2 being the same as Nos. 1 and 2 at the 
head of this application, Nos. S and 4 being 
Queen's Bench cases, and No. 6 being the same 
as No. 8 in this application. 

Tbe Uble below will explain the different kinds 
of writs that were issued, their delivery to or 
return by the Sheriffs, and the different dates 
that are material. All of these writs were dir- 
ected to the Sheriff of Wentworth. 
1. C. ?.—;?. fa. goods— dated and received by 
Sheriff 5th April, 1865— returned nuUa bona 
22nd April, 1865. 



eived 



by 
by 



by 
by 

bj 

bj 



1. C. p.— ^. /a. landa-Hlated 22iid Mid 

by Sheriff the 24th of ApriU 1S66. 
al* fi^ fa. goods— dated 22nd and r^oelTed by 
Sheriff the 26th of April, 1866w 

2. C. ?.—•>{. fa. goods— dated and reo^Tvd by 

Sheriff 6th April, 1866— retamed mulU 

bona 28nd April, 1866. 
/{. /a. lands— datMl 22Bd and reoeiTwi by 

Sheriff 24ih April* 1666. 
• al. fL fa. goods— dated 22Bd and reoeirad 

Sheriff 26th April* 1866. 
6. Q. B.— ;{. fa. goods— dated and r«oeiTcd 

Sheriff 10th April, 1866— returiMd 

bana 22ad April, 1866. 
fL fa. lands — dated 22nd and reottved by 

Sheriff 24th April, 1866. 
•I. fi. fa. goods— dated 22nd and reeeived by 

Sheriff 26th April, 1866. 
4. Q. B.— >!. fa. goods— dated and reoeiTad by 

Sheriff 16th April, 1866 —retuzMd nMa 

bwM 22nd April, 1866. 
fi. fa. lands — dated 22nd and reouTed by 
. .Sheriff 24th April, 1866. 
qJL fi- fa goods— dated 22nd aad xeeeived by 

Sheriff 26th April, 1866. 
6. C. P.— Ji. fa goods— dated and reeeived 

Sheriff 26th AfMril, 1866 — retoned 

Sheriff unite 6ofia 22nd April, 1S66. 
fi. fa. lands— dated 22nd and reoeived 

Sheriff 24th April, 1866. 
oL fi. fa. gooda— dated 2ind and reoaiTed 

Sheriff 26th April, 1866. 

The same attomles were the attomies for the 
plaintiffs in each case. 

The returns of nuUa bona were made at the 
request of the plaintiffs' attomies, and by the 
consent of James Hamilton, but not with the 
consent of the other defendant or defendants. 
When such returns were made James Hamilton 
had g^ods liable to seisore in execution in the 
county of Wentworth, and there was no execu- 
tion against him excepting in these suits. At 
this time Kerby had goods In Wentworth under 
execution or prior writs, which goods were sold 
on the 18th of May, 1866, and Just satisfied such 
prior writs. 

In the third suit in the memorandum, whieh 
is in the Queen's Bench, there was, when the 
above returns were made, a concurrent fi. fa. 
against goods in the hands of the Sheriff of 
Brant, upon which, on the 10th of May last, he 
returned, **made $104 90 of the goods of one 
M airhead, " one of the defendants of that case. 

Upon each of the writs of execution against 
goods, in the cases in this court, there was en- 
dorsed a prffcipe, dated the 22nd April, 1865, for 
the writs against lands and goods in each case 
as before mentioned, and for a writ in each case 
against lands to the Sheriff of Welland, and 
another to the Sheriff of Huron and Bruce. On 
the 24th of April, 1866, a writ against lands 
was, also, issued in each case to tbe Sheriff of 
Grey ; and all such wriU were iuued, and, as it 
is believed, were delivered to the respective 
Sheriffs, to be executed. 

The Sheriff of Wentworth seised, as the 
property of the defendant Hamilton, certain 
shares in the stock of the Great Western Rail- 
way Company, and in the stock of the Canada 
Life Assurance Company. 
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By an indenture, dated the 7th of Mmj, 186{s 
James Hamilton oonTeyed to Thomas Paton» 
General Manager of the Bank of British North 
America, lands of (he said defendant in Went- 
worth, Welland, 6rey» Bmoe and Wellington, 
and also a part of his personal estate by way of 
mortgage, to seonre payment to the said Bank 
and to the Ontario Bank, the present plaintiffs, 
ratably and proportionably, aooording to the 
debts which he owed to them, the Bank of British 
Korth America abont $11,100, and the plaintiffii 
about $11,200. 

An affidavit was filed by the plaintUfs' attorney, 

on the part of the plaintiffs, whioh sUted that 

shortly after the original writs against goods 

had been given to the Sheriff, he disooTcred there 

was no prospect of the. Sheriff making the amount 

of the executions out of the goods and chattels 

of the defendants, in consequence of there being 

then, as he believed, other ezecatlons in the 

Sheriff 's hands more than sufficient to cover all 

the goods of Keri)y, and the said Hamilton's 

personal property, which might have sold for 

about two or three hundred dollars, being in 

great part claimed as belonging to his daughter, 

Mrs. Raoey ; that therefore the Sheriff was 

requested to return the writs nulla bona* which 

he did after the consent of Hamilton was given ; 

that he believed the defendants were not pes* 

sessed of any goods except in Wentworth ; that 

on the 19th of May last he received from Messrs. 

Freeman & Cn^gie the latter which was annexed 

to the affidavit, and on the morning of the 22od 

of May he attended at their office, and told Mr. 

Craigie he was then on his way to the Sheriff's 

office to withdraw the alias writs against goods, 

in the suits in this court, and on the same day 

he notified Mr. Craigie of his having done so. 

During the present term Mou shewed cause. 

The law does not compel a plaintiff to wait 

until the expiry of his writ against goods, 

when there is a certainty that there will be no 

goods to answer it, or that there will be goods 

only to a small value to be applied to it : if this 

were so, the result would be that subsequent 

creditors would, by getting a return of no goods, 

gain the priority, as to the lands, over the 

earliest creditors : Doe Spafford v. Brown, 8 0. 

S. 92. 

The plaintiffs had the right, after issuing the 
concurrent writs against goods and lands, to 
elect which of them they would continue : they 
could not both be void. 

Fretman, Q. G., contra. — The plaintiffs had 
no right to place the writs against goods in the 
Sheriff's hands with the mere object of getting 
a colourable return of no goods made to them, 
upon whioh to found the writs against lands : the 
statute intended that the return of no goods 
should be a bond fide one. It may be no injus- 
tice to a defendant to have it untruly made, for 
he may have consented to it ; but even when he 
does consent, the other creditors of the defendant 
have the right to complain of the proceeding, 
for it operates to their delay and prejudice ; and, 
if there be two defendants, the consent of one 
cannot authorise this course to be taken against 
the defendant who has not consented . Oswald v. 
Bykeri, 22 U. C. Q. B. 806. 

Then the aUas writs against goods and the 
writs against lands cannot be running at the same 



time ; and if the pluntiffs withdraw the alias 
writs in time to anticipate this application, that 
will not avail them, because by so doing they 
cannot give effect to the writs against lands, 
which]were concurrent ; for they were improperly 
issued, and the subsequent withdrawal of the 
other write will not cure the defect : they were 
both unwarranted when they were Issued, and 
they are each of them unwarranted still. He 
referred to Curry t. TVmer, 8 U. C. L. J. 296. 

A Wilson, J., delivered the judgment of the 
court.— 

The questions are : 

1st. Whether it was allowable to the Sheriff to 
return the three original write of fieri facias 
against goods ntMa bona in so short a time after 
he got them, at the request of the plaintiffs^ 
attomies, and with the consent of one of the 
defendants, if the value of the goods of sooh 
defendant were very small in proportion to the 
amount of the debt, and if the property in these 
goods were believed to be d^med by another in 
privity with the defendant, and if it were 
believed the other defendant had no goods whioh 
could be applicable to such writs. 

2nd. Whether, if such returns be good as 
against the defendants, the Bank of British 
North America, as the grantees of the defendant 
Hamilton's real estote, can impeach the writs 
against lands which were issued out upon the 
returns of nuUa bona before mentioned. 

8rd. Whether it wss objectionable to sue out 
the concurrent write of fieri fadas against lands 
and aUas fisri facias against goods above men- 
tioned ; and if so, whether the pliuntiffs could 
elect to abandon the edias write against goods, 
and retain in AiU force the writs agidnst lands. 

The stetoment of the first question is, I think, 
an answer to it The defendant, who gave con- 
sent to the return of no goods, cannot complain ; 
nor has either defendant any cause of complMut 
of the return that was made as to the other. 
' Hsnallton cannot complain, because Kerby had 
no goods in fact whioh could apply to these writs ; 
and Kerby could not complain, because, it is 
alleged, the goods which are said to be Hamilton's 
are steted to be claimed by another under a titie 
derived ftrom Hamilton; and it is not at all 
reasonable that the plaintiffii should contest this 
claim, especially if the property be small, as it 
is represented to be, when there is a probability 
of getting payment flrom the lands of Hamilton 
without this diffioulty, simply by delaying till 
the expiry of the period when by law the lands 
can be sold : Dieas v. Warns, 10 Bing. 341 ; 
Kniffhi ▼. Coleby, 5 M. & W. 274. 

From the passing of the Stetuto of Westminster 
the 2nd, by which lands first became liable to 
an execution against the judgment debtor, it has 
always been held, that under the elegit the Sheriff 
must first teke the goods of the defendant before 
he can deliver the lands; and if the goods be 
sufficient to satisfy the debt, the lands shall not 
be extended : 2 Inst. 896: Ths King v. Hopper^ 
8 Pr. 40. And the like rule applies, that the 
goods of both defendante shall be exhausted, 
when there ^n two defendants, before the lands 
of either are touched. 

One defendant has, therefore, an interest in 
the due execution of the writ against the goods. 



824— Vol. I., N. S.] 

0. P.] 



LAW JOURNAL. 



[December, 1895. 



Omtaeio Bakk t. Kbbbt.— Frasib t. Sscott. 



[P. a 



of hii co-defendant, m welt u of himself be- 
fore bis lands shall be seised : be has snob m 
interest, at any rate, if the like rule applies la 
this coontry, in enforoing a proeess against 
goods and lands, which appliee in Sngland ; and 
there seems to be no reason why It should not 
be so, when onr statute has made the ynrj pro- 
Ttston, in precise words, which had foroe In 
England only bj the oonstmotiTe and presumed 
intent of the statute. 

Bat a writ sgidbst la&ds^ isMMd before the 
retnm day against goods, is said only to be an 
irregnlarity. and not a Toid proceeding, so as to 
defeat the title of a purchaser of the land, who 
brought at SheriiF's sale: Do€ d, Spafford t. 
Brown ; and it cannot he that a return of " no 
goods" by the Sheriff, where there are goods, can 
be more than an irregularly to be complained ef 
by the defendant or defendants, if the credlt(Mr 
be wrongfully abusing the process of the eourt^ 
by going directly or by collusloii agahist the 
lands, in place of first exhausting the goods : 0. 
Bridgman, 474. 

As to the second question, I think we are net 
now required to answer it ; because. In the first 
place, the returns of no goods were not unreason- 
ably, oppresslTOly, or dishoneetly made ; and, te 
the second place, they were made for three 
weeks at least before the Bank of British North 
America acquired their title to the lands aflMed, 
at which time the lands were bound by the writs 
against them. 

I am not certain that the heir at law, devisee 
or other person deriTiog title to lands fnm or 
through a deceased debtor, or any other penon 
who might be so prejudiced, might not have the 
right to oomplidn in some form or other. If a 
wrongftil or collusire return of no goods were 
made, while there was sufildeney of goods, and 
his lands were taken under nroeess to satisfy a 
debt, which the goods could and should ha^s 
satisfied ; just as the debtor, if llTing, could, on 
process against himself, oomptadn in the like 
ease. 

As to the third question, I think It was djee- 
tionable, according to the authorities, to taks 
out these concurrent writs : Oiwald t. Bgkert 

It would, perhaps, hsTS been a more coB- 
Tenient method of proceeding on executions, to 
haTC had the one writ against goods and chattels 
and lands and tentment^ with a direction to the 
sheriff to lety upon the goods and chattels, as In 
sZe/ite, in the first place ; and If titere were no 
goods, or upon these being exhausted, to levy 
upon the lands, but not to sell them fbr twelve 
months after the selsure. This was what probably 
Intended by the Imperial Parliament, In passing 
Uie 5 Geo. n ch. 7, when it declared, tiiat reiU 
estates in the coloides should be assets for tiie 
satisfaction of debts by the like remedies as per* 
sonal estates for the satlsfhction of debts ; It was, 
flrstiy, to subject lands to liability for debts, as 
personalty was ; and then to simplify the reme^, 
by making one species of execution answer fbr 
Ml purposes. Instead of adapting so many difftr- 
ent species of writs, as JUrifaeuu^ levari fackUt 
and elegit^ which had to be pursued in England. 
For, at the present time. If there be five shillings' 
woith of goods, a creditor for a thousand pounds 
must go on and make that sum, before he can 
proceed against the lands; while the later execu- 



tion creditors, by having their writs returned at 
once nnlla bona, take preeedenoe of him upon 
the lands; and evenr ersditormust go tbrongh 
^•reutlM^aadaddtotheeipsDseofsuiiig oat 
a writ against geod% aHkeugh It Is notorious 
that there are no goods to be levied upon. 

I think tiiat Iheplwttft, not havint aeted npon 
theirwrits against goods, eenld abandon thwsB, 
and eleet to go en upon the writs against lands : 
Andnm»w. jfewndbrsea, 1 H. ft N. 786. 

We tiilnk tiM inle should be dhMharged witli 



Bale ^sshargsd with 



PRACTICE COUBT. 

(<BVorM tr B. A. HAiaaop, Xia* AMrM«r«l4a«L) 

Li TU MAtnm cv mn ABnimation nnTwnm 
Fnum AMP EsooxT. 

^^r99tttttHt J^U^ SHMM iHlltl* WlMMn A liMaK"Atl( CHMflEC 

r ^ ttm rn A M m4 *ipeH 9d tUt. 
Ajnmtmttaa Ibr mIBbs «bldE«y vtthont a Ylamm canoot 
M MBproalMd wtthost Um kft^ of th» eourt, md tlMf^ 
liftNBet to arbUrmtlM. 



WW AH 
fcr&oi 



tethoponnnordiluBaBiafftholkblUtyor tbo partiM 

if toO00tl,WBachof UMAVWdMnlAtOd tottVMMt 

[PnettM Oonrt, S. T., 186&.] 

BuhiTf Q.C., for Eseott, oht^ed a rule oalUns 
upon James J. Fraser to shew cause why the 
award made by John McMillan, B. T. Bothwell, 
and Archibald Clinics should not be set aside 
wholly or in part with costs, en the following 
grounds: — 

1. If ths award ware made under the agree- 
ment set forth in the rule, then on the ground that 
Archibald Clinics, named only as an umpire, 
was ealled on by the arbitrators, and acted as 
an arbitrator bsfbrs any disagreement between 
the other two arbltratcrs, there being no sueh 
^sagreement 

2. If the award were made under the bond set 
forth In the rule, then the said Cliaies was 
absent Arom the rittiags ef the arbitrators for 
one whole day, while the same wae prooeeding, 
and a number of witnesses being examined, and 
the said CUnies did not hear their cTidence, nor 
take any part in the prooeedings during the said 
dar. 

8. On ths grounds that the Infbrmation for 
ssUing whiskey without a lioense, or any evidence 
thereon, or appeal tberefirom, or any costs 
thereof, could not be referred or awarded on. 

4. That the award directed that Sscott should 
pay $66, arbitrators fses, and $4 for a room, 
m all 960 as costs of the arbitration, without 
any power or provision thsrefor, either in the 
sgreement or bond. 

6. On the ground that the arbitrators have 
in the award direoted Bscott to pay tiie costs in 
certain lults without any taxation or setUement 
thereof by the proper taxing oflloer, and took 
upon themselves without knowledse or authority 
or any proper evidence to tax ana settle and fix 
the amount of such costs. 

6. On the ground that the award Is unoertda 
as to both ths items of sueh costs, $94 22 and 
f 48 62, in not setting forth what suits the i 
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w«r« in, the eourt, tha style of the eaoie and 
the eanee of Mdon, aad that the awerd ia other- 
wlflo onoertaiii ; and that i& the meantime pro- 
oeedinge be stayed. 

Wau shewed eanse. He also mofod abaolute a 
mla for exeeotioo npen the award. As a pre* 
liminary oljeotioB he oontended thai the appBea* 
tion was not properly svpported. The afllaaTito 
which were relied on for the puipoee of ivpeaeh* 
incp the awafdwereswomtoon the 10th and 16th 
of May» while the snbmiasioB was not made a 
rvla of oonri nntU after thai time, the 17th of 
May, and so there was no matter propriy 
pending in eonrt at the time when theee aflldaTito 
were made. He Airther oontended that the rale 
should have been Intitotied in tho «« Praetiee 
Coort" as well as in the Qaeen's Beneh, and 
that the affidMts were not entitled in any eanse 
while sereral oanses were refisrred. 
Then as to the merits. 

To the first otgeetion, it is no eanse f6r im- 
peaohing the award that the third arbitrator has 
acted nnneeessarily, Batet r. Oooki, 9 B. &C.407. 
Second, the arbitrator who was absent for 
the one day was the third arbitrator, but he was 
not to aet unless the other two first disagreedt 
and they had not then disagreed ; and he was 
not therefore enUtled to act after that day; 
Barnes 67, In n MorpkitU 2 D. & L. 967. 

Third, atthongh the information for seUing 
whiskey without lioense was referred, the arbi- 
trators only eradicated open the oosts, whieh 
they might do ; BuUif T. Wing/Uld^ 11 Bast 46 ; 
Bnesell on Arbitration, p. 16, last ed. 

Foartb, adJadieatiDg as to oosts is at most 
only bad to that partionlar part 

Fifth, ground, Mr. Becher said he wonld not 
press. 

Sixth, the oosts awarded are sniBdently deter- 
mined in amount ; it was not necessary to do 
more. 

Bieher, Q.C., supported the rale. 
First, if the third person acted Jointly with 
the other two, when he shonld not, the aot of the 
other two eannot be assamed to hoTO been thdr 
aet, for he may have infioenoed theni. 

Second, if he shonld haTS acted with them, his 
absenee ioTaUdated tho award ; PUw ▼. Middh" 
IM, 6 Q. B. 846 ; LiiiU ▼. NnHon, 9 Dow. 487 ; 
Petera<mT.ilyr#,14G.B. 666; MmrtmT, Kir^tm^ 
2 U. C. Prao. Rep. 870 ; In r$ Bttk J* Jtiek99% 
1 C. B. N. 8. 696; M^rgimy. Boli^l L.T. Hep. 
K. 8. 671. And if he shonld hoTO acted alone, 
as he onght to have done if the other two had 
disagreed ; then joinder with them was improper ; 
ToUU T. S4iundiri, 9 Priee, 612 ; E$ SalkM t. 
Battr, 12 A. & £. 767. 

Third, as to the prooeedlngs for selling 
whiskey withoot Ucense, the arbitration disposed 
of it as far as it eonld do so, while the criminal 
proceedings were still pending, and it was an 
illegal sabject to ad)ndieate upon ; Th§ Qu§m t. 
Blakmore, 14 a B. 644 ; Bnssell on Awards 16 
2nded. 

Fourth and Fifth, as to the oosts of reference^ 
see Firth y. Bpbin90% 1 B. & G. 277. 

Bixth, the oosts were awarded upon an uncer- 
tunty, beoanse the suits should hare been fUly 
identified. 



The affidaTlts were rightly entitled— not In a 
oause^ beoanse the submUsion is not a proceed* 
ing in a cause, but inoludn a oause. 

Adam Wilsov, J. — ^The submission whioh has 
been made a rale of eourt, is dated the Slst 
March last It recites a eontroTcrsy and law 
suit between the parties, namely three actions 
broueht by Fraser against Esoott ; an informa- 
tion laid by Fraser against Esoott for selUog 
whiskey without lioense; and also a suit to 
recoTcr $200 for damaging the house and 
property that Esoott rents of Fraser ; also a writ 
of ejectment caused to be serred on Esoott, to 
eject 1dm from the house and premises he rents 
before the expiration of the lease ; also a writ of 
summons caused to be serred on Fraser by Esoott 
for damagee accruing to the property of Esoott 
by Fraser in not repairing the premises accord* 
log to a Terbal agreement, and in not giving 
posseesion of the house at the time specified in 
the agreement 

The reference was then made of the said con- 
troTorsy to John McMillan, E. T. Bothwell, and 
*• If the two cannot agree, the third man is to )>e 
Mr. Archibald Clinies" or any two of them. 

The parties agree to obserre the award to be 
made by the said arbitrators or any two of them, 
and the award is to be made in writing under the 
hands of MoMUlan, Bothwell and Climes or any 
two of them, ready to be delirered on the 11 tk 
of April next . 

Besides this agreement there is a bond made 
the Slst of March, 1866, by Fraser, in the penal 
sum of £126 to Esoott, with the condition that 
If Araser shall submit to the decision and award 
of McMillan, Bothwell and Clinics as arbitrators, 
by and on bshalf of Fraser and Esoott, including 
aU and all manner of actions, cause and eausoi 
of action, suits^ oontrorersies, claims and de- 
mands whateyer, provided award be made by 
MoMillan, Bodwell and Clinnles or any two of 
thenar ready to be deUrered on or before 11th of 
April, 1866, &c 

On the back of this bond Is endorsed a memo- 
randum under the hands and seals of Fraser and 
Esoott, dated 7th April 1866, extending the time 
for making the award until the 20th of April. 

The award is dated Uie 19tii of April, and is 
under the hands and seals of all three arbitrators. 
It redtes the mutual bonds of the parties dated 
the Slst of March last The three then award : 

Firet, that Esoott shall on or before the 1st of 
May, 1866, dellTor up to Fraser the house he 
rents from Fraser. 

Second, that Esoott shall pay Fraser on or 
before the 1st of May, $289 69, being for coeU 
Incurred by Fraser In the suit entered against 
Esoott for selling whisky without license, wbick 
charge the arbitrators consider sustained by the 
Ofidenee before them. For damagee to the 
premises of Fraser, occnpied by Esoott, $64. 
For ooete Incurred by Fraeer in the suit against 
Escott for damages, $94 22. And for oosts 
ineoned by Fraeer In the suit against Esoott to 
^ieot Esoott from the said premises, $48 62. 
And for rent up to the time fixed by this award 
for Esoott to Wto tiie premleea, $40 ; lees $2 
due to Esoott by Fraser and $8 26 incurred by 
Esoott eansed by an uiOustifiable Issue of a 
landlord's warrant by Fraser, $34 76. And the 
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Bftroe Bball b« In fall of all monies owing by 
EMOtt upon any aooonnt whatever. That In the 
■nit of Eeeott againeft Fraaer, eaeh party shall 
pay his own costs. That eaoh of the partlea 
shall pay his own witnesses on the arbitration, 
and that the other eosts of the arbitration, 960, 
shall be paid by Esoott, being for arbitrators 
feen, $66, and for room, $4. And that the 
parties shall within 16 days next ensnlng the 
date of the award, exeonte releases one to the 
other. 

Esoott swears that on the first day of the 
arbitration Ciinies did not attend the arbitration, 
notwithstanding whioh the other two arbitrators 
proceeded and examined a nnmber of witnessee. 
Eraser swears this was so, bat that when Ciinies 
oame he was shown the whole of the CTidenoe 
taken, and read it. 

It appears the arbitration lasted fonr days after 
this, being five days altogether, and that Esoott 
was present, as I gather, daring the whole time 
and probably at this Tcry time and occasion, and 
althongh he remonstrated faily against other 
things, he noTcr made any oljection to this. 

The second objection then I cannot now enter- 
tain. The sixth objection has nothing in it The 
fifth objection was not pressed. The first objec- 
tion is of no Weight, becaose the sabmtssion taken 
In connection with the bond was, I think, to the 
three arbitrators or any two of them. All three 
therefore had the right to participate. The 
fourth objection as to costs is only entitled to 
prcTail as to the particalar portion. This leaTCS 
the third objection only remaining to be con- 
sidered. 

A a to the third objection, the charge or con- 
Tiction for selling whiskey was not specially 
referred, the words are general, all and all 
manner of actions, ftc, and the award Is that 
Escott shall pay Fraser $8 for costs inonrred in 
the sait entered by Eraser against Escott for 
selling whiskey without license, which charge 
the arbitrators consider sustained by the eTldence 
before them. The affidavit shews that Escott was 
convicted of this offence by magistrates and fined 
$20 and costs, from which conviction he appealed 
to the Qasrtor Sessions ; and it was while this 
appeal was pending and nndetermlned, and with- 
out the leave of coart, that the arbitrators took 
it up and adjudicated upon it, as they nnqaes- 
tionably did. 

By the Municipal Act, sec. 258, one half of the 
penalty goes to the informer and the other half 
to the manicipality. And the qnestlon is whether 
this is an exercise of power beyond the aathority 
of the arbitrators. 

I have no doobt on this exposition of the law 
that a prosecation for selling whiskey witl^ont 
license cannot be compromise without the leave 
of the court, and therefore cannot form the 
subject of a reference to arbitration, because It 
is a matter of public concern and the prosecutor 
has no olaim or interest in It for any private 
li^ury to himself, so that he could sustain an 
action against thi party charged and recover 
damages. Bat the offence was not submitted 
although it certainly was tried for the purpose 
of determining the liability of the parties as to 
eosts. If this could be done, the same might be 
done also as to the prosecutor's share of the 
penalty. But this would he manifestly against 



gublio policy, and so I think is the former, for it 
)seens the proeecntor's seal in oompletins the 
p'roee c utlon wMeh he has begun, and It is reeom* 
penaing him for what he has begun but uo% 
completed. 

This portion of the award I conceive to be 
separable trom the rest, and as the defeet ap* 
pears on the faoe of the award itself, I may 
dispose of it without finally determining tboee 
forssal and preliminary questloBS, whiek might 
have oocnpied me for some conaldenU»le time, 
perhape not profitably, unless it can be said thAt 
every investigation of law must be preaamed to 
be an Intereeting duty. 

The rale moved on behalf of Eaoott will there- 
fore be absolute, setting aside so mueh of tke 
award as relates to the $8 costs of the proeacu- 
tion and alec as to the other item of $60 costs, 
and disoharged as to the reet, but without ooeu 
on either side. And the rule moved on behalf of 
Fraser will be absolute, less the itema before 
mentioned. 

Rules aooordinglj. 



COMMON LAW CHAMBERS. 

(JZqMTfed 6jr Bobut A. HAaaiMV, Xsq^ BarrisUr<U'Law.), 

GoRDOH Y. RoBivson. 

ftwtfw 01 U 90§ lt ew d i r litogwd and aSrd nda^pjeadi^ 

r. A 1866. 

[Chamben* Aug. !», 1865] 



The defendant in this case having obtained 
leave to plead several matters on which issue had 
been joined, subsequently obtained leave to add 
another plea containing matter of defence that 
had arisen sabseqaent to the institution of the 
suit, the plaintiff's thereupon filed a replication 
confirming the truth of this plea, and praying 
judgment for coets. The master declined to tax 
the costs of suit, or to enter judgment, while 
the other issues remidned undisposed of upon the 
record. 

J, A, Boyd^ for the plaintiff; applied in Cbam- 
here to have these issues struck out, and for 
directions to the master to tax the costs, as if 
there had been no such other issues. 

J, B, Bead, for the defisndant, contended that 
they were entitled to the costs of pleading several 
matters, in the same way as if the issues upon 
all the pleas except the one confessed had been 
found in their favor. 

A. Wilson, J., inclined to this view, and made 
an order that all the pleas, and the Issues there- 
on, exeept the plea confeeeed upon the record, 
should be struck out, and that the oosU of such 
pleas should be set oiT against the plaintiff's 
general costs of the cause, to be taxed upon en« 
tering up judgment No costs of the applicatioa 
to ei&er party. 



Kbbe y. Couibli.. 

[Ohambon, Aug. SO, 186S.] 

This canse was removed by eertiorari from the 
Division Court into the Common Pleas, at the 
instance of the defendant, who succeeded in 
obtaining a verdict in the court above. On the 



December, 1865.] 



LAW JOURNAL. 



[Vol. I., N.'S.— 827 



C. L- Ch.] 



Miller v. Nolan. — Mainpbicb y. Wbstlet. 



[Eng. Rep. 



taxation of costs, preeediog the entry of jadg- 
metit, the master allowed to deTendant, in addi- 
tion to the fall eotta of defenoe, the ooeta of and 
inotdental to the remoTal of the cause, although 
the order granting the writ was silent ai to eosti. 
The plaintiff thereapoa obtained a summons 
calliog upon defendant to show cause why the 

taxation should not be rerised, on the ground, 
amongst others, that the costs of the remoTai 
had l>eeo improperly allowed to defendant 
J. Sidney Smiih showed oause. 
FoMter supported the summons, citing Rtg. t. 

Summen, I Balk. 66 ; Be^, t. Papfnan, 1 £. & B. 2 ; 

Corlejf V. Roblin, 6 U. C. L. J. 225; Marshall on 

Costs, 7. 

MoHBisoN, J. — The master reporting that in 

his opinion he ought not to have allowed the 

costs of the writ of eertiararif order granted. 



Milleb, t. Nolan. 
InUrpimder^Salt ^fUr claim mad§ Mag. 

l¥b«re notlca of dalm to enlalii goodi Niicd \ij the dMriff 
WM giTeo on tb« 80th9aoe» aoA the gmter part «r the 
Koodfi were lold (as being perlsheble) by the sheriff on the 
6th Jnlj, on en appllcatloQ Ibr an Interpleeder order, made 
the 8rd Aufpist, 
Hrlcf, that the sheriff wm not Jnetlfled, by the bet that the 
firet Micare did not embraee all the goods of defendaot, la 
delaying to apply till he eonld get posieoBlon of the reddne, 
[Chambers, Ang. 80, IMft.] ' 
By a summons granted on the 8rd August, 
at the instance of the sheriff of the county of 
FronteoAc, the claimant to certain goods seised 
by him and the plaintiff in the oause were called 
upon to state the nature sjod particulars of their 
respective claims, &o. The affidavits filed on 
both sides disclosed the following facts : Plain- 
tiff gave bis notice to the sheriff on the 80th 
June. As a portion of the property so seised 
was perishable, the sheriff proceeded to a sale on 
the 6th July. 

The reason for not applying at once was thus 
stated : '« My reason for not applying imme- 
diately for an interpleader order herein was as 
follows: I understood a portion of the defen- 
dant's property had been concealed or remoYed, 
and I was desirous, as this was part of the 
property claimed by the claimant, that the 
whole should be disposed of at the same time, 
without the necessity of making a second appli- 
cation; and since such sale I haTC disoorered 
and have now under seixure in my possession a 
Taloable mare ; that as soon ai I had discoTered 
the said mare, being all the property which I 
thought it Ukely I might find, I instructed my 
attorney to apply for the usual interpleader 
order." 
J. S. Smiih for the sheriff. 
Fotter, for claimant, contended that the sheriff, 
baring exercised his discretion (Crump t. iD«y, 
4 G. B. 760) and parted with the possession of 
the goods ( Wheeler ▼. Murphy, 1 U. C. Pr Rep. 
836) after a claim bad been made to them, was 
not in a position to ask for protection. That the 
claimant should not be forced to interplead for 
the proceeds of the sale of goods when he had 
claimed the goods themselves The hardship of 
having goods.seised and sold for less than their 
value and receiving only the proceeds of the sale 
was a proper matter to be pressed before the judge 



{Abbott T. Rieharde, 16 M. & W. 104 ; Booth v. 
Preeton j- B. Railway Co. 8 U. C. Pr. Rep. 90). 
That tlie delay to apply was not satisfactorily 
accounted for {Thompeon t. Ward, 1 U. C Pr. 
Rep. 260 ; Ridgway t. /W Aer, 8 Dow. 567 ; Cook 
T. AUan, 2 Dow. 11). 

Adam Wilsoh, J. — The sheriff received the 
notice of claim on the 80th June, and sold part 
of th/B goods on the 6th of July, because, he 
says, the same were perishable. The rest, he 
says, he did not sell then. He does not say to 
what extent he sold or did not sell. The notice 
of claim shows the goods were not perishable, 
but even if so, I do not see what difference it 
would make, and the claimant says all the goodf 
seised, but one mare, were sold many weeks ago. 
The sheriff's excuse for delay—- for he does not 
apply till the 8rd August— is, that he had not 
seised all the goods, and he did not apply at his 
ftrst seisore but was waiting till he could get the 
residue. This is no reason for his selling on the 
&th July after the claim made. This was his 
ewn act, and he should bear it himself. Upon 
these grounds I discharge the summons with 
•osta. 

Summons discharged with costs. 
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QUEBN'S BENCH 

Maihpbioi v. Wxstlbt. 

T*rineifol and omrA—Sah fty atidimi— Arempfory aoZe— 

LM/OUy qfoMidimter^RtiKrve price. 
Ihe mortgegee of certafai premliiee initraeted an enetiopeer 
to oflbr then on a ipedfled day hy fmhllc encMoo tor 
•ele. Ah« • ■ 



peremirtorj lele. A haadbUl wee thereopon Uraed 
Dj the aoctlooeer, annonnctDS the eale *' by direction of 
the mortgkg^** and alio etatftiK thet farther pertlcniara 
miffht be obtelaed •* from Mr Hnatwick, eolidCor. or the 
MKtioMer.'* At the nto the plelotlff made the btghaet 
bid, with the exeeptton of Boitwlek. who, actiOK for the 
Tendor, outbid the pUdntlff end bonght In the propArtj. 

In an action brooght agalnit the anetloneer for refoilng to 
eell the piemleee peremptorily, aa adTenlBed>^ 

AUd, that, under the dreomatanooe above mentioned, he 

' waa not liable. 

[July 4, 186ft.] 

This was an Action tried before Bramwell, B., 
at the Cambridgeshire Summer Assises, 1864. 
The declaration stated that the defendant, being 
an auctioneer, waa retained 'to sell by public 
auction a certain messuage, shop, and appurten- 
ances, situated at Soham ; and the defendant 
thereupon circulated certain handbills and other 
notices wherein it waa stated and represented 
by him that he would offer the said messuage, 
&c., tor peremptory tale on the 1st of April, 1864. 
And the plaintiff accordingly attended the sale, 
and the said messuage, Ac , was offered for sale 
in pursuance of the said handbills, ftc ; and the 
plaintiff there and then bid the highest price for 
the said messuage, ftc., except a certain price 
which was then and there, to the knowledge of 
the defendant, wrongfully and contrary to the 
terms whereon the said messuage, &c., were 
offered for sale, bid and offered by a certain 
agent on behalf of the Tender. Then followed 
the aTerment of performance of conditions pre* 
cedent 

Breach — ^That the defendant, well knowing the 
premises, did not nor would not sell the said 
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Mnnftge, &o., pmnptorily, or Moept tlie nid 
off^r and bid of the pUintUT, or doolm the 
plaintiff to be the bigheet Mdder and pw^haaer. 
whereby, fte. 

The defendant pleaded not gniltr, and trat- 
•reed the Tarione allegationa of the deelaratioa 
ai to the oiroalation of the handbiUa, &o.. and 
the breach. He alao pleaded that •< the eaid 
price bid and offmd at the eaid eale br the edd 
agent wae not a prioe bid and offered oontrarr 
to the tema on whioh it wae atated by the delhn. 
dant as alleged, that the eaid meMoaie. fte.. 
wonld be offered for iale." ^ ' 

n^f^^^I^i^ ** »PPMred that in Mardi, 
1864, the defendant eaneed oerUin haadbilla to 
be poated in Soham and its neighbonrhood. an- 
nonndng a dwelling-hoaae, groeer'a-ehop, and 
beer-hoose at Soham, CambiMgeehir^ tS pit' 
tmptorif sale by anetioa, by direetion of the 
ttortgagee, on the let of April, Ifigfi, «t the 
Crown Inn, Soham. At the foot of the handUIli 
were printed the following worde : " For toiher 
particulars apply to Mr. Hoetwlek, lolioitor, or 
the aootioneer." 

On the OTening of the sale the plaintiff attend* 
ed the aaotion. At his reqneal the eonditions of 
aale were read by the agent of the vendor, and 
and in them it was sUted that the '•hicheot 
bidder shoald be the pnrohaeer." No ritht of 
bidding was reeerred to the vender. The bM- 
dings elowly increased from £1S0 to £187, which 
was offered by the plaintiii; and no higher som 
being mentioned, the dffendaat, who acted as 
aactioneer, Inqaired of the agent of the vender 
(Mr. Hustwick) whether there was any reserve. 
He was told that there was, and that the aom 
wa««£196. There being no advaaoe on this 

Srice, the property was aceordingiy knocked 
own to the vendor aa nnsold. The plaintiff 
almost immediately afterwavde claimed tibe prc> 
perty of the defendant, bnt it wae net deBversd 
to him. He thereupon brought this action. 

A verdict was entered for the plaiatili; aulijeat 
to leave reserved to enter it for the defen£nt 
A rule fiut wae obtained accordingly in Mlfihael* 
mas Term, 1864, by 0*MaU^, Q.C., calling on 
the plaintiff to show cause why the veidiet dioiild 
not be entered for the defendant, on the grouadi 
that the plaintiff made out no cause of actieSk 
that the allegations of the declaration were net 
proved ; that the breach was not proved ; that on 
the facts proved the verdict should have been ftr 
the defendant, that there was no contract in wrt- 
ting to bind the defendant; or why Judgment 
should not be arrested, on the ground that the 
declaration disoloeed no cause of action. 

LtuK Q.C., Vou^iag Brow^ and Markbw 
ahowed Mote, and contended that at a ptrenJ^ 
4or!f sale the higheet bidder was of neceesity Sbe 
purchaser. 

O^MaiUjf, Q.O., and Ksant, Q.C., la support 
of the rule, contended that althou^ the sale waa 
^vertised ^p§rmptcrf, yet the vendor had a 
rigkt at the auction to place a reserve price m 
bis property. 

The followbg oases were cited :— ^«i«y» v. 
Lomond, 4 C. B. 6S7; DmgwuU v. Afwanft, 18 

f'Jl ^^'^LF'^^ ^- ^-"^^ 7 W. R. 188. 
1 £. & £. 296 ; in error, 20 L. J. a B. 14 ; jraa. 

Peake N. P. Rep. 168. ^ 



The Judgment of the Court* waa delivered hj 




BKA«xBimv9 J.~Tha 
ceataina avwBNeta that the 
a a etio a ee ^ lelained to aeU ^ pablie 
boaee aad ahep, piriiiiahed attd oirealeted 
biUe, la which it waa stated aad rap r aeanta 
the defeadaat thai ha^ the defeadaat, vrenld 
the said messuage and shop for peramptory sale 
by public auctloB oa a day and at a place naoaed : 
that the plaintiff, oonflwg in theae atatemeeas 
and repreaentationa, attended ai the tima aad 

S place; aad that the laeaaaage waa offered aoeor- 
diag to represeaUtions and statementa, end the 
'aintiff then bid a prie^ whioh waa the hiffbeat 
d, ezoept a sum which, to thekaowled^ of tbo 
defeadaat, waa biddea by aa ageat oa behalf of 
the veador, coatraiy to the reprts entat ioa tliat 
the sale waa peremptory; yet the defeadaat did 
act, aor would cell the meeanaae peremplorilj, 
or accept the offer of the plaiat% or decUre tbe 
plaiatiff the highest bidder aad purohaser. Tbece 
were pleai, amoagst others, of <*aot gail^,'' 
aad a deaial that the defeadaat caused the head- 
bills to be published aad circulated as alli^ged. 
If it had beea alleged that any part of thia r^ra- 
sentation was felse to the knowledge of tlie d^ 
fondant, and that the plaintiff was indoaed by 
suoh deceit to incur ezpenee by going to tha 
place of action or the like, the count would bave 
been good, and the plaintiff on proof of the deoeit 
would have been entitled to each damagea as be 
might have sustidned by reason of expcasca or 
loss of time occasioned by his attendance at the 
sale, or possibly to merely nominal damagea. 
But intentional deceit Is neither alleged nor waa 
it attempted to be proved; what the plaintiff 
relied on was, that there was a oontract on tbe 
part of the defendant that if the pluntiff was 
the highest bidder tiie premises shoald be knocked 
down to him, and if he had proved such a con- 
tract, the declaration would, probably, after ver- 
^ct, be understood as alleging it, or at all eveats 
might easily be made to do so by aa amendmeat 
But we think that no stch contract was proved. 
It appeared on the trial that the defendant 
was aa auctioneer, and that he had oiroolated 
handbills in which it was stated that the pre- 
mises, on the day In queetion, would be offered for 
peremptory sale by auction, by Mr. J. Westiey, 
the defendant, by direction of the mortgagee, 
with a power of sale suljeet to suoh condttioas 
aa would then be declared, and at the bottom of 
the bill was a statement in large capitals «' for 
farther particulars apply to Mr. Huetwiok, soli- 
<^tor, or the auctioneer.*' There ie na doabt thst 
this waa a repreeentation by tiie defendant that 
he intended to put up the premises for peremp- 
tory sale, but it also oontalned a statement that 
he did so by direction of the mortgagee sikI si 
agent for him, and though the name of thst 
mortgagee is not disclosed on the bill, the seme 
of the solicitor, Mr. Hustwick, is disclosed, and 
he is referred to as being the party from whom 
ftirther particulars were to be obtained. These 
parts of the hand-bllla very materially qoslify 
the repreeentation stated in the declaration, and 
it appeared that they were true. Hostwiek wii 
the solicitor of the vendor, aad tha representa- 
tioas were made by his authority, and the plihi- 

•OoeM»am,O.J^Blaflkbani,J^Md]or,J,aiidShe%J. 
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tlfb complaint was that Huatwiok boaght in the 
preraisea. If fliera imt ik eontraet on the p&rt 
of the defandant thai the aale afaevld be pervrap- 
tory, it waa truly enough tald that the eontraet 
was broken by allowing the property to be 
bought in. 

The plaintiff's connael, in the argument before 
Q8, mainly relied on the authority of the case of 
Warlow T. ffarriton, where in the Ezohequer 
Chamber three learned Judges gaTO their opin- 
ion that where an auctioneer adTertiaed a aale 
without reaerre, not diaoloaing in any way who 
hia priDoipal was, he personally oontraoted that 
there should be a aale without reserre. Two 
other learned Judges did not agree in this riew, 
and it appears that ultimately the Court of Ex- 
chequer Chamber pronounoed no other Judgment 
than that the pleadings should be amended to 
enable the parties to ndse the question, unless 
they consented to a stet proeeuuif which they 
did. We do not think therefore that we are 
precluded by this as a Judgment of a court of 
error, and, if necessaiy, we should be at liberty 
to consider the question whether cTsn in a case 
where the name of a principal is not disclosed 
by an auctioneer there is a contract by the latter 
auch as is now insisted on. The Lord Chief 
Justice and mv brother Shee are of opinion that 
there is not, inasmuch as the character of an 
auctioneer as agent is unlike that of many other 
agents as to whom so long as the fact of their 
baring a principal is undiicloBed It' remains un- 
certain whether the contracting par^ is acting 
as principal or agent ; wlule in the employment 
and duty of an auctioneer, the character of 
agent is necessarily implied, and the party bid- 
ding at the auction knowingly deals with him as 
euch, and with the knowledge that his authority 
may at any moment be put an end to by the 
principal ; I myself should pause before deciding 
upon this ground. I do not, howerer, wish to 
express dissent fhnn the riew thus expressed, 
and we are all of opinion that it is unnecessary 
to decide this point The three Judges who 
fbrmed the majority of the Court in Warlow r. 
HatrUon, base their opinion entirely on the fltct 
that the Tendor was not disclosed—- that he was 
a concealed principal ; but in the present case 
the passages in the hand-bill (which are not set 
out in the declaration) showed that the defend- 
ant was acting for a principal, the mortgagee, 
who was described, and whose agent, Mr. Hust- 
wiok, was named. Now, as a general rule, 
where an agent acts for a named principal, the 
contract, if any, UprimtLfkeU with the princi- 
pal, not with the agent, and accordingly acUng 
on this principle the Court of Cog's Bench, in 
Svant T. Evani, 8 A ft B. 182, decided that 
where premises were let by auction by the plain- 
tiih as auctioneers, but at the foot of the written 
conditions was written '* approved by Darid 
Jones/' the contract of letting was not with the 
plaintiffs as auctioneers, but with Darid Jones. 
Patteson, J., saying "on the document I can 
see no doubt, If the plaintiffil let for themselTCS 
why is Darid Jones' name added?" We think 
this an express authority, that, if there was any 
contract in this case it was with Hustwick, not 
with the defendant. We are not to be under- 
stood as deciding that the plaintiff could not 
haTe maintained this action against Hustwick, 



but merely that he has failed in proring any 
eaae against the defendant The rule therefore 
must be absolute to enter the Terdict for the 
defendant. 

Rule absolute. 
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But in that the court were mistaken. A man 
who is assailed, and under such circumstances as 
to authorise a reasonable belief that the assault ia 
with deaign to take his life, or do him extreme 
bodily iojuzy which may result in death, will be 
Justified m the eye of the criminal law if he kill 
his assailant, and in an action of trespass if he 
unancceaafnlly attempt to kill him, and he sur- 
riring brings his action, for the killing would 
have been Uwftil and of course the attempt law- 
ful ; and no man is liable in a ciril suit or crimi- 
nal proeecutlon for an ix^Jury lawAilly inHicted 
in self-defence and upon an actual assailant, 
Doubtleas the question whether the belief was 
reasonable or not, muat, in rither proceeding, be 
ultimately paaaed upon by a Jury ; and the as- 
sailed Judges at the time, upon the force of the 
ciionmstanoes, when he forms and acts upon his 
belief, at the peril that a Jury may think other- 
wise and hold him guilty. But, in the language 
of Judge Bronson, in the thoroughly oonsidered 
ease of Sh»ft$r ▼. Th^ PiopU (2 Comstock, 198), 
** he will not aet at the peril of makihg that guilty 
if appearancea proTO fhlse, which would be inno- 
esiiee if th^ proTed true." And such is the law 
as cited by Judge Swift (2 Swift Dig. 286), firom 
S^fndg^i ea$4t and aa held on a carefbl reriew 
of all the caaea in Shorter ▼. 7%« People^ and in 
numerouB other eaaes which may be found cited 
there, and in ttshop on Criminal Law (toI. 2, 
p. 661 ) ; and it is the law of the land. That part 
of the request of the defendant used the term 
••exeusable," instead of "Justifiable," in respect 
to the homioide, and the latter term would hate 
been more accurate. But the import of the 
reqneat ia not materially varied by that, and we 
cannot intend that it influenced the decision of 
the court 

2. The plaintiff, in answer to the defence made» 
denied that he was aa assailant, and claimed that 
he was a by-stander merely, and requeated the 
court to charge the Jury, in substance, that if 
they ao found, he was entitied to reooTer, although 
thsy should also find the defendant to hate been 
lawfully defending himself against his assailants, 
and the ii^ury to the plaintiff accidental. That 
request of the plaintiff embodies the unqualified 
proposition that a man Uwftilly exercising the 
right of self-defence is liable to third persons for 
mnif and aU unintentional, accidental ii\|uriou8 
consequences which may happen to them, and the 
court so charged the Jury. Although there are 
one or two old cases and some dieta which seen 
to sustain it, that proposition is not Uw. 
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It if well settled in this ooart thai e maa is not 
liable, in an action of trespaas on the oaie, for 
any nnintenttooal oonseqnential iqjuy reralting 
from a lawfnl aet, where neither negligenoe nor 
foUj can be imputed to him, and that the burden 
of proTing the negligenoe or folljr, where the aet 
is lawfal. is upon the plaintiff. BummghM T. 
HovBiUmk R. R, Co,, 15 Conn. 124. Is the mlt 
different in trespass, where the iiynry is the im- 
mediate and direct, thongh vndesigned and aooi- 
dental result of a lawful act? 

In respect of this question there Is some con* 
fusion in the boolcs, arising from two causes. 
First, the decided cases dirsctljr inTol?ing the 
point are few, but the question has been Tory 
ft«quently adyerted to bjr wsjr of illustration or 
argument, in cases where the point was whether 
case or trespass was the appropriate form of ac- 
tion. Saoh, with a single excepUon, were all the 
cases which the plaintiff has cited on his brief 
Arom our own or other reports ia which the dicta 
originated. In all that large class of cases the 
dicta are thus thrown out ohUtr, and assume the 
fact without determining it, that the party is 
liable in one or the other form of action. (See 
on this subject the remarks of Shaw, C. J , In 
Brown t. Kendal!^ 6 Gushing, 895.) And in the 
second place, aooidents (cognisable in actions at 
law, and distiDgalshed from those peculiarly 
regarded in equitable proceedings) resulting from 
lawful acts, differ in character, and the distinc- 
tions and the right use of terms to characterise 
them haye not always been sufficiently appreci- 
ated or regarded. A careful attention to those 
distinctions and the authorities will, I think, 
enable us to determine the question in hand with 
entire satisfaction. 

An accident is an erent or occurrence which 
happens unexpectedly, from the uncontrollable 
operations of nature alone, and without human 
agency, as when a house is stricken and burned 
by lightning or blown down by tempest, or an 
erent resulting nndesignedly and unexpectedly 
from human agency alone, or from the Joint 
operation of both; and a classification which 
will embrace all the cases of any authority may 
easily be made. 

In the first class are all those which are inevir 
table^ or absolutely unaroidable, because effected 
or influenced by the uncontrollable operations of 
nature ; in the second class, those which result 
from human agency alone, but were unavoidabU 
under tfu eircumatancet ; and in the third class, 
those which were avoidabli because the act wss 
not called for by any duty or necessity, and the 
injury resulted from the want of that extraordi- 
nary care which the law reasonably requires of 
one doing such a lawful act, or because the acci- 
dent was the result of actual negligenoe or folly, 
and might with reasonable care adapted to the 
exigency have been aToided. Thus, to illustrate, 
if A burn bis own bouse, and thereby the house 
of B, he is liable to B for the injury ; but if the 
house of A is burned by lightning, and thereby 
the housd of B is burned, A is not liable : the 
accident belongs to the first class, and was strictly 
inevitable or absolutely unaToidable. And if A 
should kindle a fire in a long unused fine in his 
own house, which has become cracked without 
bis knowledge, and the fire should communicate 
through the crack and burn his house, and there- 



by the house of B, the aoeident woald be una- 
▼oidable under the oircnmstaDoeB, and belong m 
the teeond class. But if A, when he kindled the 
fire, had reason to auspeet that the floe was 
cracked, and did not examine it» and so was 
guil^ of negligence, or knew that it wne cracked 
and might endanger his house and that of B^ 
and so was guilty of folly, he would be liable, 
although the act of kindling the fire was a lawfal 
one, and he did not expeot or intend that the fire 
should communicate. 

And so, to apply these prindplce to thia ease, 
if the defendant had been in the aet of firing the 
pistol at an assailant in lawful self-defence, and 
a flash of lightning had blinded him at the instant 
and diTcrted his aim, or an earthquake had 
shaken him and produced the same result ; or if 
his wXm was perfect, but a sudden Tiolent puff of 
wind liad dlTcrted it or the ball after it passed 
flrom the pistol ; and in tither case the ball, by 
reason of the dlTcrsion, had hit the plaintiff, the 
accident would hare been so affected in part by 
the uncontrollable and unexpected operations ^ 
nature as to be incTltable or absolutely nnaroid- 
able; and there is no principle or authority 
which would authorise a recoTery by the plaintiff. 

And, in the second place, if, while in the act 
of firing the pistol lawftilly at an assailant, the 
defendant was stricken, or the pistol seised or 
stricken by another assailant, so that its aim was 
unexpectedly and uncontrollably diverted towards 
the plaintiff; or if, while in the act of firing with 
a correct aim, the assailant suddenly and unex- 
pectedly stepped aside, and the ball passing over 
the spot hit the plaintiff, who till then was invi- 
sible and his presence unknown to the defendant ; 
or if the pistol was fired in other respects with 
all the care which the exigencies of the case re- 
quired or the circumstancea permitted, the acci- 
dent was what has been correctly termed " una- 
Toidable under the circumstances," and whether 
the defendant should in such case be holden lia- 
ble or not is the question we have in hand. For, 
in the third place, if the act of firing the pistol 
was not lawful, or was an act which the defendant 
was not required by any necessity or duty to per- 
form, and was attended with possible danger to 
third persons, which required of him more than 
ordinary circumspection and care, as i^ he had 
been firing at a mark merely; or if the act, 
though strictly lawful and necessary, was done 
with wantonness, negligenoe or folly, then, 
although the wounding was unintentional and 
accidental, it is conceied, and undoubtedly true, 
that the defendant would be liable. 

In this case the rule of law claimed by the 
plaintiff, and given by the court o the jury, au- 
thorised them to find a verdict for the plaintiff if 
they found the accident to belong to the s-cosd 
class, and to have been '* unavoidable under the 
circumstances.*' We have seen that if the injury 
had been consequential, and the form of action 
case, the defendant would not have been liable, 
and the question returns, whether he can and 
should be holden liable because the injury wss 
direct and immediate, and the form of action is 
trespass. I think not, whether the decision of 
the question be made upon principle or governed 
by authority. 

If the question is to be settled upon principle, 
it seems very clear that the form of the action 
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should not be regarded, for the liability of the 
defendant mast be determined by the nature of 
the accident, whether avoidable or noaToidable 
under the circamstaoce*, or ineritable, and not 
by the fact that the injury was direct or oonae- 
qaential. The foundation of that liability in 
eTery case of accident, where it is the result of 
human agency inflaenced by the operations of 
nature, and the act is lawful, is really negligence. 
This is trae of collisions between vessels on the 
water, or horses or vehicles and persons upon the 
land, which constitute the largest class of oases ; 
for, as the accidents result from steering or driv- 
ing, and are therefore direct injuries, trespass is 
the only remedy. 60 when a man, in firing at a 
mark, unintentionally wounds another, the injury 
is uircct. and the form of action is trespass, but 
the ground of liability is negligence in doing an 
unnecessary and avoidable though lawful act, 
without that extraordinary degree of care which 
the law demands in such circumstances, and 
which would have prevented the accident As, 
therefore, the foundation of the liability is the 
same in both cases, irrespective and independent 
of the question whether the injury was direct or 
consequential, there is no reason for any distinc- 
tion in respect to the justification in the two 
actions. 

And to that effect Is the current of authority. 
In England the dicta cited from Raymond were 
disregarded by a majority of the court in Scott 
y. Shepherd, although urged by Blackstone, J., 
who dissented, and the decition is in point for the 
defendant. No case in point for the plaintiff is 
cited upon his brief. The ease of Jame^ t. 
Campbelly 5 Car. k P. 872, is not so, for in that 
case Campbell the defendant and another were 
fighting unlawfully, and in breach of the peace, 
and while tlius fighting and attempting to hit his 
antagonist, Campbell hit the plaintiff, who was a 
bj-sLander. But there the act was every way 
avoidable. 

Mr. Billiard, in his work on Torts, vol. 1, 0. 6, 
sec. 9, so states the law, and cites the English 
case of Wakeman v. Robinsonj 1 Bingham, 218, 
and the case fully sustains him. The action was 
trcMpan, for driving against (he horse of the 
plaintiff, and the rule of law recognised by the 
court as applicable to the action is stated in the 
bead-note Uius : " If one does an injury by una- 
voidable accident an action does not lie, aUter it 
^ny blame attaches to him though he be Innocent 
of any intention to injure." If there be any later 
case overruling that, it has not been pointed out 
to us, or fallen under onr observation. As late 
as 1860, and in the tenth edition of Rosooe's 
Digest of the Law of Bvidenee at i^tit /VtW, that 
case is cited as law. 

In this country, though the cases are few, they 
are all. so far as we are informed, with the defen- 
dant. In the esse of Vincent v. Stijuhour, 7 Verm. 
R. 62, which was an action of trespass against 
the defendant for driving a horse and sulkey 
agiiinst the plaintiff, the defendant olaimed that 
tho accident was unavoidable under the circum- 
BtBnccs, for that his horse became ungovernable, 
and the injury could not be prevented by pru- 
drnce and care, and the Supreme Court in an 
elaborate opinion held that a defence. In Brown 
V. KandaUy 6 Cashing, 292, which was an action 
of assiult and battery, the defendant accidentally 



hit the plaintiff, a by-stander, while raising a 
stick to strike and part two dogs which were 
fighting. This was the precise case put for the 
purpose of illustration by some of the English 
judge.«(, as cited on the brief of the plaintiff's 
counsel. Yet the court in Massachusetts, Chief 
Justice Shaw giving the opinion, held that the 
defendant was not liable «« unless the act was 
done in the want of the exercise of due care, 
adapted to the exigency of the case, and there- 
fore such want of due care became part of the 
plaintiff's case, and the burden of proof was on 
the plaintiff to establish it." The same princi- 
ples are recognised by the Supreme Court of the 
State of New York, in the case of BiHloek v. 
Babcoek, 8 Wend. 891, although they were not 
applied because that was a case of avoidable 
accident, the injury having been infiicted by an 
arrow, while shooting*at a mark without reason- 
able care. And it is sufficient to add that the 
case of Vincent t. Stinehour was cited by Judge 
Williams, in giving the opinion in Burroughs v. 
Boutatonic R. R. Co., 16 Conn. 131, with evi- 
dent approbation, although, as the case did not 
call for it, the principle involved was not in terms 
adopted. But the broad proposition subsequently 
stated without qnalifieation in respect to the form 
of action, that '* where there is neither negli- 
gence nor /oily in doing a lawful act the party 
cannot be chargeable with the consequences," 
tends to show the inclination of his mind, and 
we cannot doubt that if the case had required it, 
the rule as settied in Vincent v. Stinehour would 
have been adopted by the oonrt 

Such are the general rules of law applicable to 
accidental injuries by which we must be governed 
in deciding the question as raised on the motion. 
But ire are not insensible to the fact that the 
danger of accidental injury to third persons from 
the use of firearms, even in lawful self-defence, 
is comparatively rery great ; that the bearing of 
these arms is becoming needlessly general, and 
their use in populous places and thoroughfares 
quite too frequent; and that some further pro- 
tection to the public fh)m injury by them seems 
necessary. That protection might be afforded by 
us, perhaps, if we should hold, first, the use of 
firearms, even in lawful self-defence, to be at- 
tended by so much contingent danger to innocent 
third persons, that accidental iiguries by them 
should be deemed exceptional and wholly inex- 
cusable as matter of law, or inexcusable unless 
the defendant should show that they were inevi- 
table or absolutely unavoidable ; or, second, that 
all such injuries should be deemed primd facie 
negligent, and that it should be left to the jury 
to say whether in the particular case the danger 
of injury to third persons was so slight and im- 
probable that the case was exceptional, and the 
defendant wholly free from blame, either in 
having. or using the instrument. It is obvious, 
however, that if we should thus introduce an 
exeeptiou into the law to meet new contingencies, 
we should be going beyond the exigencies of this 
case (there being other errors), and encroaching 
upon the peculiar duties of the legislative branch 
of the government; and to that branch, with 
this statement of the condition of the common 
law, and suggestion in respect to the importance 
of a remedy, we must leave the matter. — Ame- 
rican Law RegiHtr. 
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(NoU hf EdUor.) 
This eaae maj be regarded m Importaat vpen 
both poiott raised aod deeided» altbeogb in regard 
to the first qeeatlon there ia little groand of doubt 
1. The Tery neeeaaitj of the ease, in aalf- 
defenee, praaoppoeea that the party matt be per- 
mitted to act epon appearaneee ; bat if he aeta 
raahl J or negligentij, he ia reapocaible for eoa- 
aeqaenoea, as well to the par^ whom he mialoek 
for an aasailant, as to all others aeeidentalW 
damaged by reason of the raah or asgUgant attaeR 
on his own part This is deolared in XpsmM's 
Cai€, olted in Cook'9 Com, Ore. Gar. 687, hUA, 
where*the master of the hoase, supposing his 
hoose atuoked in the night time bjr borglars, 
rushed down stairs with his drawn rapier, and 
seeing the glimpse of a serrant girl of one of the 
neighbors, whom one of* lus own serrants had 
secreted in the battery, and mistaking her for a 
barglar, thrnst her throngh tbs body, by whieh 
she died immediately, and was held goilty of no 
crime. And the same was maint^ned in an early 
case, where the gamekeeper shot the owner of the 
preserre, mistaking him for a deer-stealer, and 
it was held ezcosable homioide. The same doe- 
trine has always been maintained in the Engliah 
eonrts, and is the established role in Amerieat 
8UUit ▼. SeoU, 4 Iredell (N. C.) 40^; Biewarty. 
ThM StaU of Ohio, 1 MoCook, 66; OUver t. 8t«U 
<if Alabama, 17 Alabama, 687. This rule of the 
common law is too well established to admit of 
qaestion. In cases where life is concerned, there 
is no doabt it shoald be held under scTere res- 
tndnt, and especially where firearms are resorted 
to. But we do not peroeiTe any safor nile than 
that of the common law, that the party be allowed 
to act, and to cany the action to the extreme 
limit of taking life, where he, upon just grounds, 
earnestly belieres his own lilb to be in peril, and 
there is no way of eecape open to him. And the 
rule will equally apply where he is under the 
same apprehensions of grisTous bodily harm, for 
the law doee not require men to incur such peril 
of life or limb, looking to the law for re<besa 
In all such emergencies the primary laws of na- 
ture rerife, as against the outlaw ; and one who 
puto himself in the place, or presents himself ia 
the gnise of an outlaw, or n marderer, or bur- 
glar, must be content to be treated according to 
his apparent character. This is not a point, at 
the present day, open to much discussion. 

2. The other case dsdded in the qaestion might 
seem, at first Tiew, more doabtftU ; but we be- 
licTe it will be found, upon oarefnl analysis, 
equally free ftrom doubt The question here is 
not, as in Learn* t. jBriy, 8 Bast. 698, and that 
numerous dass of cases, whether the action ahall 
be trespass or case, but whether any action will 
lie for an accidental injury or damage resulting 
from a lawful ad; for so long as the jMt itself 
is not lawful, there is no qaestion the agent is 
legally responsible in some form for all the direct 
and natural consequences of his act That was 
decided in the leading case of SeoH t. Shephtrd, 
2 Black. 892; 1 Smith's Lead. Gas. 210. Bat 
the question in the principal case before us is, 
whether, if the act done in self-defence is done 
upon a justifiable excuse, and in a prudent and 
carefdl manner, the agent is responsible for any 
nnforeseen and accidental consequence of the act, 
whether direct or indirect It would seem there 



could be but slight doubt in regard to n propoo- 
tion of this kind. 

It is not whether the oae of flreame in nHow- 
able in self-defence; that has been settled bj 
common consent ever dnce their iuTention. It 
is much the same question as their one in war. 
6elf*defenee is war, private war; allowing the 
party to resome, as against an ontlnv, or ens 
who comes in the guise of an ouUaw, the prind' 
tive rights of a state of nature, the nnte-soeial 
state, and to repel force by foroe. 

Neither is it the inqairy, whether firenrms may 
be ussd in self-defence in the midst of n melee 
or street fight; for the law does not require a 
man to use one mode of salf-defenoe on one occa- 
sion, and not upen others. He has n right to use 
all the means which ** Ood and nature hnTe pat 
into his hands. '* It is the primitiTO war of nata- 
ral forces, and he is not obUged to mete them out 
with a ■oropaloas regard to poesible oonaeqoenoes 
to others. Others must be oontent to tnke their 
chance, as they do in regard to other legal acts, 
or as they do in regard to all accidental eonae- 
qoences where no one ia in ftvolt If the Inw ef 
self-defence requires qoaliflcation, in oonaeqaense 
of the more destractiTC character of the instro- 
meets of modem warfare, it should be done by 
the legislatOM, rather than by the oonrts. 

This doctrine is very ably defended by Shnw, 
G. J., in Brotm ▼. K§ndM^ 6 Gush. 292, aod by 
Williams, G. J., in Vmttnt ▼. /8/naAovr, 7 Vt 62. 
It is well said ^ Lawrence, J., in Ltame ▼. JE^nay, 
jupre, and, as applied to the p r esent qnestioo, by 
Shaw, G. J., in Bntwn v. KmdaU^ ^pra, that if 
the agent is to be made responsible, he most be 
so to the ftill extent ; and if death ensue, it will 
be saanslaaghter at the leest The result of this 
will be, that if, in seirdefence, where one may 
kill his assailant he should sccidentelly kill 
another, he woald be liable to punishment for 
manslaughter. It Is Toxy obvious no soeh oooae- 
quence could flow from a lawful act 

The late case of Hmnmach v. Whiie^ 9 Jar. 
N. S. 796, has some bearing apon the question 
before us. It was there held, that where one 
took a horse, purehased the dav before, ioto a 
crowded street to train him, and the horse be- 
coming restive rushed upon the sidewalk or pave- 
ment and killed a man rightftilly there, there 
could be no action, civil or criminal, maintained 
agidnst such rider or owner of the animal, witl^- 
oat distinet affirmative proof of negligence on 
his part The mere happening of the iiguiy or 
damage is not eridence to be submitted to the 
Jury; there must be some distinct aflirmatiTe 
eridence of negligence, to entitie the plaiutiiF to 
go to the Jury. L F. R. 



QENCRAL CORRCePONDENCE. 

To THS EdXTOOS op TBI LaW JotJEVAL. 

NecetHty of an Admiralty Oovrt 
GKffTLXMiN,^Having seen an excellent arti- 
cle in your September namber under the head 
of " An Admiralty Court,*' and wishing to see 
the subject fully discussed by Mfir pens than 
mme, I hayci hoping to draw them out, Ten- 
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lured to saj something on the Bubject^ ehonld 
you deem it worthy a place in your Journal 
The commercial marine in bo thoroughly 
mixed up with trade that without this branch, 
ordinary commerce would be of little account, 
but 80 striking are the peculiaritieB of the 
former that it requires special laws to meet 
the various questions that arise out of it 

Nayigalaon, according to history, is of yery 
ancient date. Old Captam Noah, I suppose, 
takes rank as the first narigator. The Greeks 
at the siege of Troy had a pretty large navy 
of war vessels; and Solomon, about one 
thousand years before the Ghristiaa e^^ had 
a fleet of ships capable of making a Toyage of 
three years duration, manned prindpally by 
Tynan sailors. This shews that at that early 
day navigation must have been brought to 
great perfection. We find also, according to 
Eusebius, that these ancient Phenidan navi- 
gators boldly passed the PiUais of Hereoles 
and discovered Great Britain: and we find 
from other writers that tin from Great Britain 
was a very early article of commerce. 

The Rhodians, perhaps, were the first who 
found it necessary to have marine laws to 
regulate their sBaratime affidrs, and actually 
established a code, some parts of which are 
embodied in modem admiralty law at the 
present day. Among these are the laws of 
Jettison and General Average. It would be 
too tedious even to glance at the lustory of 
the ancient maritime laws of Tyre, Orete^ 
Persia, Greece, Macedonia, Egypt, Garthsge, 
Rome, and others, suffice it to say, that the 
necessity for such has been increasingly felt, 
and every maritime state in .the present day 
has its Admiralty Court, owing to the fiu:t 
that common law does not apply to maritime 
causes. 

It was set forth very clearly in the lead- 
ing article of your September number, that it 
is hopeless to get an intelligent verdict in a 
marine cause from a jury of kadsmen. I say 
this without any disparagement to themi 
because it is a subject with which they are 
not acquainted, and of which they can have 
no practical knowledge. 

Suppose a case of collision : a lawyer (hlly 
determined to get a verdict for his client (the 
jury being composed of landsmen), will tell 
them that two vessels meeting on the lakes 
are just the same as two teams meeting in the 
road, and each must '*gee off" according 'o 



law to pass in safety, that it is a simple case, 
it is quite dear, and they must give a verdict 
according to his directions. He will be care- 
fiil not to remind the jury that there are no 
fences on each side of a ships' road, that ves- 
sels are crossing each other's track in all 
directions, or how hr such large bodies should 
be apart when it is necessary to put them on 
their proper course to pass eadi other in 
safety ; or that when a vessels lights are dun 
she will appear much &rther off than she is, 
or be fiirther off than she appears, if her lights 
are bright 

These are some of the points on which he will 
give the jury no information, and perhaps in 
some instances he cannot give them any, sim- 
ply because he has not studied the subject 
Thus the matter would be left in the dark. 

I stated above that all modem maritime 
states have admiralty kws, I should have ex- 
cepted Canada West and part of Canada East, 
for Montreal is as bad as ourselves. Although 
our lakes are fresh yet we have '« great waters" 
la vriiich to '* do busbess," and a very ezten- 
Rive marine which requires the same laws for 
its regulations as does tnUBc by sea. 

Our waters are now navigated by sea-going 
vessels, and thus we are connected with the 
outer world. For the last three years our 
ports have been r^guhurly visited by vessels 
from Norway. There is also areguUr line of 
vessels owned in Liverpool trading thence to 
the upper lakes» passing through our canals. 
Thus we become a maritime state in reality. 
Suppose a foreign vessel should collide with 
one of ours on these waters, our vessel with 
a valuable cargo being totally lost, the foreign 
vessel may proceed to sea^ and although she 
may be altogether in fiuilti we have no law to 
stop her, nor has the owner of the lost vessel 
or cargo any means of getting redress in our 
courts by any enstiag law. 

Another ease presents itself to my mind. 
One of our most respectable shipbuilders 
stated to me, that on one occasion, a short 
time ago, he did some repairs to an American 
vessel owned in Chicago, when on her way to 
Ogdensbuig. The captain promised to pay 
the bill on his way up, but when he returned 
he disputed the bill, said he could get the 
repairs done much cheaper in Chicago, and 
that he would not pay so large a sum. The 
shipbuilder knowing that he had no redress, 
and could not detain the vessel and enforce 
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payroeDti hftd to submit to ft large reduction 
in the amount in order to get it settled, 
although the regular prices only were chax^ 
in the bill 

The want of an Admiralty Court is being 
felt more and more among us, and I am of 
opinion the people will not quietly submit 
much longer to be without one. The law of 
salTage is a dead letter among us, and bot- 
tomry is a thing not known, but it will not 
do to splice a piece of admiralty law on to our 
common law. 

Admiralty law is said by some to be ezpen- 
siTe. What law }b not expensiye ? Cannot 
admiralty law be administered as cheap as 
other law? In England experts are appointed, 
two of whom I think form a oourt, before 
which small causes to the amount of fifty 
pounds sterling may be tried with small ex- 
pense. This plan might be adopted in Canada 
and perhaps improTed upon. 

They haTO also a panel composed of mer- 
chants and shipowners, who are well posted 
in maritime affairs, from which, when an im- 
portant cause comes up, a special jury may 
be selected to try it 

If admiralty law were not a benefit the 
maritime nations would expunge it from their 
respectiye codes; they do not expunge it, 
therefore it is a benefit 

I would like to see this subject thoroughly 
rentilated, or else I would not seek to occupy 
a place in your Joumak 

Shxkr Hulk. 

Kingston, 26th Oct., 1866. 



[It is with much pleasure that we publish 
the above letter, not only because it shews 
that a deep interest is felt in this matter by 
those most concerned, but also because it is 
written by a practical man who well under- 
stands what is required to place our lake 
marine upon a proper footing. It is by a full 
discussion of the subject by such persons that 
we may expect to obtain that extension of our 
laws, and the adaptation of the laws of other 
countries, which will eyentually, and so iaraa 
possible, provide for the protection not only 
of those who risk their capital in vcfiiels, but 
also of the sailors and mechanics, without 
whom such vessels would be of little use. 
We shall return to the subject in our next 
issue. — Eds. L. J.] 



To TBI Editors or thi Law Jouwlisa i_ 

Gbktlbhxn, — Will you plemse give yea 
views on the following query : 

" Leave to file affidavits in support of Couat 
Court rule within one week from this diu 
October 7th, otherwise rule then to expire." 

No affidavits were filed until 14th. 

It is contended that, by the County Coiin 
rules, the first day is inclusive^ as also the 
seventh day ; consequently the week expires 
on the 18th. 

But on the other hand it is ai^g;ued that the 
question is one of common sense, and cannot 
be dedded by the County Court rules, whkh 
(152 sec.) simply decides a question of com- 
putation of time in such cases where the d&n 
are prescribed by the rules of practice, &c : 
whereas in the case under consideration, the 
period referred to is one to be dedded br 
opinion or precedent, and that the case cf 
Young V. Higgon^ 6 M. & W. 49, referred to 
in Archbold's Practice, page 145 (ISth edit), 
decides that ** when time within a certain tisw 
of a particular period is allowed, &c., the first 
day is to be reckoned exclusively." 

But, per contra, it is urged that if the filing 
was not too late on the 14th, then the p&rtr 
has one day more than the week. Had tie 
leave been to file affidavits within one week 
(^fUr this date, then clearly the first Cix \ 
would have been exclusive ; and this seeoj \ 
reasonable. 

I am puzzled how to decide this ; and as tbe | 
question of computation of time is one gene, 
rally of interest, perhaps you would give your 
views and enable me to have a better know- 
ledge of the same hereafter. 

Yours obediently, 

A Law Student. 
Qaelph, No?. 2, 1866. 



[We think that the affidavits might hire 
been filed on the 14th. The words "within ' 
one week, ^," we take to mean the same as 
within seven days from this date ; and if so, 
the ordinary test of first day exclusive and 
last inclusive must be applied. How would it 
be if the order were mthin one rfay, cf-f. 
This could not mean that the affidavits should 
be filed on the same day as the order iras 
made, that day must therefore be excluded, 
and if excluded in one case must be equally so 
in the other. See Scott v. Diehon^ I U. C. 
Prac. R. 866.]— Eds. L. J. 
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MONTHLY REPERTORY. 

BANKBUPTCY. 

Jane 80. 

£lx PAVTt CAbDircLL. Bi Stbahav, Paul aid 

Batm. 
Proof of debt by rmdvary IfffafeeM — Bxeeutor 
dteUning to act-^Prwdee. 
Where the exeoater andtr the will of a oredi- 
tor of a bankrapt firm, deelinea to make proof 
against the estate of the bankrapts, on the groand 
that he la Ignorant of the cirenmstanoes under 
' irliich the debt aoerved, the conrt will allow 
proof bj the residnarj legateee vnder the writ, 
aabjeet to a direction for pajnent of the diTi- 
deod to the executor. (18 W. B. 962.) 



COMMON LAW. 



L. C. Gais* T. CaooKin. Jnlj 20 

Practice — Compromite oj iuU — Petition to confirm 

minutee ngretd on by counsel 

Where the terms of the eompromise of a snlt 

had been agreed on by counsel, and one of the 

garties afterwards repudiated the authority of 
is counsel and refused to be bound hv the 
agreement, the Court reftued, on the petition of 
the other party, to enforce the compromise,, or 
to make a decree according to the proposed 
minutes. (18 W. R. 1062.) 



Q. B. T. T., 1866. 

ONTACto Bank y. Muibhiad it al. 

Writi againet goode and lands — Right to iittie 

concurrently — Practice — Bight to move. 

A plaintiff cannot at the same time deliTcr to 
the same sheriff a writ against goods and another 
against lands, both to be acted upon. 

The plaintiffs issued a writ againftt defendants' 
goods to the sheriff of W., which on the 22nd of 
April was returned nuUa bona, with the consent 
of one of the defendants, and on that day fi. foe, 
against lands issued to the same and to other 
sheriffs, and an aUaefi. fa. goods to the sheriff of 
W., on which latter writ he seiied certain stock. 
A motion to set aside these writs was made on 
behalf of two of the defendants, and of the Bank 
of British North America, to whom they had 
giTcn a mortgage of lands on the 17th of May, 
1866 > -the objections being that there had been 
no proper issue and return of writs against goods 
and that the writs against land and goods were 
concurrent. 

Held, that the return of nuUa bona^ if any of 
the defendants had goods, could be only an 
irregularity, against which the Bank could not 
move, nor the defendants who had consented to 
it; but 

Held, also, that as the alias writ against goods 
issued on the same day as the writs against 
lands, and had been acted upon, the latter writs 
were illegal, and must be set aside. 

ffeldf also, that the mortgage to the Bank 
could not have prcTailed against the writs, which 
bound the lands from their receipt by the sheriff. 
(24 U. C. a B. 668.) 



aB. 
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Lett ▼. Thi Coxxeboial Bahk or Canada. 
Married Women*9 Act, C. S. U. C, eh, IZ—Con- 

etruction of-^Propcrty purehated after marriage 

out of the wifie eeparate eetate. 

In an interpleader issue the plaintiff, a mar- 
ried woman, claimed goods seised under an exe- 
eution against her husband. It appeared that 
the property oonsisted of stock, farming imple- 
ments, and growing crops, and was seised upon 
a farm on which she and her husband were living, 
and which had been devised by the plaintiff's 
father to trustees for her benefit, the rents to be 
payable to her for her separate use ; and that 
most of it, except the crops, had been purchased 
by the husband at sales, but paid for by the 
claimant out of the rents of other lands devised 
in the same manner. She had been married 
before the 4th of May, 1869, without any settle- 
ment. 

Held, in the absence of any CTidence to the 
contrary, that the reasonable presumption was 
that the husband was tenant of the land, and if 
so the crops would be his. 

2. As to the other property, tliat, apart from 
our statute, it would not be the claimant's merely 
because it had been purchased by money which 
belonged to her mder the will. 

8. That as to the statute, it should be con- 
strued as creating a settlement before marriage 
in the terms of the first and second sections ; 
and if in this case the property was bought by 
the wife to enable her husband to carry on the 
farm for his own benefit and that of his wife and 
fhmily, it would be liable to satisfy his debts. 

In the County Conrt it was left for the jury to 
say whether the property claimed did not belong 
to the husband, he having reduced it into posses- 
sion. Beld, that this was an insufficient direc- 
tion, and that their attention should have been 
drawn more explicitly to the effect of the statute, 
to the presumption arising from the husband 
being the head of the family, occupying and 
farming the land, to the use to which the pro- 
perty was put, and to the wife's apparent object 
in purchasing it. 

Queere, if this had been trespass instead of 
an interpleader, whether the wife could have 
sued alone. 



S. C, Cal. HooPBB y. Wells bt al. 
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Liability of common carriers and forwarders. 

The liabilities of common carriers and for- 
warders, independent of any express stipulation 
in the contract, are entirely different. 

The common carrier who undertakes to csny 
goods for hire is an insurer of the property in- 
trusted to him, and is legally responsible for 
acts against which he cannot proTide, from 
whatever cause arising ; the acts of God and the 
public enemy alone excepted. 

Forwarders are not insurers, but they are re- 
sponsible for all injuries to property, while in 
their charge, resulting from negligence or mis- 
feasance of themselves, their agents or employees. 

Restrictions upon the common law liability of 
a common carrier, for his benefit, inserted in a 
receipt drawn up by himself and signed by him 
alone, for goods intrusted to him for traasporta- 
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tion, Are to b« ooniitned moel itroiigly ecelut 
tiie oommon oenier. 

If a oommon oenier, who vndertekee to trant* 
port goods, for hire, from one pleee to another, 
'• and deliTor to eddrees,** inserto a olanee in a 
reoeipt signed bjr him alone, and i^Ton to the 
person intmsting him with the goods, stating 
that the carrier is '• not to be responsible exospt 
as forwarder,'* this restriotiTO eUase does not 
exempt the carrier tnm iiabilitj for loes of goo<h, 
oooasioned bj the oarelessnees or ne^genee of 
the emplojrees on a steamboat owned and cot* 
trolled by other psrties than the carrier, btt 
ordioartlj need bjr him, in liis bnsinees of earfier, 
as a means of oonTOTanoe. The menagers and 
employees of the steamboat are, in legal contem- 
plation, for the purpose of the traneportation of 
snoh goods, the menagers and emptojeee of the 
carrier. 

A reoeipt signed bj a common carrier fbr 
goods entmsted to him for transportation for Ure, 
which restricts his Iiabilitj, will not be constmed 
as exempting Idm tnm Iiabilitj for loes ooea- 
iioned bj negligence in the agents he emplojs, 
unices the dtentlon to thus exonerate him it 
expressed in the instmment in plain and nne- 
qiUTocal terms. (6 Amer. Law Seg. K. 8. J 7.) 
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Stiwaet t. ?■■ OaiAT Wesvoji Rauwat Co. 

AID SAOVOimS. 

RaUwaff eompMttjf^^Compimati^H far an tV^iy* 
JSqmiMi /r€ud, 

A tradesman and his wife were passengers br 
an excursion train to which an accident occnrred, 
and thej reoelTcd ifljnrj and were attended bj a 
surgeon, and two others emplojed bj the ooa^ 
pan J, and thej aeoepted and dgnod a receipt for 
£16 as compensation, but subsequentlj brought 
an action for £1,700, to which the companj 
pleaded not guilty, and set up the receipt. The 
plaintiffs then filed a bill elleging a fraud, bj 
which thej were induced to accept the £16, and 
asking a declaration that, under the dreum- 
Btances, the pajment wis not a full eompense- 
tion, and to retrain the eompanj flrom reljieg 
on the plea of the reoeipt A demurrer to this 
bill OTerruled. (18 W. R. 886.) 

And it was held, on appeal, thai although the 
adoption bj the companj of the set of their agent 
would enable the plaiotiir to resist their plea at 
law, jet theplaintilf wee entitled to the intorfir- 
enee of a court of equitj; and that it was ne 
objection to his bill that he did not ask for com* 
pensation in eqoitj. {lb. 907.) 



Ch., N. J. BuwBE y. Nononoss. U. 8. 

8€t'off^D^ti aecmm^ in dijfer$nt righU. 
Dill filed bj one partner against his copartner 
for an account of the partnership transactions. 
Defendant bj his answer claims that there are 
ttonejs due him fh>m complainant and from 
complainant and a third partj on Tarioas ac- 
counts ; he asks also a settlement of these 
accounts, and that the amount found due him 
maj be allowed bj waj of set-olT to the demand 
of the complainant. On exceptions to this an- 



swer it wss kdd, that theee matters haring ■ 
•onneetion with the snljeci-matter of the tm 
but being entirelj distinct and unconneeied, em 
not be eet off against eomplaiaent's deuannd. 
i^'The general rule in eqnltj as weli mm at la^ 
is, that Joint and separate debts, and debts aoen 
, ing in di fsrei^ ri Ate cannot be^sel ofT agains 
^ ea ch otliy.y C6urts of eqni^, IraweTer, axerde 
ft^JnMMIoa in matters of eei-off independeoi 
of the statutes upon the subject Whanarer it i 
neoeeoarj to eflbet a olear equitj, or to preveal 
inemediaUe i^iustice» the eet-off wiU be nUowd 
though the debts are not mutual. 

When the interference of the oourt ia asked 
because the deflindant beUeres that the bostnesi 
wes of such a oharaoter that Justioo requires 
that all the aecounts should be inquired into aad 
settled at the same time, the answer must allege 
sooM feet, whioh shows such belief of the defen- 
dant to be well founded, Kor can dofandant 
have such relief bj waj of answer. He must 
ftle a croeo-bilL (6 Amer. Law Reg. N. 8. 63.) 

APPOINTMENTS TO OFFICE. 

HOTARUB PUBUa 

JOHN TWX9G, liq., and PATBIOK J08IP& HUCKLBT, 
Sn^ LLB^ AtbatmrtMMW, t» to RolartH Pobiie iir 
UppwOmmU. (CtaMttid Mot. 18, 186ft.) 

TO CORRESPONDENTS. 

•inaaHou**— «▲ L4W aroBoy*— Uiidtr<'G«Banl 
H. MeK., IkABki fbr rapoci— wiU ft^ffMr MMon M poiriU* 

Few men are bold enough to fight a great rail- 
waj companj on anj qnestion, and especiall j on 
one intolfing onlj a small amount, and one re- 
sult of this has been that railwejs haTO been 
Tirtuallj exempt from the penalties attaching to 
breeches of oontraot made bj undue delaj in the 
arrival of trains as adtertised in the pnbUahed 
time tables. It has long been settled law that, 
ualeee special damage can be proTod, the com- 
panj is not liable for mere delaj, but whercTer, 
in consequence of delaj, expeneee are incurred, 
there isererj ground for making the oompsaj 
liable. 

Mr. Best, a coounerclal traveller, recentlj 
brouf^t an action in the Bloomsburj Conotj 
Oourt against tiie London and North- Western 
Railwaj Gosspanj, to reooTcr the sum of five 



guineas for expeneee incurred bj him in 
quease of his detention while traTelling oi 
Une. The eompanj, on their part, said thej ez- 



preeelj stipulated that thej did not guarantee 
the times stated for the arriTal and departore 
of the trains, and that on the dajs in qnestioa 
thej eonvejed aTorj large number of exonrsion- 
ists at a cheap rate, wiiich interfered witli the 
punctnali^ of their ordinar j trains. Mr. Lef roj, 
the Judge, eaid that this sUtement did not pro- 
teot them, exoept in cases in whioh an aooidsot, 
or clroumstancee which oould not be anticipated, 
oame in the waj ; that if persons made their 
arrangements on the faith of the time-tables, and 
the eompanj departed firom them, thej were 
answerable for lossss sustained bj ths pas- 
sangere.— iSfoitetfors* JoumaL 
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